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/.  CONTROVERSIES   OF  MODERN   CONTINENTAL 

JURISTS, 

Preliminary. — Various  Theories  of  the  Basis  of  General  Jurisprudence.  >~Roman 
Institutes. — System  of  Utility  of  Hobbes. — System  of  Utility  of  Bentham. — System 
of  Sociability. — System  of  Perfectibility  of  Leibnitz. — System  of  the  Possibility  of 
Co-existence  of  Kant. — Exrlectic  System  of  Krause. — System  of  Rosmini. 

Before  noticing  some  of  the  more  modern  controversies  on 
the  subject  of  general  jurisprudence,  it  seems  to  be  proper 
to  refer  to  a  few  of  the  most  celebrated  theories  which  have 
been  brought  forward  at  different  times  as  to  the  fundamental 
principles  of  the  derivation  of  rights,  the  primary  fabric  of 
law.  The  subject  itself  is  very  obscure,  and  the  manner  in 
which  it  has  been  treated  by  the  ablest  minds  has  not  served 
greatly  to  elucidate  it.  The  more  it  is  considered,  the  greater 
the  difference  of  opinion  seems  to  be.  The  learning  on  the 
question  fills  many  volumes ;  and  yet  perhaps  they  hardly 
contain  anywhere  a  general  principle  that  would  command 
universal  assent. 

It  is  needless  to  say  that  the  question  is  at  the  bottom  of 
ethics  as  well  as  of  law.  It  has  therefore  supplied  an  open 
field  in  which  writers  on  morals  and  writers  on  jurisprudence 
have  met  in  indiscriminate  conflict.  The  question  is  none 
other  than  this,  expressed  in  a  variety  of  ways  :  What  are 
the  rights  of  men  ?  Whence  do  they  come  ?  Upon  what 
basis  do  they  stand  ?     What  is  the  criterion  of  their  exist- 
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It  is  a  known  fact  that  there  are  certain  principles  which 
pervade  all  systems  of  laws,  and  which  are  common  to  all. 
There  is  no  system  of  laws  that  does  not .  forbid  murder,  or 
theft.  Though  the  laws  of  different  countries  differ,  yet  they 
differ  rather  as  to  means  than  as  to  ends.  There  are  many 
things  which  all  laws  abhor,  many  things  which  all  laws 
favor.  This  substratum  of  laws  which  is  presumed  to  exist, 
and  practically  does  exist,  wherever  society  exists — that  which 
the  legislator  takes  as  a  starting  point — was  called  by  the 
Roman  jurists yV/j  omnium  gentium,  the  law  of  all  peoples,  or 
the  JUS  tiaturalcy  the  natural  law.  This  being  a  constituent 
element  of  every  conceivable  or  known  system  of  laws,  it  is 
hence  assumed  that  law  is  not  an  arbitrary  thing  ;  but  that  it 
is  something  either  innate  in  man,  or  imposed  on  him  by 
necessities  which  he  cannot  escape,  and  which,  to  some  extent, 
prescribe  its  qualities.  If  this  were  so,  it  were  to  be  sup- 
posed that  the  innate  quality  might  be  defined  in  the  abstract, 
or  that  the  nature  of  the  necessities  might  be  explained  and 
summed  up  in  a  few  words.  If  the  vast  bulk  of  the  laws 
could  thus  be  reduced  to  one  or  a  few  simple  theorems, 
doubtless  the  gain  would  be  great. 

The  Roman  Institutes  possibly  essayed  to  do  this.  They 
proclaimed.  Juris  praccpta  sunt  Ikbc  :  honeste  vivere  ;  alterum 
non  Icedere ;  suum  cuique  tribuere."  But  it  is  obvious  that 
this  tells  us  but  little.  The  honeste  vivere  applies  to  morals 
rather  than  to  law.  The  alterum  non  ladere  is  better.  That 
we  should  not  wantonly  harm  another  is  doubtless  a  princi- 
ple at  the  bottom  of  all  laws.  The  precept  that  we  should 
give  to  each  his  due,  leaves  us  in  the  dark  as  to  what  is  his 
due,  and  as  to  the  principle  on  which  a  man  may  claim  any 
particular  thing  as  his  due.  The  celebrated  precepts  there- 
fore mean  but  little,  if  anything,  more  than  that  it  is  the 
duty  of  the  citizen  to  live  morally,  harmlessly,  and  in  accord- 
ance with  the  laws,  seeing  that  he  must  ascertain  what  is  due 
to  others  by  reference  to  positive  law.  However  prudent 
these  precepts  may  be  as  a  guide  to  the  private  citizen,  they 
do  not  purport  to  be  of  any  profit  to  the  legislator,  except 
within  very  narrow  limits ;  nor  to  show  forth  the  essential 
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principle  of  the  law  itself,  which  defines  the  mutual  and 
reciprocal  rights  and  duties  of  men,  and  the  absolute  duties 
of  men. 

What  is  called  the  System  of  Utility  is  supported  by  the 
great  names  of  Hobbes,  Bentham  and  Austin.  But  the  sys- 
tem of  Hobbes  was  different  from  that  of  Bentham,  (based 
on  the  suggestions  of  Hume  and  Helvetius,)  which  was 
adopted  by  Austin.  What  Hobbes  meant  by  utility  was  the 
utility  of  the  individual ;  what  they  meant  by  utility  was  the 
utility  of  the  individual  and  the  public.  The  system  of  in- 
dividual utility  consists  in  this,  that  every  man  has  a  right  to 
everything  that  is  useful  for  the  satisfaction  of  his  wants  or 
his  pleasures.  The  limitation  of  his  right  is  the  physical  im- 
possibility which  may  exist  as  to  his  acquisition  of  objects 
which  he  thus  finds  to  be  useful ;  and  this  physical  impossi- 
bility will  result  either  from  the  weakness  and  incompetency 
of  his  own  nature,  or  the  resistance  occasioned  by  the  fact 
that  others  are  pursuing  the  same  objects,  and  are  better 
equipped  for  their  attainment.  From  these  premises  Hobbes 
drew  his  celebrated  and  necessary  paradox  that  the  natural 
state  of  man  is  war,  war  by  every  man  against  every  other 
man.  It  has  been  said  that  he  simply  consecrated  the  right 
of  the  strongest ;  but  that  is  not  true  in  the  sense  that  it 
would  generally  be  understood  ;  for  by  a  very  metaphysical 
train  of  thought,  difficult  to  follow  and  difficult  to  refute,  he 
worked  out  government  and  a  system  of  regular  laws  from 
the  resistance  which  all  men  in  a  given  society  oppose  to  the 
acquisitions  of  any  one  particular  individual. 

There  is  a  certain  resemblance  between  his  system  and 
that  of  Kant,  which  we  shall  notice  hereafter ;  but  there  is 
this  intrinsic  difference,  that  the  former  speaks  as  if  under 
conviction  that  it  is  mere  physical  force  that  keeps  every 
man  from  getting  everything  that  he  finds  useful  for  his  wants 
or  for  his  pleasures,  while  the  latter  admits  the  restraining 
force  of  moral  sentiments.  It  was  from  his  thus  ignoring  the 
moral  sentiments  that  a  moral  taint  was  supposed  to  inhere 
in  the  writings  of  Hobbes,  which  has  conferred  on  him  the 
distinction  of  being  perhaps  the  best  abused  man  that  ever 
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lived,  unless  it  were  Spinoza,  and  he  and  Spinoza  incurred 
public  odium  in  the  self-same  way.  They  both  attempted  to 
treat  metaphysical  questions  with  geometrical  precision. 
Therefore  it  was  that  Hobbes  discarded  the  moral  sentiments 
as  not  being  subject  to  any  rigid  and  definite  rule,  not  mean- 
ing to  deny  their  existence.  These  writers  were  contem- 
poraries, and  their  conceit  was  one  of  the  conceits  of  the 
time.  Hobbes  has  had  many  admirers,  but  probably  not 
many  disciples. 

The  ablest  and  most  zealous  advocate  of  the  theory  of 
utility  as  understood  by  Bentham,  that  has  arisen  since  Ben- 
tham  died,  is  John  Austin,  whose  works  are  so  well  knowh 
that  it  is  not  necessary  to  dwell  on  them  here.  The  theory 
is  that  both  law  and  morals  rest  on  the  basis  of  utility,  gen- 
eral utility,  including  what  is  most  useful  to  the  individual,  to 
others  whose  happiness  depends  on  his  acts,  to  the  commu- 
nity, and  to  the  world  at  large.  The  greatest  good  to  the 
greatest  number  is  the  maxim  which  should  govern  all  men, 
and  which  should  guide  all  legislation.  It  is  only  by  discov- 
ering what  is  useful  in  this  larger  sense,  that  we  ascertain 
what  is  right.  No  one  appears  to  have  been  more  thoroughly 
convinced  of  the  infallible  truth  of  this  doctrine  than  Mr. 
Austin ;  no  one  has  supported  it  by  more  powerful  argument. 
He  left  indeed  but  little  to  be  said  on  that  side.  And  yet  in 
one  place,  in  speaking  of  this  conception,  he  said,  "  There 
are  also  considerable  difficulties  with  which  it  really  is  em- 
barrassed." The  difficulties  are  certainly  great.  It  denies 
the  existence  of  a  moral  sense,  except  in  so  far  as  it  may  have 
been  generated  by  considerations  of  utility.  The  sense  of 
justice,  which,  when  subjectively  considered,  is  called  con- 
science, is  therefore  not  in  any  manner  inherent  in  our 
natures.  There  is  a  theory,  which  is  sometimes  contended 
for,  that  every  man  is  provided  at  his  birth  with  a  conscience, 
which  is  capable  of  guiding  him  continually  in  the  path  of 
rectitude ;  whose  compunctious  visitings  unerringly  reproach 
him  for  every  violation  of  duty.  But  this  is  matter  rather  of 
dogmatic  assertion  than  of  argument  or  proof.  The  more 
intelligent  friends  of  the  doctrine  of  a  moral  sense  choose 
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less  lofty  but  more  tenable  ground.  They  insist  that  men  are 
born  with  a  sense  of  justice,  just  as  they  are  born  with  a  sense 
of  the  beautiful.  Particular  individuals  may  be  wanting  in 
either  of  these  faculties ;  either  may  be  obscured  by  ignorance 
or  design ;  but  that  they  exist  to  some  extent  with  the  vast 
majority  of  mankind,  of  whatever  creed,  race,  or  degree  of 
civilization,  is  proved  by  all  the  facts  of  history. 

It  must  be  conceded  that  the  system  of  utility  is  opposed 
to  common  ideas  of  duty.  Duty  is  usually  considered  as 
something  absolute,  unchangeable,  superior  to  man  and  to 
all  human  vicissitudes.  On  the  other  hand,  utility  is  consid- 
ered as  something  which  varies  according  to  time  and  place. 
It  would  often,  if  not  generally,  be  impossible  to  prove  that 
a  particular  act  will  on  the  whole  be  useful.  It  may  be  use- 
ful as  far  as  we  can  see,  be  useful  perhaps  to  the  present 
generation,  and  injurious  to  the  generations  to  come.  The 
problem  as  to  whether  a  given  act  will  be  useful  on  the 
whole,  whether  its  advantages  or  disadvantages  will  on  the 
whole  preponderate,  must  not  unfrequently  be  extremely 
complex.  Men  usually  perform  their  duties  without  any  such 
exhausting  calculations  of  chances.  They  even  conceive  that 
the  most  sublime  virtue  is  that  which  disdains  all  considera- 
tions of  utility.  Themistocles  told  the  Athenian  people  that 
he  had  formed  a  plan  which  would  be  of  the  greatest  advan- 
tage to  Athens,  but  that  it  could  not  be  carried  out  if  made 
public.  They  directed  him  to  communicate  it  to  Aristides, 
who  was  requested  to  give  them  his  opinion  on  the  scheme. 
Having  heard  the  proposal,  Aristides  returned  to  the  assem- 
bly, and  acquainted  the  Athenians  "  that  nothing  could  be 
more  advantageous  than  the  project  of  Themistocles,  nor 
anything  more  unjust,"  upon  which  the  Athenians  would 
hear  no  more  of  the  matter. 

What  embarrasses  the  question  is,  that  by  extending  the 
principle  of  utility  to  the  whole  community  and  to  the  whole 
race,  it  is  made  to  cover  the  ground  occupied  by  philanthropy, 
humanity  and  all  the  virtues.  It  may  in  this  manner  be  proved 
that  morality  is  useful.  Utility  and  morals,  when  considered 
in  their  most  extensive  sense,  certainly  coincide.     This  is  one 
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of  the  harmonies  of  the  moral  world.  But  this  does  not 
prove  that  morals  are  nothing  but  rules  of  utility.  They  may 
be  and  are  useful,  and  they  may  be  nevertheless  based  in 
certain  sentiments  and  tendencies  of  humanity  which  exist 
independently  of  considerations  of  utility.  Architecture  is 
useful,  and  yet  it  subserves  other  ends  besides.  It  is  possibly 
a  case  of  the  old  sophism :  Cum  hoc,  ergo  propter  Jwc,  The 
doctrine  of  Bentham,  like  that  of  fatalism,  is  capable  of  gain- 
ing a  strong  dominion  over  the  mind,  but  it  is  received  reluc- 
tantly, and  is  retained  with  difficulty,  in  the  heart.  Tried  by 
a  purely  logical  or  intellectual  standard,  the  question  is  beset 
with  the  greatest  perplexity;  and  no  one  can  dismiss  it  in  a 
summary  way,  except  in  the  case  that  he  has  thought  but 
little  about  it.  Probably  most  persons  who  read  Bentham  or 
Austin  carefully  will  give  to  their  system  their  assent ;  and 
the  probability  is  that  most  of  the  same  persons  will  in  a  short 
time  insensibly  relapse  into  their  old  pagan  unbelief,  and  will 
do  right,  if  they  do  right,  with  little  or  no  regard  to  the  doc- 
trine of  utility. 

The  System  of  Sociability  as  it  has  been  called  was  re- 
garded as  the  strictly  orthodox  system  down  to  the  last  cen- 
tury, and  commanded  the  suffi-ages  of  such  men  as  Grotius, 
Puffendorf  and  Burlamaqui,  all  claiming  to  discover  its  origin 
in  the  treatise  of  Cicero,  "  De  Legibus."  It  is  based  on  the 
assumption  that  society  is  a  universal  fact  in  the  history  of 
humanity.  It  is  a  necessary  fact.  It  is  not  pertinent  to  en- 
quire how  or  why  it  exists ;  the  truth  is  primary,  and  must 
be  taken  as  a  starting  point  in  all  questions  concerning  law. 
It  is  therefore  from  the  conditions  of  each  society  as  ex- 
pressed in  positive  law  or  in  customs  that  we  are  to  deduce 
the  rights  of  every  member  of  the  given  community.  We 
understand  this  to  be  stated  as  a  practical  test;  for  the 
writers  on  this  subject  have  a  great  deal  to  say  about  morals, 
certain  general  principles  of  equity,  or  the  divine  will,  to 
which  the  positive  law  ought,  in  all  cases,  to  conform ;  but 
they  do  not  attempt  to  define  in  any  very  precise  manner 
what  these  principles  are.  It  has  been,  indeed,  objected  that 
the  advocates  of  this  theory  assert  that  all  human  rights  flow 
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from  a  state  of  society,  and  that,  in  the  absence  of  society  an 
individual  has  no  rights  properly  speaking ;  but  this  is  clearly 
a  misapprehension.  The  authors  referred  to  do,  indeed,  lay 
great  stress  on  the  social  state  as  limiting  and  fixing  rights, 
as  a  criterion  of  their  existence;  but  they  admit  that,  back 
of  all  positive  laws,  there  exists  the  Divine  will,  by  which  the 
laws  themselves  are  to  be  tried.  Thus  Cicero,  in  the  work 
above  cited,  says : 

"  Let  us  then  once  more  examine,  before  we  come  to  the 
consideration  of  particular  laws,  what  is  the  power  and  na- 
ture of  law  in  general;  but  when  we  come  to  refer  every- 
thing to  it,  we  occasionally  make  mistakes  from  the  employ- 
ment of  incorrect  language,  and  show  ourselves  ignorant  of 
the  force  of  those  terms  which  we  ought  to  employ  in  the 
definition  of  law.  This,  then,  as  it  appears  to  me,  has  been 
the  decision  of  the  wisest  philosophers — that  law  was  neither 
a  thing  contrived  by  the  genius  of  man,  nor  established  by 
any  decree  of  the  people,  but  a  certain  external  principle, 
w^hich  governs  the  entire  universe,  wisely  commanding  what 
is  right  and  prohibiting  what  is  wrong.  Therefore  they  called 
that  aboriginal  and  supreme  law  the  mind  of  God,  enjoining 
or  forbidding  each  separate  thing  in  accordance  with  reason. 
On  which  account  it  is  that  this  law,  which  the  gods  have 
bestowed  on  the  human  race,  is  so  justly  applauded.  For  it 
is  the  reason  and  mind  of  a  wise  Being,  equally  able  to  urge 
us  to  good  and  to  deter  us  from  evil.  From  our  childhood 
we  have  learned  to  call  such  phrases  as  this :  '  That  a  man 
appeals  to  justice  and  goes  to  law,'  and  many  similar  expres- 
sions, law;  but,  nevertheless,  we  should  understand  that 
these,  and  other  similar  commandments  and  prohibitions, 
have  sufficient  power  to  lead  us  on  to  virtuous  actions  and  to 
call  us  away  from  vicious  ones.  Which  power  is  not  only  far 
more  ancient  than  any  existence  of  states  and  peoples,  but  is 
coeval  with  God  himself,  who  beholds  and  governs  both 
heaven  and  earth.  For  it  is  impossible  that  the  Divine  mind 
can  exist  in  a  state  devoid  of  reason ;  and  Divine  reason  must 
necessarily  be  possessed  of  a  power  to  determine  what  is  vir- 
tuous and   what  is  vicious.      For  because  it  was  nowhere 
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written  that  one  man  should  maintain  the  pass  of  a  bridge 
against  the  enemy's  whole  army,  and  that  he  should  order 
the  bridge  behind  him  to  be  cut  down,  are  we  therefore  to 
imagine  that  the  valiant  Codes  did  not  perform  this  great  ex- 
ploit agreeably  to  the  laws  of  nature  and  the  dictates  of  true 
bravery  ?  Again,  though  in  the  reign  of  Tarquin  there  was 
no  written  law  concerning  adultery,  it  does  not  follow  there- 
fore that  Sextus  Tarquinius  did  not  offend  against  the  eter- 
nal law  when  he  committed  a  rape  on  Lucretia,  daughter  of 
Tricipitinus.  For  even  then  he  had  the  light  of  reason,  de- 
duced from  the  nature  of  things,  that  incites  to  good  actions, 
and  dissuades  from  evil  ones ;  and  which  does  not  begin  for 
the  first  time  to  be  a  law  when  it  is  drawn  up  in  writing,  but 
from  the  first  moment  that  it  exists,  and  this  evidence  of 
moral  obligation  is  coeternal  with  that  of  the  Divine  mind. 
Therefore  the  true  and  supreme  law,  whose  commands  and 
prohibitions  are  equally  authoritative,  is  the  right  reason  of 
the  Sovereign  Jupiter." 

The  System  of  Perfectibility  of  Leibnitz,  may  be  expressed 
briefly.     According   to   this   theory  man   is  placed    in  this 
world   in   order  that  he   may  labor  in  perfecting  himself,, 
through  the  development  of  all  his  faculties,  according  to 
their  normal  destiny.     This  labor  is  the  essential  principle 
of  all  his  duties.     Seeing  that  each  individual  should  thus 
labor  in  perfecting  himself,  it  follows  that  he  has  a  right  to 
whatever  will  aid  him  in  the  performance  of  this  allotted 
duty,  and  he  has  a  right  to  nothing  more.     This  comes  very 
near  the  doctrine  of  Hobbes,  since  it  leaves  it  to  be  inferred 
that  the  only  limitation  on  this  right  is  the  limitation  imposed. 
by  physical  circumstances,  or  by  mankind  at  large ;  but  it 
differs  from  the  theory  of  Hobbes  in  this  respect,  that  it 
establishes  the  right  on  a  moral  basis  of  action.     It  is  evi- 
dently very  defective,  because  it  takes  no  notice  of  the  in- 
finity of  indifferent  acts,  wherein  one  may  do  as  he  chooses,, 
without  any  appreciable  effect  either  on  himself  or  on  others. 
It  is  also  clear  that  one  may  have  a  right  to  a  thing,  although 
he  may  fail  to  use  it  in  perfecting  himself  according  to  any 
morat  standard.     From  this  theory  there  has  grown  another 
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in  France,  which  claims  the  merit  of  originality,  but  scarcely 
deserves  to  have  its  claim  allowed.  Stripped  of  a  vast 
amount  of  metaphysical  reasoning,  this  French  extension  of 
the  doctrine  of  Leibnitz  seems  to  consist  of  a  complete  iden- 
tification of  rights  and  duties.  A  man  has  a  right  to  accom- 
plish his  duty,  and  he  has  no  other  right.  If  he  has  a  right 
to  his  good  name,  or  to  a  chattel,  it  is  only  because,  under 
the  circumstances,  he  has  a  duty  to  perform  in  regard  to  it. 
The  study  of  law  is,  therefore,  confined  to  the  study  of  du- 
ties ;  the  word  right  is  useless  in  the  science ;  we  should  only 
distinguish  duties  as  active  and  passive ;  the  authors  mean- 
ing thereby,  acts  and  forbearances.  One  of  these  writers 
meets  the  objection  that  some  acts  are  indifferent,  both  in  a 
moral  and  utilitarian  point  of  view,  by  asserting  boldly  that 
no  action  is  indifferent,  since  every  act,  however  trivial,  must 
produce  effects  good  or  evil  for  some  part  of  humanity. 
Thereby,  however,  he  begs  the  question ;  for  admitting  what 
he  says  to  be  true,  yet  an  act  may  still  be  morally  indiffer- 
ent, seeing  that  the  actor  cannot  possibly  perceive  in  the  per- 
formance of  an  apparently  indifferent  act  either  good  or  evil. 
His  action,  therefore,  will  involve  no  violation  of  duty,  al- 
though it  may  turn  out,  eventually,  but  probably  never  to 
his  knowledge,  that  the  action  may,  to  some  extent,  have  an 
injurious  result  to  others  or  to  himself. ' 

The  System  of  the  Possibility  of  Co-existence  of  Kant  is  dis- 
tinguished by  the  originality  of  genius  of  that  celebrated 
thinker.  In  its  essence  it  is  brief  and  comprehensive.  He 
placed  the  principle  of  right  in  personal  liberty,  each  indi- 
vidual extending  his  activity  around  him,  and  thus  conquering 
new  forces,  which  he  employs  to  attain  the  objects  which  he 
proposes  in  life.  The  limitation  of  this  principle  he  placed 
in  the  possibility  of  the  co-existence  of  a  like  liberty  in  others : 
if  a  man  has  a  right  to  the  free  development  of  his  activity, 
he  knows  that  other  men  possess  similar  rights,  and  he  should 
therefore  greatly  restrain  the  extension  of  his  own  activity,  in 
order  to  render  possible  the  co-existence  of  other  men.     All 

'  The  works  alluded  to  are  Principes  du  Droits  par  Thiercelin,  Paris 
1862,  and  Conscience  et  Science  du  Devoir,  par  Oudot,  Paris,  i8j6. 
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law  is  therefore  founded  on  the  notion  of  the  inviolability  of 
the  person.  For  the  rest,  he  says  that  rights  should  be  so 
regulated  as  to  impose  the  least  sacrifice,  and  that  with  the 
greatest  equality.'  As  we  shall  hereafter  have  occasion  to 
show  the  expansion  of  this  theory  in  a  treatise  of  Prof,  von 
Ihering,  published  at  Vienna  during  the  year  which  has  just 
closed,  we  forbear  at  present  to  say  more  of  this  theory. 

Whether  what  has  been  called  the  Eclectic  System  should  be 
regarded  as  anything  worthy  of  separate  classification,  has 
been  a  subject  of  dispute.  Its  author,  Krause,^  and  his  disci- 
ples,^ claim  that  the  theory  is  entirely  original.  Their  adver- 
saries assert  that  it  is  made  up  of  several  systems,  which  have 
been  ingeniously  blended  into  one.5  It  may  be  admitted 
that  in  the  details  there  is  no  want  of  originality,  but  it  is 
probable  that  the  theory,  in  its  ultimate  essence,  which  is 
somewhat  difficult  to  grasp,  is  not  anything  more  than  a  fusion 
of  the  several  systems  which  we  have  already  mentioned. 

The  last  of  these  theories  that  we  shall  name  is  that  of 
Rosmini,^  which  seems  to  be  a  special  adaptation  of  that  of 
Kant ;  and  as  it  consists  in  the  extension  of  Kant's  theory 
into  details,  arid  is  perhaps  less  known  in  this  country  than 
those  above  referred  to,  it  may  not  be  improper  to  dwell  on 
it  a  little.  In  doing  so  we  shall  endeavor  to  sum  up  this  pro- 
found study  of  Kant  in  as  few  words  and  as  clearly  as  possible. 

Accepting  Rosmini,  then,  as  a  guide,  we  learn  that  the 
foundation  of  right  and  law  is  the  inviolability  of  the  human 
person.  A  person  is  the  individual  man  considered  as  the 
subject  of  rights  and  duties.  This  person  is  not  the  same  as 
the  intellectual  part  of  man :  it  is  the  most  exalted  part  of 
the  soul ;  that  which  directs  or  controls  the  inferior  passions, 

"  Metaphystk  der  Sitten,  Leipsic  ed ,  1837, 

3  Grundlage  dcs  Naturrechts^  oder philosophiscker  Grundriss  des  Ideals 
des  RechtSt  Berlin^  180J, 

*  Ahrens,  Cours  de  Droit  Maturely  6  ed,,  Paris,  i84.g, 

5  Cours  Eietnentaire  de  Droit  Naturel,  par  Alphonse  Boistel,  Paris, 
1870. 

*  Delia  Naiura  del  Diritto,  et  delta  sua  relazione  col  Dovere:  Del 
principio  delta  derivazione  dei  Diritti,  Naples,  1837, 
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faculties  and  sensibilities  of  the  mind,  or  which  is  capable  of 
doing  so ;  that  power  which  dominates  them,  and  is  able  to 
govern  them  in  the  light  of  the  moral  law;  for  there  are 
fundamental  moral  laws,  which  are  as  immutable  as  physical 
laws;  which  have  existed  from  all  eternity,  and  will  ex- 
ist forever;  and  man  is  able  to  find  them  out  by  proper 
study,  and  in  the  same  manner  in  which  he  finds  out 
physical  laws.  In  discovering  these  moral  laws,  and  in  con- 
forming his  conduct  to.  them,  he  subserves  the  principle  of 
.utility,  just  as  he  does  in  discovering  the  laws  which  pervade 
the  material  universe,  and  avoiding  any  conflict  with  them. 

It  is  a  part  of  the  inviolability  of  the  person  that  it  should 
exercise  the  intellectual  forces  which  have  been  given  to  it, 
or  rather  which  constitute  it,  subject  only  to  a  natural  limita- 
tion ;  it  may  and  should  cultivate  and  develop  them  so  as  to 
give  them  their  highest  degree  of  energy ;  it  should  do  the 
same  by  the  forces  of  the  body ;  it  may  and  should,  through 
the  agency  of  the  body,  extend  its  power  over  external  ob- 
jects ;  should  tame  their  forces,  appropriate  them,  and  subject 
them  to  the  satisfaction  of  its  wants,  whether  material  or  im- 
material, and  to  the  intellectual  and  moral  advancement  of 
humanity.  To  touch  wilfully  and  rudely  the  garment  that 
one  wears,  is  in  'the  eye  of  the  law  an  assault  and  battery. 
This  is  because  the  garment  is  considered  as  the  mere  exten- 
sion of  the  person,  as  the  body  of  the  wearer  is  only  an 
extension  of  the  person,  which  is  wholly  immaterial.  Thus 
every  external  object  which  the  individual  acquires,  or  over 
which  he  obtains  dominion,  is  an  extension  of  his  person. 
If  unmaimed  hands  give  to  him  a  force  which  he  otherwise 
would  not  have,  or  a  means  of  making  his  inherent  forces 
more  available,  the  same  is  true  of  every  external  object  of 
value  which  he  subjects  to  his  dominion.  It  satisfies  some 
want ;  it  increases  his  liberty ;  for  wealth  will  enable  him  to 
travel  whithersoever  he  will ;  it  confers  on  him  a  larger  social 
power ;  he  is  in  so  far  a  different  man  from  what  he  was  be- 
fore ;  the  force  which  he  is  has  extended  its  sphere  of  action, 
and  he  is  better  equipped  for  new  conquests. 

But  this  progressive  expansion  of  the  domain  of  the  persoA 


12  CONTROVERSIES    OF   MODERN   JURISTS, 

has  a  natural  limit.     The   individual  man  may  dispose  of 
everything  around  him ;  but  he  has  no  right  to  dispose  of 
other  human  persons.     As  soon  as  he  comes  in  contact  with 
them,  or  with  external  objects  which  they  have  acquired,  and 
which  are  to  be  considered  as  a  part  of  their  persons,  he  must 
pause  in  his  conquests ;  and  it  is  at  this  point  that  we  per- 
ceive the  birth  of  Right.     He  should  concede  to  others  that 
respect  which  he  claims  for  himself;  and  if  all  persons  would 
do  this,  each  would  move  unharmed  within  the  circumference 
of  the  accessories  of  his  person,  whether  that  circumference, 
was  large  or  small,  without  conflict ;  there  would  be  a  perfect 
harmony,  which  would  be  the  perfect  rule  of  Right.     This 
would  be  the  establishment  of  the  grand  principle  of  the  in- 
violability of  the  person.     It  is  this  which  ethics  approve  and 
the  law  seeks.     It  is  the  duty  of  every  man,  then,  to  apply  all 
the  means  in  his  power  to  the  perfecting  of  himself  and  others, 
and  by  the  side  of  this  duty  is  to  be  placed  the  right  which 
he  has,  not  to  be  hindered  by  others  in  the  use  of  these 
means.     If  he  is  thus  hindered,  he  resists  with  all  the  energy 
in  his  power,  and  he  has  the  right  to  do  so,  for  it  is  of  the 
nature  of  all  force  to  react  against  external  action.     If,  then, 
he  is  authorized  to  resist  in  this  manner,  it  follows  that  it  is 
his  duty  to  abstain  from  all  simil|ir  aggressions.     This  is  called 
a  judicial  duty,  and  forms  the  principle  of  the  law,  which 
may  be  summed  up  in  the  precept,  "Do  no  undeserved  in- 
jury to  another."     The  word  undeserved  is  necessary  in  this 
formula,  because  men  cannot  be  shielded  from  the  evil  con- 
sequences of  their  culpable  acts. 

This  scheme  leaves  a  very  large  place  for  individual  liberty. 
It  gives  no  one  a  right  to  dictate  to  another  that  he  shall  per- 
form abstact  duties,  such  as  acts  of  charity,  gratitude  or 
benevolence.  Good  morals  require  these,  but  the  law  does 
not.  These  are  embraced  in  the  sphere  of  the  personality 
of  the  individual  which  is  his  inviolable  castle,  where  the  law 
dare  not  enter ;  the  province  of  the  law  being  only  to  govern 
the  personalities  of  various  individuals  so  as  to  avoid  any 
conflict  between  them.  Mere  moral  duties  which  create  no 
-rights   are  contradistinguished  from  juridical   duties   which 
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give  rise  to  juridical  rights,  which  the  law  either  sanctions,  or 
may  and  ought  property  to  sanction.  Rights  and  duties  are 
the  same  thing  juridically  speaking,  the  former  being  the  ac- 
tive expression,  and  the  latter  the  passive  expression  for  the 
same.  Every  juridical  duty  has  its  corresponding  juridical 
right ;  that  is  to  say  the  juridical  duty  of  A  to  B  is  the  right 
of  B  as  against  A. 

The  necessary  conditions  of  a  right  are :     i .  That  there 
should  be  a  personal  activity.     When  this  exists  it  commu- 
nicates its  inviolability  to  every  power  or  means  of  power 
which  it  may  appropriate  for  the  satisfaction  of  its  desires 
or  wants.     There  is  no  right  which  resides  not  in  an  intelli- 
gent and  free  person.     The  imaginary  rights  of  Ulpian  and 
Justinian  residing  in  the  lower  animals  are  therefore  denied. 
2.  A  right  is  an  activity  which  is  protected  by  the  moral  law, 
established  in  the  maxim,  "  Thou  shalt  not  perpetrate  an  un- 
deserved injury  upon  any  human  being ;"  it  is  this  in  which 
a  juridical  duty  consists,  and  this  is  of  the  essence  of  every 
right.     3.  This  activity  in  its  exercise  must  be  permitted  by 
the  moral  law.     This,  however,  seems  to  refer  more  to  the 
manner  in  which  a  right  may  be  rendered  available,  than  to 
any  quality  of  the  right  itself.     4.  The  development  of  the 
activity  must  be  useful  to  the  person.     Therefore,  as  em- 
bracing all  these  elements,  a  right  is  defined  to  be  "  a  per- 
sonal activity,  which  is  useful,  and  permitted,  being  under 
the  protection  of  the  moral  law,  which  commands  others  to 
respect  it,  and  justifies  the  use  of  force  in  constraining  them 
to  do  so." 

This  protection  is  supposed  to  exist  whenever  the  personal 
activity,  or  any  object  which  it  has  acquired  in  a  manner 
allowable  by  the  moral  law, — the  object  being  merely  an  ex- 
tension of  the  personal  activity,  and  not  distinguishable  from 
it  in  principle, — ^so  that  the  object  has  been  appropriated  to 
such  an  extent  that  the  owner  could  not  be  deprived  of  it  with- 
out pain,  either  mental  or  physical.  It  is  only  on  account 
of  this  pain  that  he  is  protected  in  his  property ;  and  thus 
the  inviolability  of  the  person  extends  to  property  thus  ac- 
quired, through  which  the  person  may  be  sensibly  wounded 
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or  incommoded.  There  is  therefore  a  bond  existing  be- 
tween the  person  and  every  object  thus  acquired ;  and  this 
bond  only  really  exists,  and  is  only  entitled  to  respect  when 
the  person  has  obtained  an  effective  power  over  the  object, 
when  this  power  is  useful  to  the  person,  and  when  its  exer- 
cise is  allowable  by  the  moral  law.  This  bond  is  made  up 
of  three  constituents,  each  of  which  is  indispensable  to  the 
solution  in  any  given  case  of  the  question  as  to  whether  a 
right  which  is  claimed  really  exists,  and  which  afford  an  in- 
fallible test.     These  are  as  follows : 

/.  The  Physical  Bond, — The  object  must  be  really  at  the 
disposal  of  the  person,  so  that  it  may  be  effectually  employed 
for  the  satisfaction  of  the  wants  of  the  person.  Mere  desire 
for  an  object,  or  the  hope  of  attaining  it,  however  well 
founded,  will  not  suffice.  If  one  wantonly  and  wickedly 
opposes  the  acquisition  which  another  seeks  to  make,  he  may^ 
thereby  attack  the  liberty  of  such  other  person ;  but  the 
violated  right  is  not  that  of  property  in  the  object,  which 
does  not  yet  exist ;  but  is  the  pre-existing  right  of  the  free 
exercise  of  the  faculties  through  which  the  object  is  sought 
to  be  acquired.  Thus  if  one  hunter  is  in  pursuit  of  a  wild 
animal  which  he  has  wounded,  and  a  second  hunter  comes- 
up  and  kills  it,  the  second  hunter  is  entitled  to  the  game, 
though  he  might  morally  and  legally  be  held  liable  for  dam- 
ages for  a  selfish  and  improper  interference  with  the  pursuit 
of  another.  If  one  cannot  have  property  in  the  air,  the  sea, 
or  flowing  rivers,  it  is  because  he  has  not  the  capacity  of 
subjecting  them  to  his  control.  The  physical  bond  is  there- 
fore wanting.  So  it  is  with  ideas  not  reduced  to  any  particu- 
lar form  of  words,  or  clothed  with  other  external  forms.. 
The  same  ideas  are  open  to  all  men,  and  may  be  used  by  all 
successively  or  in  common.  But  when  a  visible  or  tangible 
form  is  given  to  them,  the  physical  bond  at  once  exists.  The 
first  question  then  to  be  solved  in  ascertaining  whether  a 
right  exists  is  as  to  whether  the  person  has  obtained  a  physi- 
cal dominion  over  the  subject  of  the  right  which  he  claims. 
This  is  a  question  purely  of  fact ;  and  the  right  must  in  every 
case  be  exactly  measured  by  the  extent  of  this  dominion*. 
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It  is  not  true  that  in  a  state  of  nature  all  men  own  all  things ; 
in  truth  in  such  a  state  no  man  owns  anything,  nor  can  he 
own  anything  until  he  has  obtained  such  control  over  it  as  to 
make  it  subject  to  his  wishes ;  that  is  to  say,  subservient  to 
his  person. 

2.  The  Intellectual  Bond, — It  is  not  sufficient  that  the  phys- 
ical control  over  the  object  should  exist :  we  must  also  have 
the  volition  to  apply  it  to  the  satisfaction  of  our  wants  or  de- 
sires, either  temporarily  or  permanently ;  for  where  this  is  not 
the  case,  it  is  clear  that  we  might  be  deprived  of  it  without 
pain,  in  which  event  there  would  be  no  room  for  the  applica- 
tion of  the  general  principle  that  one  should  not  do  an  un- 
deserved injury  to  another.  The  object  must  be  useful  to  us^ 
capable  of  averting  suffering,  or  procuring  pleasure.  Hence 
the  traders  in  Africa,  who  buy  gold  dust  or  ivory  with  a  few 
worthless  glass  beads,  cannot  be  said  to  commit  an  act  of  injus- 
tice, seeing  that  the  objects  thus  purchased  are  not  useful  to 
those  who  sell  them.  Suppose  that  A  buys  of  B  a  piece  of  land, 
knowing  that  it  contains  a  valuable  mine  of  which  B  is  ignor- 
ant, and  without  any  artifice  to  defraud  B  or  to  prevent  him 
from  ascertaining  the  existence  of  the  mine,  for  its  value  as 
it  would  be  without  the  mine.  In  this  case  the  sale  shall 
stand  good,  because  although  B  occupied  the  land,  yet  he 
knew  not  of  the  mine,  and  thus  the  intellectual  bond  was 
wanting.  Certainly-  there  might  be  something  selfish  and 
contrary  to  good  morals  in  this ;  but  the  author  is  not  speak- 
ing of  morals,  but  of  juridical  rights. 

J.  The  Moral  Bond. — The  development  of  our  activity  can 
only  be  entitled  to  the  respect  of  others  in  so  far  as  it  con- 
forms to  the  moral  law.  If  we  claim  what  belongs  to  an- 
other, what  we  call  our  right  does  not  exist  We  can  there- 
fore only  acquire  rights  over  objects  which  belong  to  no  one^ 
either  because  they  have  no  owner,  or  because  the  owner 
has  renounced  his  rights  in  our  favor,  as  by  gift,  conveyance 
or  contract. 

These  three  bonds  or   ligaments,   connecting  the   person 

with  the  subject  of  a  right,  constitute  the  title  to  that  right. 

When  the  first  and  second  exist  in  the  same  person,  without 
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the  third,  they  are  known  in  the  law  as  occupancy  or  pos- 
session ;  which,  after  a  sufficient  lapse  of  time,  will  draw  to 
them  the  third,  by  receiving  the  sanction  of  the  moral  law, 
as  they  everywhere  receive  at  some  period  or  other  the  sanc- 
tion of  the  positive  law. 

It  is  a  part  of  this  system  that  the  idea  of  property  should 
be  extended  greatly  beyond  its  ordinary  limits,  and  should  be 
even  spiritualized.  We  have  seen  that  the  person  is  assumed 
to  be  the  most  elevated  and  controlling  element  of  the  intel- 
lect of  man,  and  that  which  especially  takes  note  of  morals  and 
of  moral  responsibility.  Beneath  this  all  inferior  intellectual 
attributes  are  but  faculties,  possessions,  property.  The  person 
is  essentially  free,  and  is  incapable  of  being  bound ;  but  the 
inferior  faculties,  the  eloquence  of  the  orator,  the  skill  of  the 
artisan,  the  talent  of  the  artist,  may  be  contracted  for  and 
bargained  and  sold  like  merchandise.  The  body  is  also  prop- 
erty, and  it  may  be  hired  out  to  labor,  just  as  a  horse  is  hired 
out.  It  is  the  dominating  influence  of  the  innermost  soul 
which  disposes  of  all  these ;  and  hence  as  regards  others  we 
are  responsible  for  the  abuse  of  any  of  these  powers  or  fac- 
ulties to  their  injury,  just  as  we  would  be  for  a  use  of  an 
external  object  to  their  detriment. 

Let  us  see  the  arguments  which  the  author  draws  from 
hence.  Things  belonging  to  no  one  become  the  property  of 
the  first  taker  or  occupant.  Thus  the  fisherman  becomes  the 
owner  of  the  fish  which  he  has  taken  from  the  sea,  or  of  the 
amber  which  he  finds,  and  which  has  been  thrown  up  by  its 
waves.  On  the  same  theory,  Rosmini  proceeds  to  show  how 
one  human  being  may  become  the  subject  of  rights  residing 
in  another.  Take  the  new-born  child.  Its  adoptive  father, 
its  guardian,  or  its  real  parents,  find  the  inferior  faculties, 
sensibilities,  passions,  emotions  and  physical  body  of  the 
infant  wholly  unoccupied.  In  any  event,  the  intellectual 
bond  is  wanting.  The  person  of  the  child  has  not  yet  se- 
cured over  this  universunt  of  property  any  effective  control, 
and  therefore  it  falls  provisionally  to  the  first  taker ;  but  only 
provisionally,  for  as  the  child  grows  in  knowledge  and  capac- 
ity, his  person  first  subjects  one  faculty  or  instrumentality  to 
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its  power,  and  then  another,  until  at  last  they  are  all  within 
his  control.     This  period  will  be  delayed  in  some  instances 
longer  than  in  others ;  but  the  law,  for  the  sake  of  uniformity, 
fixes  a  period  of  majority  for  all.     But  in  case  the  child  prove 
to  be  permanently  idiotic  or  insane,  it  never  in  the  whole 
course  of  its  life  acquires  that  elementary  species  of  property 
which  consists  in  the  free  disposition  of  its  mental  and  phys- 
ical faculties.     And  just  here  occurs  one  of  the  weak  points 
in  the  theory  of  Rosmini — for  there  are  more  than  one,  and 
in  this  brief  sketch  we  are  compelled  to  leave  out  much  both 
of  the  good  and  bad — which  is  this :  If  the  supposed  prop- 
erty in  the  qualities  or  faculties  of  the  new-born  child  belong 
to  the  first  taker,  how  is  it  that  a  father,  who  may  be  far  away 
at  the  time  of  its  birth,  can  have  any  superiority  of  right  over 
others  ?     In  case  of  the  death  of  the  mother  in  child-birth, 
and  during  the  absence  of  the  father,  the  nurse  would  have 
rights  superior  to  his.     Rosmini  felt  this  difficulty,  and  met  it 
by  supposing  that  when  parents  bring  a  child  into  the  world, 
they  intend  that  it  shall  be  subject  to  their  will  during  the 
time  of  its  immaturity,  and  thus  that  it  comes  into  the  world 
burdened,  so  to  speak,  with  the  servitude  of  filial  duty.     If  it 
were  a  question  of  intent,  evidently  the  intention  in  different 
cases  might  be  different,  both  as  to  the  extent  and  duration 
of  the  filial  duty ;  and  some  rule  would  still  have  to  be  pro- 
vided for  cases  where  no  particular  intention  was  shown  to 
Iiave  existed.    But  the  whole  conception  is  obviously  a  clumsy 
fiction ;  and  however  useful  fictions  in  the  law  may  be  found 
at  times,  they  are  clearly  of  no  value  when  we  come  to  en- 
quire into  the  origin  of  the  law,  and  the  abstract  reasons  on 
which  it  is  based.     On  this  point,  then,  the  utilitarians  come 
out  ahead ;  but  they  have  their  weak  side  also,  and  are  fain 
to  patch  up  their  system  in  certain  places  with  equally  pitiable 
expedients. 

With  the  explanations  which  have  already  been  given,  the 
theory  of  Rosmini  may  perhaps  be  condensed  with  tolerable 
accuracy  as  follows :  The  sum  of  the  property  of  a  person 
may  be  regarded  as  a  sphere,  of  which  that  person  is  the 
centre.     Within  this  sphere,  the  action  of  the  person  is  free 


1 8  CONTROVERSIES. OF   MODERN   JURISTS. 

and  independent,  and  is  protected  by  the  moral  law  against 
all  aggression  or  restrictions.  The  person  has  the  moral  right 
to  oppose  force  against  any  attempt  to  intrude  into  this  sphere, 
or  to  usurp  any  part  of  it.  The  spheres  of  different  person- 
alities exclude  each  other  reciprocally,  and  serve  as  mutual 
limitations  to  each  other.  For  whatever  remains  outside  of 
these  spheres,  each  person  preserves  a  complete  liberty  of 
action,  and  no  one  has  a  right  to  arrest  its  action  and  expan- 
sion within  this  free  and  unoccupied  space ;  and  in  this  free 
space  there  is  a  large  room  for  rivalry  and  competition. 
Every  one  has  the  right  of  pursuit,  but  no  one  can  have  a 
right  to  any  object  until  he  has  apprehended  it,  and  has  an- 
nexed it  as  it  were  to  his  person,  in  the  manner  already 
stated.  A  transfer  or  conveyance  of  property  is  an  abandon- 
ment of  it  in  favor  of  another  determinate  person,  or  a  num- 
ber of  such.  If  the  person  to  whom  the  transfer  is  made 
neglects  or  refuses  to  accept  the  property,  it  does  not  fall  to 
the  first  occupant,  as  it  would  do  if  the  abandonment  were 
general ;  because  the  owner,  having  a  right  of  complete  dis- 
posal of  it,  may  dispose  of  it  conditionally,  if  he  sees  fit ;  and 
in  such  case,  on  a  failure  of  the  condition  of  acceptance,  on 
which  the  right  should  be  transmitted  to  another,  the  property 
will  revert  to  him  who  had  conditionally  abandoned  it.  A 
contract  which  produces  an  obligation  is  only  an  abandon- 
ment in  favor  of  another  of  a  portion  of  one's  personal 
activities.  A  man  may  barter  his  personal  services,  his  skill, 
his  future  ability  to  control  and  dispose  of  a  sum  of  money, 
and  the  manner  of  its  disposal,  just  as  he  may  sell  and  de- 
liver, that  is,  abandon  to  another,  a  chattel,  the  only  difference 
being  that  in  the  former  case  his  obligation  is  active,  while  in 
the  latter  it  is,  or  may  be,  merely  passive:  the  duty  in  the  one 
case  relating  to  acts,  and  in  the  other  to  forbearances. 

Rights  may  also  be  transmitted  by  general  abandonment. 
Where  property  is  unconditionally  abandoned,  it  devolves 
on  the  first  taker  or  occupant,  who  apprehends  it  physically, 
intending  to  make  it  his  own,  doing  thereby  no  undeserved 
injury  to  any  human  being.  Abandonment  of  whatever  kind 
extinguishes,  either  conditionally  or  absolutely,  the  right  of 
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the  owner  or  proprietor  to  the  subject  of  the  right,  by  caus- 
ing the  intellectual  bond  which  binds  it  to  him  to  disappear. 
Words  are  merely  one  class  of  symbols  from  which  the  in- 
tentions of  men  are  inferred.  In  large  cities  people  are  to 
be  found  who  earn  a  livelihood  by  collecting  articles  of  small 
value,  which  are  thrown  in  the  streets.  In  such  cases  the 
abandonment  is  implied  and  not  expressed.  In  the  same 
way  come  titles  by  prescription  or  limitation.  From  long 
non-user  an  abandonment  of  a  right  is  presumed ;  the  intel- 
lectual bond  is  supposed  to  have  been  withdrawn ;  and 
therefore  the  right  passes  to  the  first  taker.  In  the  case  of 
a  contract  importing  an  obligation,  the  abandonment  neces- 
sarily inures  to  the  benefit  of  the  person  on  whom  the  obli- 
gation rested,  and  therefore  amounts  to  a  voluntary  discharge 
of  the  obligation. 

It  follows  from  the  inviolability  of  rights,  that  nothing  can 
destroy  them.  Prescription  does  not  extinguish  the  right  of 
the  former  owner :  it  merely  transfers  the  right  to  a  new 
occupant  or  claimant.  Rights  may  be  parcelled  out,  may 
undergo  many  modifications  and  transformations;  but  in 
their  essence  they  are  not  effaced  by  time,  nor  by  any  act  of 
others.  If  one  kill  my  horse  or  burn  my  house,  it  is  true 
that  I  can  no  longer  have  the  specific  property  thus  de- 
stroyed ;  but  my  right  is  not  lost ;  it  is  only  transformed  into 
a  right  to  equivalent  damages  against  the  destroyer.  What 
is  meant  by  saying  that  there  is  a  remedy  for  every  invasion 
of  a  right,  is  that  the  right  survives  every  catastrophe  to  which 
it  can  be  subjected  by  the  acts  of  others,  though  it  may  be 
in  a  greatly  altered  form. 

A  last  will  is  simply  an  abandonment  of  a  right  in  favor  of 
the  devisee,  conditioned  upon  the  death  of  the  testator,  and 
the  acceptance  of  the  devisee.  We  have  seen  that  the  right 
of  a  father  to  the  possession  and  control  of  his  infant  child 
is  placed  by  Rosmini  on  very  slippery  ground.  In  fact,  there 
is  a  strange  weakness  pervading  his  whole -theory  of  the  re- 
lations of  father  and  child,  ancestor  and  heir.  Thus  he  de- 
rives the  right  of  the  heir  to  the  succession,  not  from  any 
presumed  intention  of  the  ancestor,  but  from  a  kind  of  men- 
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tal  preoccupation  of  the  inheritance  by  him  in  the  life  of  the 
ancestor,  or  an  established  expectation  of  succeeding  the 
ancestor  in  his  rights  of  property ;  notwithstanding  that  the 
author  elsewhere  asserts,  and  apparently  with  good  reason, 
that  no  expectation,  prospect  or  hope  of  acquiring  an  object 
can  avail  to  give  any  title  to  it.  These  and  some  other  de- 
fects are,  however,  compensated  by  a  great  deal  of  profound 
and  original  thought. 

It  is  perhaps  unnecessary  to  add  that  according  to  this 
conception  of  the  inviolability  of  rights,  the  government  can 
never  be  authorized  to  destroy  any  right  of  the  citizen,  how- 
ever trivial  it  may  be.  All  that  the  government  can  do  is  to 
regulate  the  manner  in  which  individuals  shall  exercise  their 
rights,  so  as  to  be  least  injurious  to  others,  and  hence  to  pro- 
mote the  general  welfare.  Every  individual  has  the  right  to 
resent  and  repel  by  force  any  intrusion  into  the  sphere  of  his 
personal  activity ;  but  as  it  is  cheaper,  safer  and  more  com- 
modious to  have  this  right  exercised  for  him  through  the 
invincible  agency  of  a  government,  he  finds  it  to  his  advan- 
tage to  pay  taxes  for  the  support  of  a  government,  and  to 
commit  to  it  the  defence  of  his  rights  in  the  aggregate,  as 
against  both  internal  and  external  foes.  But  the  duty  and 
commission  of  the  government  consist  only  in  the  protection 
of  the  various  rights  thus  confided  to  its  keeping.  The  gov- 
ernment may,  in  a  case  of  emergency,  cause  the  house  of  a 
citizen  to  be  destroyed,  as  during  war,  or  a  conflagration,  but 
it  is  the  duty  of  the  government  to  repay  the  loss  which  it 
thus  occasions.  This  is  not  in  consequence  of  any  supposed 
need  of  equality  in  the  imposition  of  public  burdens ;  but  it 
results  from  the  fact  that  the  government  has  no  authority 
to  destroy  any  individual  right  of  any  citizen.  It  may,  for 
the  common  good,  destroy  his  property,  but  his  right  will 
subsist  in  the  form  of  a  just  claim  against  the  government. 

It  may  be  conceded  that  under  any  system  of  positive  law 
some  cases  of  hardship  must  occur;  that  the  duty  of  regulat- 
ing the  manner  of  the  exercise  of  the  rights  of  men  cannot, 
in  the  nature  of  things,  be  so  evenly  performed  but  that  in 
some  instances  it  may  be  said  that  a  particular  citizen,  in 
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some  special  conjunction  of  facts,  will  receive  less  of  benefit 
than  falls  to  the  lot  of  the  rest  of  the  community,  yet  the 
principle  of  co-operation  in  defence  of  rights  is  so  essential 
that  it  will  always  be  found  in  such  case  that  the  person  thus, 
apparently  suffering  is  still  far  better  off  than  he  would  be 
if  he  were  left  unaided  to  ascertain  and  assert  his  own  rights 
against  all  the  world ;  he  is  at  least  assured  that  no  right  of 
his  shall  be  destroyed.  The  government  cannot  destroy  his 
right,  because  the  fundamental  maxim  that  no  one  shall  do 
an  undeserved  injury  to  another  obliges  the  state,  as  well  as 
the  citizen.  When  the  state  takes  the  property  of  the  citizen 
for  public  purposes,  it  preserves  his  right  by  making  him  an 
exact  compensation ;  that  is,  it  transforms,  or  regulates,  his 
right,  for  the  general  good ;  but  as  the  money  paid  him  for 
the  property  thus  taken  is  the  equivalent  in  value  of  what  is 
taken,  it  cannot  be  said  that  his  right  is  either  impaired  or 
destroyed. 

U.  M.  Rose. 
Little  Rock,  Ark. 


22  THE  DARTMOUTH  COLLEGE  CAUSES. 


//.  THE  DARTMOUTH  COLLEGE  CAUSES  AND  THE 
SUPREME  COURT  OF  THE  UNITED  STATES. 

There  were  five  of  these  causes.  The  first  was  "  trespass 
on  the  case  *'  brought  by  "  the  Trustees  of  Dartmouth  Col- 
lege "  in  the  common  pleas  against  William  H.  Woodward, 
chief  justice  of  that  court  for  converting,  etc.,  the  "books  and 
records  in  writing,"  "the  original  charter"  and  the  "com- 
mon seal  of  said  college."  The  mandate  was  to  attach  the 
defendant's  goods  to  the  value  of  |ISO,ooo,  or  to  arrest  his 
body.  The  writ  was  dated  February  8,  1817,  and  was  served 
on  February  10,  1817,  by  "attaching  a  chair,"  "valued  atone 
dollar."  The  case  was  entered  at  the  February  term,  i8i7. 
By  consent  the  cause  was  entered  in  the  Superior  Court — 
the  highest  court  in  the  state — at  the  May  term,  1817.  This 
case  is  reported  in  i  N.  H.  1 1  i-i  38,  and  in  4  Wheat.  518-715 
(4  Curtis'  Decisions,  463-534).  The  case  in  both  courts  is  also 
reported  at  length  in  a  volume  of  about  400  pp.  by  Timothy 
Farrar,  the  son  of  one  of  the  plaintiffs,  the  partner  of  Mr. 
Webster,  and  one  of  the  counsel  in  the  cause. 

The  second  was  the  proceeding  in  the  name  of  the  State 
in  which  Judge  Woodward  was  acquitted  by  the  same  jury 
that  rendered  the  special  verdict  in  the  first  case. 

The  third  was  a  suit  in  ejectment  (for  ;f  3,000),  brought  in 
the  United  States  Circuit  Court  for  New  Hampshire  by 
Horace  Hatch  of  Norwich,  Vermont,  for  a  lot  of  land  near 
the  college.  This  writ  was  dated  March  9,  18 18.  A  special 
verdict,  about  twenty  pages  in  length,  was  rendered  at  the 
October  term,  181 8,  and  the  case  went,  upon  a  certificate  of 
the  division  of  opinion  between  the  judges,  to  the  Supreme 
Court  of  the  United  States. 

The  fourth  was  a  similar  suit  of  ejectment  in  the  same 
court  (for  |l2,ooo),  brought  by  David  Pierce  of  Woodstock, 
Vermont,  ex  dem.  Job  Lyman,  on  March  27,  181 8,  against 
Benjamin  Gilbert  of  Hanover.     The  trustees  of  the  college 
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)vere  vouched  in  at  the  October  term,  1818,  and  made  defen- 
dants, and  the  cause  went  to  the  Supreme  Court  on  a  similar 
verdict. 

The  fifth  was  a  similar  suit,  Marsh  v.  Allen  et  al,^  brought 
in  the  same  court  with  a  similar  result. 

The  first  two  causes  were  brought  in  the  state  court ;  the 
others  were  instituted  in  the  United  States  circuit  court  by 
the  special  direction  of  Mr.  Webster.  His  reasons  were  two- 
fold :  The  first  suit  was  instituted  not  by  him,  but  by  Mills 
Olcott,  one  of  the  trustees ;  Webster  came  into  it  "  at  the 
eleventh  hour."  The  writ  of  error  in  this  case  was  brought 
as  a  "  forlorn  hope."  It  raised  but  "  a  single  point,"  whether 
the  legislative  acts  impaired  the  obligation  of  contracts. 
Upon  the  whole  case — we  use  that  term  advisedly — Webster 
had  little  faith  in  that  point.  Webster  was  not  a  learned 
man,  much  less  a  learned  lawyer.  He  was  a  great  man  ;  a 
sort  of  half  justice  has  been  done  to  his  purely  intellectual 
gifts.  A  century  hence  ample  justice  may  be  done  them. 
Few  gave  him  credit  for  tact  and  management,  but  no  Amer- 
ican equalled  him  in  his  knowledge  of  men,  and  his  power 
to  overawe  and  persuade  judges  as  well  as  other  men.  No 
skilled  performer  ever  handled  the  keys  of  his  instrument 
with  anything  like  the  consummate  skill  and  art  with  which 
Webster,  when  hard  pressed,  played  upon  the  prejudices, 
passions  and  sympathies,  as  well  as  the  understanding  of  men. 
He  turned  genealogy  into  a  system  of  philosophy.  He  knew 
Judge  Marshall,  his  court,  their  prejudices  and  their  ante- 
cedents. His  conviction  was  that  Marshall  would  set  aside 
these  acts,  upon  the  ground  taken  by  Mason  in  his  argument 
at  Exeter,  that  they  were  "  not  within  the  general  scope  of 
legislative  power,"  if  that  point  could  be  got  before  the  court. 

The  first  reason  Mr.  Webster  confided  to  those  who  were 
close  to  his  heart,  like  Choate.  Webster,  in  his  letter  of 
December  8,  1817,  to  Judge  Smith,  says  :  "It  is  our  misfor- 
tune that  our  cause  goes  to  Washington  on  a  single  point. 
I  wish  we  had  it  in  such  shape  as  to  raise  all  the  other  ob- 
jections, as  well  as  the  repugnancy  of  these  acts  to  the  con- 
stitution of  the  United  States.  I  have  been  thinking  whether 
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it  would  not  be  advisable  to  bring  a  suit,  if  we  can  get  such 
parties  as  will  give  jurisdiction,  in  the  circuit  court  of  New 
Hampshire.  I  have  thought  of  this  the  more  from  hearing 
of  sundry  sayings  of  a  great  personage  [Marshall].  Sup- 
pose the  corporation  of  Dartmouth  College  should  lease  to 
some  man .  of  Vermont  {e,  g,  C.  Marsh),  one  of  their  New 
Hampshire  farms,  and  that  the  lessee  should  bring  eject- 
ment for  it.  Or  suppose  the  trustees  of  Dartmouth  College 
should  bring  ejectment  in  the  circuit  court  for  some  of  the 
Wheelock  lands.  In  either  of  these  modes  the  whole  ques- 
tion might  get  before  the  court  at  Washington." 

In  his  letter  of  April  28,  18 1 8,  to  Mason,  he  says:  "The 
question  which  we  must  raise  in  one  of  these  actions  is, 
whether  by  the  general  principles  of  our  governments  the 
state  legislatures  be  not  restrained  from  divesting  vested 
rights?  this,  of  course,  independent  of  the  constitutional 
provision  respecting  contracts.  On  this  question  I  have 
great  confidence  in  a  decision  on  the  right  side.  This  is  the 
proposition  with  which  you  began  your  argument  at  Exeter, 
and  which  I  endeavored  to  state  from  your  minutes  at  Wash- 
ington. The  particular  provisions  in  the  New  Hampshire 
constitution  no  doubt  strengthen  this  general  proposition  in 
our  case ;  but,  on  general  principles,  I  am  very  confident  the 
court  at  Washington  would  be  with  us.  If  so,  then  nothing 
will  remain  but  this :  *  Are  the  powers,  privileges,  or  author- 
ities of  the  trustees  under  this  charter,  rights  within  the 
meaning  of  the  proposition  ?  Are  they  franchises,  liberties 
or  privileges,  such  as  the  law  protects,  or  are  they  merely 
disinterested  duties  or  official  services  ?'  I  cannot  state  this- 
question  very  accurately,  but  this  is  the  general  idea.  If  we 
get  up  one  of  these  cases  in  due  form,  we  shall  defeat  our 
adversaries." 

It  is  to  be  observed  that  the  last  letter  was  written  nearly 
two  months  after  Mr.  Webster  had  made  his  celebrated  effort 
at  Washington  in  Judge  Woodward's  case. 

The  practical  results  of  that  judgment  exhibit  in  a  striking 
light  the  shortsightedness  of  men.  That  decision  was  in- 
voked by  one  of  the  warring  factions  in  the  board  of  trustees 


THE   DARTMOUTH   COLLEGE   CAUSES.  2$ 

to  dethrone  another.  It  made — ^what  the  parties  to  the 
charter  and  the  "  laws  of  England  "  never  did — a  contract 
which  no  human  external  power  could  ever  modify  or  change. 

Judge  Marshall  decided,  in  effect,  that  the  Revolution 
blotted  out  the  legal  existence  of  the  "party  of  the  first 
part " — the  fountain  from  which  all  its  chartered  blessings 
flowed — and  put  the  state  of  New  Hampshire  in  his  place ; 
that  prior  to  the  adoption  of  the  constitution  of  the  United 
States,  the  charter  might  lawfully  have  been  so  modified  or 
changed ;  that  the  most  vital  attribute  of  the  "  contract  *' — an 
inviolability  as  fixed  as  the  laws  of  the  Medes  and  Persians — 
inhered,  not  in  the  language  used  by  the  parties  and  the  recog- 
nized law  at  the  time  of  its  creation,  but  had  been  injected 
into  it  twenty  years  after  it  was  made  by  that  constitution. 

Before  and  since  the  Revolution,  the  legislative  bodies  in 
New  Hampshire  were  its  "General  Court."  That  court  was 
accustomed  to  set  aside  fraudulent  conveyances,  order  spe- 
cific performance,  revive  rules  of  reference,  blot  out  levies, 
cancel  executions,  open,  annul,  and  relieve  against  judg- 
ments, and  grant  new  trials,  and  in  general  to  give  relief  where 
justice  had  not  been  done  by  the  ordinary  legal  tribunals. 
This  was  sometimes,  though  rarely,  done  upon  the  ground 
that  there  was  "  no  remedy  at  common  law."  These  powers 
were  exercised  not  as  a  court  of  chancery,  eo  nomine,  but 
subject  to  a  few  theoretical  restraints,  upon  the  ground  of 
legislative  or  parliamentary  omnipotence.  From  1692  to  182 1, 
New  Hampshire  had  no  court  of  chancery.  In  1821,  two 
years  after  the  final  decision  in  this  cause,  Jeremiah  Mason, 
one  of  the  leading  counsel  in  it,  as  chairman  of  the  Commit- 
tee on  the  Judiciary,  reported  a  bill  which  became  a  law, 
conferring  chancery  powers  in  relation  to  trusts  upon  the 
highest  court  of  the  state. 

Soon  after  the  decision  in  18 19,  some  of  the  trustees  who 
so  stoutly  resisted  all  similar  attempts  on  the  part  of  the  state, 
proposed  to  make  material  changes  in  this  "  inviolable  "  con- 
tract, and  these  attempts  have  continued  till  the  present  day. 
The  charter  created  the  first  board  of  trustees,  made  them  the 
corporation,  and  gave  them  and  their  successors  the  power  of 
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iilling  all  vacancies.  It  fixed  their  number  "forever"  at 
^'twelve  and  no  more."  This  made  the  board  a  species  of 
"  council  often."  It  is  unnecessary  to  enquire  now  what  would 
have  become  of  the  corporation  in  the  possible  but  improba- 
ble event  of  the  death  of  a  quorum  of  the  trustees  or,  their 
neglect  or  refusal  to  choose  successors.  Under  the  charter 
the  alumni  have  no  rights,  but  for  years  they  have  been 
knocking  at  the  door  of  the  corporation  and  asking  recogni- 
tion and  representation  in  the  board  of  trustees.  As  they 
liad  given  or  were  expected  to  contribute  liberally  to  the  aid 
of  their  alma  mater^  the  demand  was  in  itself  reasonable. 
The  trustees  were  inclined  to  grant  it,  if  it  could  be  done. 
There  was  the  "rub."  The  "successors"  of  those  who  so 
stoutly  denied  all  legislative  power  in  the  premises  in  1 8 16-17, 
gravely  considered  the  proposition  to  ask  the  legislature  to 
amend  the  charter  so  that  the  alumni  could  elect  a  portion  of 
the  trustees;  but  they  had  not  forgotten  that  a  step  some- 
what akin  to  this,  proposed  by  President  Brown  and  Trustee 
Olcott,  who  had  denied  the  power  in  1816-1819,  was  under 
consideration  in  1821,  nor  that  Daniel  Webster  (see  his  letter 
to  his  brother,  Ezekiel  Webster,  of  June  17,  1821,)  had  said : 
•"It  would  be  injurious,  I  think,  to  propose  to  make  this  impor- 
tant alteration  in  the  charter,  before  the  ground  was  well  ex- 
plored," etc. 

This  project  was  recently  abandoned  as  "too  hazardous." 
The  proposition  now  under  consideration  by  the  trustees,  is 
in  substance  to  adopt  regulations  whereby  the  alumni  shall 
^*  nominate  "  a  certain  number  of  the  trustees,  with  the  under- 
standing that  the  trustees  shall  "  confirm  "  that  "  nomination," 
by  going  through  the  forms  of  an  election.  It  is  understood 
that  a  majority  of  the  trustees  are  in  favor  of  the  plan  stated. 
It  is  difficult  to  understand  how  trustees  charged,  as  they 
claimed,  in  the  most  solemn  manner,  with  the  execution  of 
great  trusts,  by  the  very  instrument  to  which  they  owed  their 
own  existence  and  their  powers,  could,  of  their  own  motion, 
lawfully  divert  or  annihilate  the  one,  and  change  the  legal 
effect  of  the  other.  If  one  step  like  this  can  be  taken,  an- 
other may;  and  this  "inviolable"  charter  would  be  virtually 
abolished  by  the  trustees. 
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But  the  important  question  for  the  American  people  is  not 
whether  the  judgment  against  Judge  Woodward  could  have 
been  sustained  upon  other  grounds,  which  the  Judges  of  the 
Supreme  Court  could  not  consider  without  a  violation  of  the 
constitution,  the  laws  of  the  United  States  and  their  oaths ; 
but  whether  the  principle  underlying  that  decision  is  definite^ 
tangible  and  sound,  whether  it  covers  the  innumerable  causes 
which  have  found  shelter  under  the  wings  of  the  opinions  popu- 
larly supposed  to  have  been  delivered  when  that  decision  was 
given;  and,  in  fact,  whether  the  countless  and  constantly  in- 
creasing array  of  corporations  in  this  great  country  have  more 
of  sovereignty  than  the  power  which  gave  them  being.  No  ques- 
tions which  can  be  raised  involve  such  far-reaching  conse- 
quences as  these.  And  their  importance  increases  year  by 
year,  in  a  ratio  which  has  no  parallel  in  the  past,  and  can  have 
none,  when  we  shall  have  attained  a  population  of  from  200,- 
000,000  to  500,000,000. 

But  the  tide  of  events  will  force  their  discussion  and  compel 
their  determination.  They  must  be  brought  in  review.  The 
truth  will  be  sought  till  found.  It  is  best  that  this  should  be 
done  by  judicial  decision.  The  court,  as  now  constituted,, 
may  not  be  able  to  settle  them ;  if  not,  their  successors  must ;. 
or,  if  the  republic  endures,  the  people,  in  the  proper  way, 
will.  The  present  judges  are  of  varying,  but  in  general,  of 
eminently  respectable  attainments.  Some  of  them  are  very 
eminent  in  special  departments;  but  no  fact  is  more  painfully 
apparent  to  those  who  have  studied  closely  the  course  of  that 
great  tribunal,  than  that  its  decisions  lack  the  unity  which 
marked  them  during  the  dictatorship  of  Marshall  and  under 
the  great  triumvirate  of  the  "old  bench,"  Taney,  Nelson  and 
Campbell.  For  years  it  has  had  no  commanding  spirit 
on  its  quarter-deck.  It  has  lost  its  reckoning;  it  has 
been  beating  about  in  a  storm;  it  has  relapsed  into  the 
chaos  of  doubt  and  uncertainty  which  marked  the  earlier 
years  of  its  existence,  when  the  politicians — or  statesmen — of 
that  day  bivouacked  in  the  Chief  Justiceship  on  their  march 
from  one  political  position  to  another.  The  territorial  extent 
of  the  Union  when  that  court  was  created,  as  compared  with 


28  THE  DARTMOUTH   COLLEGE  CAUSES. 

the  present,  was  but  a  "  patch  upon  the  earth's  surface."  The 
population  has  gone  up  from  four  to  more  than  forty  millions, 
and  the  judicial  business  has  increased  out  of  proportion  to 
both.  The  country  has  outgrown  the  court.  Laying  out  of 
the  case  the  mass  of  causes  originating  in  the  district  or  cir- 
cuit courts,  which  may  go  to  the  Supreme  Court  for  final 
determination,  it  is,  as  to  a  most  important  class  of  questions, 
the  court  of  last  resort  for  nearly  fifty  states  and  territories. 
That  the  disparity  must  increase  year  by  year  is  inevitable* 
It  was  the  remark  of  Judge  Curtis,  one  of  the  most  eminent 
judges  of  the  Supreme  Court,  that  no  lawyer  could  be  of 
much  assistance  to  a  court  unless  he  had  grown  up  in  the  at- 
mosphere of  the  statutes  and  the  practice  of  that  jurisdiction. 
It  is  simply  impossible  for  the  judges  to  have  this  knowledge 
of  the  local  law  which  they  are  so  often  called  upon  to  inter- 
pret. The  result  of  all  this  has  been  hasty,  conflicting  and 
ill-considered  decisions,  and  opinions  sometimes  slipshod,  and 
wandering  in  darkness,  while  filled  with  learning. 

Recruited  at  an  early  period  in  our  history,  by  the  political 
department  of  the  government,  to  a  great  extent  from  political 
life,  and  hence  to  a  certain  degree  fashioned  by  it,  the  Supreme 
Court  has  betrayed  in  its  acts  the  defects  of  its  organization. 
It  has  suffered  from  internal  dissensions  and  outside  pressure. 
It  has  sometimes  done  the  things  which  it  ought  not  to  have 
done,  and  much  oftener  omitted  to  do  those  things  which  it 
ought  to  have  done. 

The  power  of  taxation  is  generally  conceded  to  be  one  of 
the  primary  attributes  of  sovereignty.  If  corrupt  legislative 
bodies  can  irrevocably  auction  off  this  power  to  the  highest 
bidder  by  instalments,  why  not  the  whole,  and  at  once?  If 
one  of  these  attributes  can  be  constitutionally  converted  into 
merchandise  under  the  legislative  hammer,  why  not  others? 
Did  the  constitution,  under  the  clause  '*  nor  impair  the  obli- 
gation of  contracts  "  establish  the  doctrine  of  state  suicide,  or 
grant  the  power  to  destroy  the  "  foundation  idea  of  the  govern- 
ment?" 

The  Dartmouth  College  causes  have  a  history.  With  Coke, 
as  briefly  as  we  may,  let  us  begin  at  their  "  fountains  to  trace 
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-the  streams."     In  1680,  the  king,  sorely  against  the  will  of 
the  settlers,  who  numbered  less  than  4000,  created  the  prov- 
ince of  New  Hampshire,  for  the  purpose  of  enabling  the  royal 
favorites  to  plunder  them  of  the  fruits  of  their  lands,  which 
they  had  reclaimed  in  spite  of  the  red  man's  rifle,  scalping 
knife  and  fagot.     For  years  they  suffered  severely  from  these 
pro-consular  robbers  and  their  agents ;  but,  at  a  later  period, 
under  the  guidance  of  able  leaders,  the  province  in  general 
had  far  less  occasion  to  complain  of  the  royal  policy  than 
many  of  her  sister  colonies,  and  often  received  marked  favors 
at  the  hands  of  the  crown.     Massachusetts  had  long  claimed 
dominion  over  the  heart  of  the  province,  by  an  alleged  boun- 
dary line,  running  from  the  Connecticut  river  to  its  eastern 
boundary,  through  a  point  about  four  miles  north  of  Web- 
ster's birth-place.     But  on  April  9,  1740,  the  king  in  council 
decided  against  Massachusetts,  and  gave  New  Hampshire  an 
-east  and  west  base  line  next  to  that  river.     Soon  after.  Ben- 
ning  Wentworth,  governor  of  New  Hampshire,  assumed  that 
this  decision,  in  effect,  carried  the  western  boundary  of  the 
province  across  the  Connecticut  to  the  "  South  Sea,"  except 
so  far  as  the  same  was  covered  by  prior  grants  from  the  king. 
He  laid  out  and  granted  away  136  towns,  containing  more 
than  half  a   million  acres  of  land,  west  of  the  Connecticut 
river,  in  what  is  now  the  state  of  Vermont,  ending  with  Ben- 
nington,  named   for  himself     Dunmore,  governor   of  New 
York,  subsequently  granted  away  511 ,900  acres  of  the  same 
land.     This  brought  on  the  controversy  between  New  York, 
New    Hampshire,  Vermont,  and  the  settlers  in  the   valley, 
about  the  "  New  Hampshire  grants,"  which  kept  the  settlers 
on  both  sides  of  the  river  in  a  political  ferment  for  years,  and 
brought  the  whole  to  the  very  verge  of  civil  war. 

In  173s  the  Rev.  Dr.  Eleazer  Wheelock,  of  Lebanon,  Con- 
necticut, a  graduate  of  Yale,  was  ordained.  He  was  a  man 
of  powerful  intellect,  great  energy  and  intense  religious  zeal. 
He  stood  in  the  van  of  the  "great  religious  awakening  of 
1740."  In  his  anxiety  "to  spread  the  borders  of  Zion"  he 
revived,  in  1754,  the  "Indian  Charity  School,"  established 
-at  Stockbridge,  by   Sargent,  under  the   name   of  "  Moors' 
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Indian  Charity  School."  This  school  was  so  called  from 
the  name  of  the  principal  donor,  who  gave  it  a  house 
and  two  acres  of  land.  It  was  established  for  the  pur- 
pose of  educating  and  christianizing  Indians  through 
its  Indian  missionaries.  Wheelock  proposed  to  move 
this  school  to  some  location  nearer  the  red  men.  la 
December,  1743,  Wheelock  took  Samson  Occom,  a  Mohe- 
gan  Indian,  into  his  family,  where  he  remained  for  five  years^ 
Occom  proved  to  be  an  excellent  scholar,  of  rare  ability,  and 
soon  became  a  "preacher  of  distinction."  In  1762  Wheelock 
sent  him  to  England  and  Scotland  to  preach  and  solicit  fund& 
for  the  school.  He  aroused  great  enthusiasm  among  the 
clergy  and  nobility,  and  his  mission  was  a  success.  In  1766 
the  king  gave  ;^200  and  the  Earl  of  Dartmouth  50  guineas 
for  this  school.  About  £yfiOO  were  collected  in  England 
and  placed  in  the  hands  of  a  board  of  London  trustees  of 
which  the  Earl  of  Dartmouth  was  the  head,  and  John  Thorn- 
ton, a  rich  merchant  of  London,  one  of  the  principal  managers*^ 
Between  £2fiOO  and  ;f  3,000  were  collected  in  Scotland  and 
called  the  Scotch  fund,  which  was  deposited  with  the  "  Scotch 
Society  for  the  Propagation  of  Christian  Knowledge,"  etc.. 
As  manager  of  the  school  Dr.  Wheelock  always  accounted 
for  his  disbursements  to  these  trustees.  Occom  returned 
having  raised  about  ;f  12,000  in  all.  The  legislatures  of 
Connecticut,  Massachusetts  and  New  Hampshire  also  granted 
aid.  Wheelock  had  thus  been  instrumental  in  securing  large- 
contributions  for  this  purpose  in  England  and  Scotland,  as 
well  as  America. 

Plans  were  set  on  foot  to  remove  the  school  to  lands  on 
the  Mississippi  given  to  the  officers  of  the  old  French  war; 
to  remove  it  to  Albany,  New  York ;  to  establish  it  in  Spring-^ 
field,  Massachusetts,  and  to  locate  it  at  Hinsdale  and  Canaan, 
New  Hampshire.  Wheelock  spent  over  two  years  in  fixing 
upon  a  new  location  and  in  preparation  for  its  removal;  but 
after  repeated  conferences  with  the  governor  of  New  Hamp- 
shire and  several  of  its  leading  men,  he  removed  the  "  Indian 
Charity  School"  to  Hanover.  For  twelve  years  prior  to  this 
time,  the  clergy  of  eastern  and  middle  New  Hampshire  had 
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in  vain  sought  to  obtain  a  charter  for  a  college.  As  a  consid- 
eration to  locate  the  **  Indian  School'*  in  New  Hampshire,  on 
December  13,  1769,  the  governor  readily  granted  to  Whee- 
lock,  an  inhabitant  of  another  colony,  the  charter  of  Dart- 
mouth College.  These  London  trustees,  to  gratify  Wheelock, 
consented  to  the  change  of  the  location  of  the  charity  school 
to  Hanover.  The  college  was  established  there,  chartered 
and  named  without  their  knowledge  or  consent. 

How  the  college  came  to  be  named  for  Dartmouth  may 
never  be  known.     It  did  not  originate  with  Wheelock,  for 
his  purpose  was  to  name  the  institution  Wentworth  School, 
in  honor  of  Governor  Wentworth  who,  aside  from  the  state, 
was  the  greatest  benefactor  of  the  college.     It  did  not  origi- 
nate with  Dartmouth  or  the  London  tt-ustees.    They  not  only 
knew  nothing  about  it,  but  were  bitterly  opposed  to  the  charter 
and  establishment  of  the  college  when  they  found  it  out.    In 
July,  1770,  one  of  these  trustees — referring  to  Dartmouth  and 
Thornton — wrote  to  Doctor  Wheelock,  "  they  as  well  as  the 
other  trustees,  see  clearly  that  by  the  affair  of  the  charter,  the 
trust  here  is  meant  to  be  annihilated.    It  was  certainly  a  very 
wrong  step  for  you  to  take  without  consulting  us.     Dr.  Whee- 
lock, in  his  reply  of  November  9, 1 770,  says :  "  The  charter  was 
never  designed  to  convey  the  least  power  or  control  of  any 
funds  collected  in  Europe,  nor  does  it  convey  any  jurisdiction 
over  the  school  to  the  trustees  of  the  college.     The  charter 
granted  them  jurisdiction  only  over  the  college.     If  I  resign 
my  office  as  president  of  the  college,  I  yet  retain  the  same  re- 
lation to  the  school  and  control  of  it  as  ever.**     On  April  25, 
1 77 1,  the  Earl  of  Dartmouth  wrote  to  Dr.  Wheelock:  "We 
cannot  look  upon  the  charter  you  have  obtained  and  your  in- 
tention of  building  a  college  for  English  youth  but  as  going 
beyond  the  line  by  which  both  you  and  we  are  circumscribed.*' 
The  trustees  of  the  college  voted  that  they  had  no  control 
over  the  school.    The  funds  of  the  school  were  kept  separate 
from  those  of  the  college,  until  it  expired  in  1846. 

In  1768  there  were  but  eight  lawyers  in  New  Hampshire, 
and  apparently  none  of  them  were  consulted  in  relation  to 

the  charter.     Wheelock  drew  it  up  himself  with  such  assist- 
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ance  as  he  procured  outside  the  province.  The  governor 
made  but  a  few  changes  in  it.  The  charter,  as  drawn  by 
Wheelock,  termed  him  "the  founder  of  the  said  [Indian 
Charity]  School,"  granted  a  charter  for  an  "academy,"  and 
provided  that  Wheelock  was  "  to  be  the  president  of  the  said 
academy."  The  charter  actually  granted  was  for  a  college. 
The  school  already  existed;  the  college  was  prospective. 
They  were  to  be  located  in  the  same  town  or  district,  but  to 
be  independent.     The  trustees  for  the  two  were  not  the  same. 

To  the  school  Wheelock  gave  liberally,  but  to  the  college 
nothing.  The  province  and  state  gave  nothing  to  the  school, 
but  it  gave  42,000  acres  of  land  to  the  college,  in  1789.  It 
afterwards  established  the  medical  school  and  made  other  con- 
siderable donations.  Governor  Benning  Wentworth  gave  500 
acres  of  land,  in  Hanover,  to  the  college,  and  Governor  John 
Wentworth  400.  Many  others  contributed,  but  there  is  not  a 
particle  of  evidence  as  to  who  the  first  donor  was.  The 
school  and  the  college,  though  to  a  great  extent  under  the 
same  control,  were  not  merged ;  and  the  long  preamble  to  the 
college  charter  is  merely  a  history  of  the  charity  school  and 
the  circumstances  which  induced  Dr.  Wheelock  to  apply  for 
a  charter  for  the  college. 

But  the  two  institutions  were  managed  essentially  by  the 
president  and  the  trustees  of  the  college  till  1807,  when  the 
school  was  incorporated  by  the  legislature  of  New  Hamp- 
shire, and  the  trustees  of  the  college  were  made  the  trustees 
of  the  school,  but  with  a  proviso  that  the  funds  of  the  school 
were  to  be  kept  distinct  and  applied  according  to  the  uses 
designated  by  the  donors.  The  charter,  in  theory,  was  granted 
by  George  the  Third,  the  same  as  all  writs  in  the  province 
were  issued  in  his  name ;  but  in  fact  it  was  granted  by  John 
Wentworth,  governor  of  the  province. 

He  struck  out  of  the  charter  the  names  of  some  of  the 
trustees  inserted  in  it  by  Dr.  Wheelock,  and  even  that  of  the 
Bishop  of  London,  whose  name  had  been  agreed  upon,  and 
inserted  his  own  name,  that  of  the  president  of  the  council, 
the  speaker  of  the  house,  and  two  other  prominent  men  of 
the  province,  in  their  stead.     While  Wheelock  and  six  other 
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Connecticut  men  constituted  a  majority  of  the  first  board  of 
trustees,  the  clergy  of  New  Hampshire  were  without  a  single 
representative. 

The  charter  declared  Dr.  Wheelodk  the  founder,  made  him 
the  first  president  of  the  college,  and  authorized  him,  by  his 
last  will,  to  appoint  his  successor.  A  fundamental  provision 
of  the  charter  was  that  there  should  be  no  discrimination  on 
account  of  religious  faith  or  principles. 

The  population  of  the  province  at  this  time  was  about 
'fio.ooo,  and  a  majority  of  them  were  probably  Orthodox  of 
the  Plymouth  Rock  school ;  but  Episcopalians  were  quite 
abundant  on  the  sea  coast,  and  many  of  the  prominent  men 
of  the  province,  including  the  governor  who  granted  the 
•charter,  affiliated  with  that  church.  The  Presbyterian  churches 
were  scattered  along  the  valley  of  the  Merrimack.  Wheelock 
had  great  popularity,  and  in  his  later  years,  at  least,  was  a 
Presbyterian. 

When  he  established  his  Indian  school  and  college  in  the 
wilderness  at  Hanover,  his  religious  and  personal  friends  from 
Connecticut  swarmed  after  him  up  the  valley  above  Hanover 
on  both  sides  of  the  river.     Fifty-two  people  from  Connecti- 
cut settled  Hanover,  and  eight  hundred  families  from  Con- 
necticut gathered  below  him  in  a  few  towns  on  the  New 
Hampshire  side  alone.     In  a  word  he  founded  on  the  extreme 
western  border  of  New  Hampshire,  separated  from  the  rest  of 
that  state  by  a  vast  wilderness,  a  Connecticut  colony  which 
had  but  a  mystical  legal  connection  with  it.     Parishes  were 
at  that  time  in  the  province  quasi  corporations,  and  are  recog- 
nized by  the  existing  constitution.     The  better  to  conserve 
his  power,  a  district  three  miles  square,  called  Dresden,  was 
created  by  statute,  to  be  under  the  immediate  jurisdiction  of 
Dartmouth  College,  and  special  jurisdiction  over  this  little 
empire  was   given  to  President  Wheelock  as  its  magistrate. 
Aside  from  Wheelock,  the  college  faculty  were  at  the  bottom 
of  the  secession  of  the  sixteen  river  towns  from  New  Hamp- 
shire, and  the  movement  to  establish  a  new  confederacy  with 
the  college  district  as  its  capital.     The  church,  school   and 
college  were  under  the  personal  government  of  the  president 
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till  his  death  in  1779,  when  they  descended  as  an  heir-loom  to 
his  son  John  Wheelock,  who  was  called  from  the  army,  and 
became  by  force  of  his  father's  will  his  dynastic  successor. 
He  retained  his  office  until  he  was  removed  by  the  trustees  in 
18 1 5,  after  a  service  of  thirty-six  years. 

He  had  the  benefit  of  foreign  travel ;  gathered  contribu- 
tions for  the  college  in  all  countries;  was  rich,  courtly  and 
strong-willed;  had  given  his  services  and  oftentimes  his 
money  to  the  college,  and  had  proposed  to  give  more,  and 
make  it  in  effect  his  heir. 

The  quarrel  in  the  board  of  trustees  which  resulted  in  the 
college  causes,  began  some  twelve  years  before  his  removal. 
Political  differences  had  nothing  to  do  with  it,  nor  matters 
of  faith ;  for  the  board  were  nearly  all  rank  Federalists,  and 
differed  in  form  only  as  to  church  polity.  Dr.  Wheelock  led 
one  wing,  and  Dr.  Shurtleff  appeared  to  lead  the  other.  Dr. 
Wheelock  claimed  that  the  Presbyterian,  and  Dr.  Shurtleff 
that  the  Congregational  form  of  church  government  should 
prevail. 

The  former  was  a  government  by  the  eldership,  and  the 
latter  by  major  vote  of  the  body  of  the  church — a  pure  de- 
mocracy. Many  of  those  who  are  best  informed  believe  that 
the  subsequent  troubles  and  the  famous  litigation  arose  in 
fact,  as  well  as  in  form,  from  this  apparent  difference  of  opinion 
about  church  government. 

The  eight  trustees  who  removed  Dr.  Wheelock  were  mani- 
festly of  the  opporfte  opinion. 

They^say :  "  The  trustees  now  solemnly  declare,  that  they 
do  not  feel  and  never  have  felt  any  hostility  toward  the  Pres- 
byterian form  of  church  government,  or  toward  the  church  of 
which  the  president  is  a  member,  nor  any  wish  to  give  the 
new  church  any  advantage  over  the  old,  or  in  any  way  to  in- 
terfere with  their  unhappy  controversy.  *  *  *  *  They 
do,  however,  believe  that  the  seeming  attachment  of  the  pres- 
ident to  this  particular  form  of  church  government  is  mere 
pretense."  We  think  this  difference  was  only  the  name  of 
the  case, — the  John  Doe  and  Richard  Roe  of  the  ejectment. 

The  board  of  trustees  was,  and  for  years  had  been,  a  strange 
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medley  in  composition  but,  as  a  whole,  endowed  with  remark- 
able intellectual  gifts. 

Judge  Niles,  of  whom  his  intimate  friend,  Jefferson,  said, 
"  He  is  the  ablest  man  I  ever  knew,"  was  priest,  lawyer  and 
metaphysician,  and  was  a  man  of  great  and  varied  powers.. 
Judge  Marsh  was  the  father  of  that  eminent  scholar  and  di- 
plomatist, George  P.  Marsh,  long  one  of  our  foreign  ministers. 
He  was  a  man  of  immense  ability,  and  the  cousin  of  Jeremiah 
Mason.  Judge  Paine  was  a  man  of  iron.  It  is  said  that  his 
voice  could  be  heard  distinct  and  audible  three-fourths  of  a 
mile.  In  physical  and  mental  stature  he  was  a  giant.  He 
was  in  many  respects  the  Drouet  of  the  board.  None  of  these 
were  New  Hampshire  men.  Thomas  W.  Thompson  had 
been  speaker  of  the  house,  and  was  then  senator  in  Congress 
from  New  Hampshire.  He  was  a  graduate  of  Harvard,  and 
had  been  tutor  there.  He  was  an  eminent  lawyer  and  the 
leading,  managing  politician  in  the  Federal  party  in  New 
Hampshire.  He  had  been  the  patron  and  legal  instructor  of 
Daniel  Webster,  and  was  one  of  his  most  intimate  friends. 
Judge  Farrar  was  another.  He  was  a  leading  Federalist,  and 
the  father  of  the  second  Judge  Farrar  who  read  law  with  Mr. 
Webster,  was  his  partner  at  Portsmouth  from  1812  to  18 16, 
and  one  of  the  counsel  in  the  case  against  Judge  Woodward. 

Mills  Olcott,  the  father-in-law  of  Rufus  Choate,  was  an 
eminent  lawyer  of  Hanover.  He  was  the  friend  and  special 
attorney  of  Gov.  William  Smith,  the  famous  Tory  chief  of 
New  York ;  was  a  prominent  Federalist,  the  intimate  friend  of 
Webster,  and  tainted  with  the  odor  of  the  Hartford  Conven- 
tion.    The  rest  were  notable  men. 

Nothing  short  of  divine  power  could  control  such  men. 
Dr.  Wheelock,  walking  in  the  footsteps  of  his  father,  was  gen- 
erally supported  by  a  majority  of  the  board  till   1 809,  when 
death  and  the  influence  of  Jeremiah  Smith,  who  was  then 
Governor  of  New  Hampshire,  gave  a  majority  to  his  adversa- 
ries.    After  that,  no  friend  of  his  was  elected  to  the  board. 
For  years  there  was  a  struggle  on  the  part  of  Wheelock  to 
-retain,  and  on  the  part  of  a  minority,  afterwards  grown  to  a 
majority,  "to  put  down"  what  they  termed  the  "domination" 
of  Wheelock. 
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Threats  that  the  legislative  authority  would  be  invoked  were 
apparently  bandied  about  from  1805,  till  it  came  in  1816;  and 
the  question  was  sometimes,  as  was  the  proposed  removal  or 
Wheelock,  openly  discussed  in  the  board.  Apparently  the  idea 
that  the  charter  was  a  contract,  which  no  legislature  could 
impair  or  affect,  originated  with  the  schoolmen,  the  professors 
and  doctors  of  divinity,  and  not  with  the  legal  giants  in  the 
board,  or  those  who  afterward  acted  as  counsel.  The  eight 
trustees,  in  their  reply  to  Wheelock,  virtually  charge  him  with 
being  its  author.  They  say :  "  During  his  troubles  in  the  leg- 
islature of  Vermont  [commencing  as  early  as  1806]  relating  to* 
the  grant  of  the  township  of  Wheelock,  the  president  has  been 
often  heard  to  say  (and  if  the  application  were  from  the  other 
side,  and  designed  to  correct  any  of  his  abuses  would  now 
say),  that  the  charter  of  the  college  was  a  royal  grant,  and  not 
under  the  control  of  the  legislature.  His  motive  in  this  pro- 
ceeding can  be  nothing  either  more  or  less  than  to  prejudice 
the  minds  of  the  members  of  the  legislature  and  of  the  people, 
by  inducing  a  belief  that  the  trustees  aim  at  an  independence 
not  given  them  by  the  charter." 

At  the  meeting  of  the  trustees  on  August  28,  18 16,  they 
say:  '*This  grant  having  been  made  by  the  charter  of  1769, 
and  accepted  by  the  trustees  named  in  the  instrument,  it  be- 
comes a  contract,  and  irrevocable  on  the  part  of'  the  govern- 
ment in  its  very  nature,  so  long  as  its  terms  are  complied  with. 
It  may  be  surrendered  or  forfeited.  If  forfeited,  a  judicial 
enquiry  must  be  had,  according  to  the  constitution  and  laws  of 
the  state.  It  is  not  competent  for  the  legislature  to  decide  the 
question  of  forfeiture.  The  constitution  forbids  it,  and  refers 
it  to  the  judicial  department  of  government.  Any  act  of  the 
legislature,  altering  or  impairing  the  contract,  without  the 
consent  of  the  trustees,  must,  we  apprehend,  be  considered  by 
the  judicial  tribunal  a  violation  of  the  loth  section  of  the  first 
article  of  the  constitution  of  the  United  States,  which  de- 
clares, *  No  state  shall  make  any  law  impairing  the  obligation 
of  contracts.*" 

It  is  quite  apparent  that  the  trustees  intended  to  charge  Dr. 
Wheelock  with  maintaining  the  doctrine  in  1806-1807  whick 
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they  successfully  set  up  years  later.  It  is  noticeable  that 
neither  Dr.  Wheelock  nor  any  of  his  friends  denied  the  charge. 
Open  hostilities  broke  out  in  April,  1815,  by  the  publication 
of  a  pamphlet  of  eighty-eight  pages,  in  the  interest  of  Whee- 
lock, entitled,  "  Sketches  of  the  History  of  Dartmouth  Col- 
lege and  Moor's  Charity  School,  with  a  Particular  Account  o 
Some  Late  Remarkable  Proceedings  of  the  Board  of  Trustees, 
from  the  Year  1779  to  the  Year  1815." 

The  trustees  charged  its  authorship  upon  Dr.  Wheelock, 
Col.  Josiah  Dunham,  a  noted  Federalist  politician  and  state 
secretary  of  Vermont,  and  Rev.  Dr.  Elijah  Parish,  This  was 
quickly  followed,  on  the  same  side,  by  a  like  pamphlet  of  thirty- 
two  pages,  by  Dr.  Parish,  entitled,  "A  Candid  Analytical  Re- 
view of  the  'Sketches  of  the  History  of  Dartmouth  College  and 
Moor's  Charity  School,  with  a  Particular  Account  of  some 
Late  Remarkable  Proceedings  of  the  Board  of  Trustees,  from 
the  Year  1779  to  the  Year  1815.' "  The  ''Sketches  "  charged 
the  trustees  with  the  misappropriation  of  the  Phillips  and 
other  funds,  and  with  withholding  from  him  several  thousand 
dollars  which  Wheelock  had  allowed  to  remain  in  their 
hands,  subject  to  his  right  of  future  appropriation. 

These  publications  created  a  great  sensation.  The  newspa- 
pers took  up  the  war,  and  made  the  most  of  it.  Judge  Niles 
published  a  series  of  elaborate  articles  in  reply.  In  one  of 
them  he  says,  in  reference  to  the  facts  stated  in  the  "  Sketches,'* 
"  I  readily  admit  that  they  [the  trustees]  have  done  the  facts 
that  are  charged." 

Legal  proceedings  were  threatened  and  seriously  contem- 
plated by  Wheelock.  He  at  once  took  steps  to  procure  coun- 
sel. There  were  obvious  reasons  why  he  should  not  employ 
Gov.  Plumer,  Jeremiah  Smith,  or  Jeremiah  Mason.  The  feeble 
health  of  Plumer  had  driven  him  out  of  practice ;  Smith's  vote, 
as  eX'Officio  trustee,  in  1809,  had  delivered  Wheelock  over  to 
his  enemies ;  and  Mason  was  the  relative  and  intimate  friend 
of  Judge  Marsh,  one  of  the  hostile  majority.  Through  a 
friend  he  applied  to  Webster,  whose  personal  sympathies  were 
then,  as  they  always  were,  with  Wheelock,  for  his  "  profes- 
sional "  assistance,  which  was  promised.     In  June  following. 
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Wheelock  personally  consulted  Webster  with  reference  to  his 
troubles  with  the  trustees,  retained  him,  and  paid  him  therefor. 
This  of  course  was  not  a  formal  retainer  in  the  particular  liti- 
gation which  followed.  In  consequence,  Wheelock  applied  to 
Webster  to  assist  him  in  the  hearing  before  the  legislative 
committee.  Webster  failed  to  appear.  His  reasons  are  set 
forth  at  length  in  his  letter  of  August  25,  18 15.  Wheelock 
went  on  with  the  hearing  with  such  assistance  as  he  could 
get  Thompson,  in  his  famous  letter  to  Professor  Adams,  of 
July  15,  1815,  said,  "  I  have  had  a  long  conversation  with  Mr. 
D.  W.,  by  which  it  appears,  that  a  strong  desire  prevails,  that 
the  Reply ^  with  the  Committee' s  Report,  should  effectually  put 
down  a  certain  man."  Everybody  knew  that  D.  W.  meant 
Daniel  Webster,  and  that  Wheelock  was  the  man  to  be  "  put 
down." 

This  letter  was  a  bombshell  in  the  Wheelock  camp.  On 
account  of  this,  Dunham  wrote  his  fiery  letter  to  his  personal 
and  political  friend,  Webster,  giving  the  Wheelock  view  of  his 
conduct,  to  which  Webster  replied  in  his  letter  of  August  25, 
1815.  (i  Webster's  Private  Correspondence,  251.)  Webster 
says :  "  It  was  intimated  to  me  last  spring,  that  the  president 
might  possibly  institute  process  against  the  trustees  for  the 
recovery  of  money  due  him  from  them ;  that  proceedings 
might  also  be  commenced  in  the  courts  of  law,  to  determine 
whether  there  had  been  a  perversion  of  the  Phillips  fund;  and 
that  in  case  these  events  should  happen,  the  President  would 
be  glad  to  engage  my  assistance  as  counsel.  At  Concord,  the 
president  suggested  in  general  terms,  that  he  might  wish  to 
obtain  my  professional  assistance  on  some  future  occasion, 
which  I  readily  promised  him.  After  Dr.  Haven  had  left  this 
place  for  Hanover,  I  received  the  president's  letter,  desiring 
me  to  be  at  Hanover  at  a  time  which  had  then  already  elapsed. 
I  answered  it  by  mail,  not  quite  so  soon  as  I  should  have  done 
if  I  had  not  expected  some  private  conveyance,  and  if  I  had 
not  known  that  an  answer  by  any  conveyance  would  have  been 
wholly  immaterial  at  that  time.  If  I  had  received  it  earlier,  I 
could  not  have  attended,  because  the  court  engaged  me  at 
home ;  and  I  ought  to  add  here,  that  if  I  had  had  no  other 
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engagements  at  the  time,  and  had  also  been  seasonably  noti- 
fied, I  should  have  exercised  my  own  discretion  about  under- 
taking to  act  a  part  before  the  committee  at  Hanover.  I 
regard  that  as  no  professional  call.        *         *         *         * 

"As  to  what  you  are  pleased  to  say  about  my  extricating 
myself  from  this  affair,  or  of  its  being  otherwise  unpleasant  to 
me,  as  also  what  you  observe  of  a  suspicion  entertained  by 
some  that  Mr.  Thompson  had  employed  me  to  feel  of  Mr. 
Haven  on  the  subject,  give  me  leave  to  say  that  I  should 
know  better  how  to  answer  these  remarks  if  I  were  not  writ- 
ing to  one  for  whom  I  have  the  highest  and  warmest  esteem, 
and  of  whose  sense  of  delicacy  and  propriety  very  few,  cer- 
tainly, at  any  time,  have  had  occasion  to  complain.     *     *     * 

"  I  am  not  quite  so  fully  convinced  as  you  are,  that  the 
president  is  altogether  right,  and  the  trustees  altogether 
wrong.  *  *  *  *  You  may  be  well  assured  that  in  our 
nomination  of  governor  we  have  regarded  nothing  but  the 
political  interests  of  the  state.  I  can  but  flatter  myself  that 
if  you  were  better  acquainted  with  the  circumstances,  you 
would  think  less  unfavorably  of  the  conduct  of  your  Federal 
friends." 

Governor  John  Taylor  Oilman  was  a  fast  friend  of  Wheelock. 
The  political  allusion  in  Webster's  letter,  refers  to  the  well- 
known  conviction  of  Wheelock  and  his  friends  that  Thomp- 
son and  other  leading  Federalists  had  determined  to  force 
Oilman  into  retirement,  and  to  put  Judge  Farrar,  a  hostile 
trustee,  in  his  place. 

That  Thompson  wrote  the  truth  to  Adams  admits  of  no 
doubt.  That  Webster  did  not  meet  the  issue  raised  by  that 
letter  squarely,  is  too  plain  for  cavil.  The  key  to  this  course 
lies  in  the  fact  that  Webster's  most  devoted  friends  and  politi- 
cal adherents  were  hostile  to  Wheelock.  They  and  political 
complications  and  considerations  detached  him  from  Whee- 
lock, in  the  teeth  of  his  sympathies  and  against  his  convic- 
tions. Oreat  streams  flow  from  little  fountains.  This  explo- 
sion ended  the  "  professional  "  relations  between  Dr.  Wheelock 
and  Mr.  Webster,  and,  in  the  belief  of  the  writer,  added 
'by  construction  another  provision  to  the  Constitution  of  the 
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United  States,  and  changed  the  public  law  of  the  Union.  At 
the  June  session,  1815,  the  time  of  his  consultation  with 
Webster,  Dr.  Wheelock  followed  up  his  charges  with  the  oft- 
threatened  memorial  to  the  legislature,  in  which  he  set  forth 
that  the  trustees,  "  had  forsaken  the  original  principles,  and 
left  the  path  of  their  predecessors ;"  that  they  had  by  improper 
"  means  and  practices,"  "  increased  their  number  to  a  majority 
controlling  the  measures  of  the  board ;"  **  that  they  have  ap- 
plied property  to  purposes  wholly  alien  to  the  intention  of 
the  donors ;"  that  they  have  "  transformed  the  moral  and  re- 
ligious order  of  the  institution  by  depriving  many  of  their 
innocent  enjoyment  of  rights  and  privileges  for  which  they 
had  confided  their  faith ;  that  they  have  broken  down  the 
barriers  and  violated,  by  prostrating  the  rights  with  which  it 
[the  charter]  expressly  invests,  the  presidential  office." 

He  then  charges  misapplication  of  funds  and  various 
breaches  of  trust,  and  concludes  with  the  prayer,  "  that  you 
would  please,  by  a  committee  invested  with  competent  powers, 
or  otherwise,  to  look  into  the  affairs  and  management  of 
the  institution,  internal  and  external,  already  referred  to ;  and, 
if  such  is  expedient,  in  your  wisdom,  make  such  organic  im- 
provements and  model  reforms  in  its  systems  and  movements, 
as,  under  Divine  Providence,  will  guard  against  the  disorders 
and  apprehended  consequences."  The  house,  by  a  vote  of 
123  to  50,  granted  the  prayer  of  Wheelock.  Governor  Gil- 
man  appointed  D.  A.  White,  Nathaniel  A.  Haven  and 
Ephraim  P.  Bradford,  a  committee  of  investigation,  who 
made  their  report  on  April  23,  1816,  stating  the  facts  found,, 
but  making  no  recommendations.  The  hearing  was  had  be- 
fore this  committee,  commencing  August  16,  181 5. 

Webster  failed  to  appear  for  Wheelock.  His  reasons  we 
have  already  seen.  On  August  26,  18 15,  without  waiting  for 
the  report  of  this  committee,  on  the  motion  of  Judge  Paine, 
without  a  hearing,  the  majority  of  the  trustees  removed 
Wheelock  from  his  office  as  president  and  trustee,  disapproved 
of  his  appointment  under  his  father's  will,  and  two  days  later 
put  Professor  Brown  in  his  place.  Gov.  Gilman  and  Judge 
Jacob,  two  of  the  trustees,  entered  their  protest  in  writing, 
against  the  removal  of  Wheelock. 
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In  1815,  Benoni  Dewey,  James  Wheelock  and  Benjamin  j. 
Gilbert,  a  committee  of  the  Congregational  church  at  Hanover, 
replied  to  the  "Sketches  "  in  a  pamphet  of  68  pp.,  entitled,  "A 
True  and  Concise  Narrative  of  the  Origin  and  Progress  of 
the  Church  Difficulties  in  the  Vicinity  of  Dartmouth  College 
in  Hanover,"  etc.  In  August,  181 5,  the  trustees  published  in. 
a  phamphlet  of  104  pp.,  **  A  Vindication  of  the  Official  Con- 
duct of  the  Trustees  of  Dartmouth  College,"  etc.  In  i8i6>. 
Peyton  R.  Freeman  published,  in  reply,  a  pamphlet  of  32  pp., 
entitled,  "A  Refutation  of  Sundry  Aspersions  in  the  'Vindi- 
cation '  of  the  Present  Trustees  of  Dartmouth  College  on  the 
Memory  of  their  Predecessors."  In  18 16,  Col.  Josiah  Dun- 
ham also  replied  in  a  pamphlet  of  95  pp.,  entitled,  **  An  An- 
swer to  the  'Vindication  of  the  Official  Conduct  of  the  Trus- 
tees of  Dartmouth  College  '  in  Confirmation  of  the  '  Sketches,*' 
with  Remarks  on  the  Removal  of  President  Wheelock."' 
These  documents  contained  charges  and  counter-charges^ 
criminations  and  recriminations,  in  abundance. 

So  far  this  had  been  a  controversy  among  Calvinists  and 
Federalists.  It  had  originated  among  those  professing  the 
same  religious  faith — between  the  Federalist  trustees  of  a. 
Federalist  college.  A  Federalist  governor  had  appointed  an 
investigating  committee,  under  the  vote  of  a  Federalist  legisla- 
ture, upon  a  memorial  of  the  Federalist  Wheelock.  But 
other  forces  were  soon  to  make  themselves  felt.  Ever  since 
the  Revolution,  and  indeed  before,  the  Congregationalists,. 
the  "  standing  order,"  as  it  was  often  termed,  had  been  the 
dominant  religious  sect.  It  had  become  a  species  of  "  state 
religion."  Its  ministers  were  nearly  all  Federalists,  and  its 
laymen  largely  so.  They  were  exempted  from  the  capitation 
tax.  All  other  denominations  had  to  support,  not  only  their 
own  church  organizations,  but  through  the  "contract"  system 
and  the  tax  power,  were  also  compelled  to  contribute  to  the 
support  of  this  denomination  as  if  they  were  members  of  it. 
The  constitutions  of  1784  and  1792,  with  the  exception  of 
the  disgraceful  provisions  (always  a  dead  letter),  which  pro- 
hibited Catholics  from  holding  a  few  political  offices,  put  all 
religious  denominations  upon  the  same  level.     But  the  dom- 
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inant  order  made  and  enforced  such  laws  as  they  saw  fit 
iSome  of  the  judges  were  far  from  unbiased,  while  the  juries 
were  not  likely  to  agree  against  a  church,  of  which,  in  general, 
a  majority  of  them  were  members;  and  so  the  people  were 
•compelled  to  pay  "  tithes  "  to  the  dominant  sect,  or  to  be 
ruined  by  litigation. 

When  the  college  quarrel  opened  the  breach,  the  other  de- 
nominations took  courage  and  massed  together  to  wring 
Ihe  legislation  which  followed — the  college  acts,  the  laws 
equalizing  taxation,  and  "  the  religious  toleration  acts," — from 
the  "standing  order,"  which  they  succeeded  in  doing  in  less 
than  seven  years.  The  college  was  located  on  the  border; 
the  district  was  the  birth-place  of  secession ;  prior  to  the 
Pederal  Constitution  the  confederacy  had  denied  and  de- 
fied the  jurisdiction  of  New  Hampshire;  the  liberals  in 
politics  and  religion  had  long  regarded  the  institution  as  ex- 
clusive, aristocratic,  and  the  stronghold  of  Federalism  and- 
the  "standing  order,"  and  the  leading  Federalists  and  their 
organs  had  given  Wheelock  the  cold  shoulder.  The  poli- 
ticians were  not  slow  to  see  the  drift,  and  took  the  rising 
tide. 

The  Anti-Federalists  again  put  Governor  Plumer  in  the 
field.  He  was  a  strong  man  and  an  eminent  lawyer.  When 
a  mere  child  he  was  a  Baptist  preacher  whose  powers 
of  reasoning  astonished  even  the  veterans  of  his  day.  After- 
wards he  relapsed  into  the  liberalism  of  Jefferson  and  took 
to  the  law.  The  constitution  of  1792,  which,  with  a  single 
amendment,  remains  unchanged  to  this  day,  was  popularly 
termed  "  Plumer's  Constitution."  He  had  been  long  in  po-' 
litical  life,  a  senator  in  Congress,  and  for  many  years  had 
been  one  of  the  pillars  in  the  great  Federal  triumvirate, 
Smith,  Mason  and  Plumer,  which  controlled  the  state.  But 
the  troubles  with  Great  Britain  which  preceded  the  war  of 
1 81 2,  carried  him  over  to  the  side  of  Jefferson.  He  lacked 
the  affluent  learning  of  Smith  and  Mason;  he  had  little  of 
their  aptitude  with  the  pen;  he  was  no  orator;  but  his 
thoroughness  of  preparation,  his  great  knowledge  of  men, 
and  his  vigor  of  understanding,  enabled  him  to  compete  sue- 
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cessfully  with  Smith,  Mason  and  Webster.  His  private  life 
was  stainless.  He  possessed  great  moral  courage  and  in- 
dependence, and  yet  he  was  the  Nestor  of  the  politicians  of 
his  day.  His  sympathies  were  naturally,  as  they  were 
openly,  with  Wheelock.  A  heated  political  contest  came  on. 
Under  the  ban  in  their  own  party,  Wheelock's  friends,  by  the 
hundred,  voted  steadily  for  Plumer.  The  strong  man  carried 
the  party  on  his  back  and  was  elected  by  a  handsome  ma- 
jority. Brown,  Thompson  and  Webster  saw  what  was  com- 
ing and  made  ready,  as  best  they  could,  to  avert  the  storm. 
In  his  message  to  the  legislature,  in  June,  1816,  Governor 
Plumer  said : 

"  Permit  me,  therefore,  to  invite  your  consideration  to  the 
state  and  condition  of  Dartmouth  College,  the  head  of  our 
learned  institutions.  As  the  state  has  contributed  liberally 
to  the  establishment  of  its  funds,  and  as  our  constituents 
have  a  deep  interest  in  its  prosperity,  it  has  a  strong  claim  to 
our  attention.  The  charter  of  that  college  was  granted  De- 
cember 13th,  1769,  by  John  Wentworth,  who  was  then  gov- 
ernor of  New  Hampshire,  under  the  authority  of  the  British 
king.  As  it  emanated  from  royalty,  it  contained,  as  was 
natural  it  should,  principles  congenial  to  monarchy ;  among 
others,  it  established  trustees,  made  seven  a  quorum,  and 
authorized  a  majority  of  those  present  to  remove  any  of  its. 
members  which  they  might  consider  unfit  or  incapable,  and 
the  survivors  to  perpetuate  the  board  by  themselves^  electing 
others  to  supply  vacancies.  This  last  principle  is  hostile  to 
the  spirit  and  genius  of  a  free  government.  Sound  policy 
therefore  requires  that  the  mode  of  election  should  be 
changed,  and  that  trustees,  in  future,  should  be  elected  by 
some  other  body  of  men.         ***** 

"  The  college  was  founded  for  the  public  good,  not  for  the 
benefit  or  emolument  of  its  trustees ;  and  the  right  to  amend 
and  improve  acts  of  incorporation  of  this  nature  has  been 
exercised  by  all  governments,  both  monarchical  and  republi- 
can. Sir  Thomas  Gresham  established  a  fijnd  to  support 
lecturers  in  Gresham  College,  in  London,  upon  the  express 
condition  that  the  lecturers  should  be  unmarried  men,  and. 
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upon  their  being  married,  their  interest  in  the  fund  should 
.absolutely '  cease ;  but  the  British  Parliament,  in  the  year 
1768,  passed  a  law  removing  the  college  to  another  place, 
and  explicitly  enacted  that  if  the  lecturers  were  married,  or 
should  marry,  they  should  receive  their  fees  and  stipend  out 
of  the  fund,  any  restriction  or  limitation  in  the  will  of  the 
.said  Gresham  to  the  contrary  notwithstanding.  In  this 
country  a  number  of  the  states  have  passed  laws  that  made 
material  changes  in  the  charters  of  their  colleges.  And  in  this 
state  acts  of  incorporation  of  a  similar  nature  have  fre- 
quently been  amended  and  changed  by  the  legislature. 
*  *  *  *  In  the  charter  of  Dartmouth 
College  it  is  expressly  provided  that  the  president,  trustees, 
professors,  tutors  and  other  officers,  shall  take  the  oath  of 
allegiance  to  the  British  king;  but  if  the  laws  of  the  United 
States,  as  well  as  those  of  New  Hampshire,  abolished  by  im- 
plication that  part  of  the  charter,  much  more  might  they 
have  done  it  directly  and  by  express  words.  These  facts 
show  the  authority  of  the  legislature  to  interfere  upon  this 
subject;  and  I  trust  you  will  make  such  further  provisions  as 
will  render  this  important  institution  more  useful  to  man- 
kind." 

Governor  Plumer  communicated  this  message  to  Jefferson, 
who  replied  in  his  letter  of  July  21,  1816:  "It  is  replete 
with  sound  principles,  and  truly  republican.  Some  articles, 
too,  are  worthy  of  notice.  The  idea  that  institutions  estab- 
lished for  the  use  of  the  nation  cannot  be  touched  nor  modi- 
fied, even  to  make  them  answer  their  end,  because  of  rights 
gratuitously  supposed  in  those  employed  to  manage  them  in 
trust  for  the  public,  may  perhaps  be  a  salutary  provision 
against  the  abuses  of  a  monarch,  but  it  is  most  absurd  against 
the  nation  itself.  Yet  our  lawyers  and  priests  generally  incul- 
cate this  doctrine,  and  suppose  that  preceding  generations 
held  the  earth  more  freely  than  we  do ;  had  a  right  to  im- 
pose laws  on  us,  unalterable  by  ourselves ;  and  that  we,  in 
like  manner,  can  make  laws  and  impose  burdens  on  future 
^generations,  which  they  will  have  no  right  to  alter ;  in  fine, 
that  the  earth  belongs  to  the  dead,  and  not  to  the  living." 
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The  recommendations  of  the  governor  became  a  law;  the 
name  of  the  College  was  changed  to  University;  the  num- 
ber of  the  trustees  was  increased  to  twenty-one ;  a  board  of 
overseers  was  created,  to  be  appointed  by  the  governor  and 
council ;  the  president  and  professors  of  the  university  were 
required  to  take  an  oath  to  support  the  constitution  of  the 
United  States,  and  of  the  state  of  New  Hampshire  ;  and  the 
act  provided  that  "perfect  freedom  of  religious  opinion 
should  be  enjoyed  by  all  the  students  and  officers  of  the 
university."  The  committee  to  whom  the  message,  etc.,  re- 
lating to  this  subject  were  referred,  did  not  undertake  to 
decide  in  favor  of  either  party  to  the  controversy,  but  alleged 
that  the  troubles  arose  from  certain  defects  in  the  charter, 
and  that  they  would  recur  again  in  some  form,  unless  those 
defects  were  remedied. 

The  case  of  Prof.  Hale,  who  was  ousted  some  thirty  years 
after  on  account  of  his  Episcopalian  tendencies,  under  a 
charter  granted  by  an  Episcopalian  governor,  would  seem 
to  show  that  this  committee  had  a  prophetic  eye.  The  de- 
bates upon  the  historical  and  constitutional  questions  involved 
were  able.  The  minority  were  ably  led,  both  inside  and 
outside  the  legislature,  but  parliamentary  tactics  availed  them 
nothing.  Many  of  them  joined  in  a  written  protest  against 
the  passage  of  the  bill,  the  substance  of  which  has  already 
appeared  in  the  action  of  the  trustees.  On  August  28,  1816, 
a  majority  of  the  old  trustees  formally  refused  to  accept  the 
provisions  of  the  act. 

A  meeting  of  the  trustees  of  the  university,  under  the  act 
of  June  27,  1 8 16,  was  called,  but  through  the  illness  of  a 
single  member,  failed  for  want  of  a  quorum.  The  judges  of 
the  superior  court,  on  December  5,  18 16,  in  answer  to  the 
governor  and  council,  gave  their  opinion  that  the  executive 
department  had  no  authority  to  fill  the  vacancies  which  had 
occurred.  To  remedy  this,  the  legislature,  on  December  18, 
1816,  passed  an  additional  act  providing  for  filling  the  vacan- 
cies, the  calling  of  meetings  and  fixing  a  quorum ;  and  on 
December  26,  18 16,  passed  another  act  imposing  the  penalty 
of  J500  upon  any  person  who  should  assume  the  office  of 
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president,  etc.,  except  by  virtue  of  the  preceding  acts.  The 
governor  and  council  had  previously  put  the  following  ques- 
tion to  the  judges  of  the  superior  court  of  the  state : 
"  Whether  the  legislature  of  this  state  has  authority  to  amend 
the  charters  or  acts  of  incorporation  of  literary  corporations, 
by  increasing  the  number  of  trustees,  adding  boards  of  over- 
seers, and  prescribing  modes  of  visitation."  On  December 
5,  1816,  Ch.  J.  Richardson  and  Judge  Bell  refused  to  an- 
swer this  question,  upon  the  ground  "that  the  constitution  of 
this  state  did  not  contemplate  that  the  opinion  of  the  justices 
of  the  superior  court  should  be  required  upon  a  mere  ques- 
tion of  right  between  the  legislature  and  individuals ; "  and 
added  that  they  felt  it  to  be  their  duty  "  not  to  form  any 

opinion." 

Judge  Woodward  had  been  the  secretary  and  long  the 

treasurer  of  the  college.     There  was  no  whisper  against  him, 

but  he  was  the  fast  friend  of  Wheelock. 

On  August  27,  1 816,  the  trustees  removed  him  from  the 
office  of  secretary;  on  September  27,  1816,  he  was  removed 
from  the  office  of  treasurer.  The  university  was  duly  organ- 
ized under  the  acts,  on  February  4,  181 7.  Judge  Woodward 
was  reinstated,  and  Dr.  Wheelock  as  president  of  the  univer- 
sity ;  but  Professor  Allen,  the  son-in-law  of  Wheelock,  was 
made  acting  president  until  the  restoration  of  Wheelock's 
health.  On  April  4,  18 17,  Dr.  Wheelock  died,  having  be- 
stowed upon  the  university  by  his  last  will,  property  amount- 
ing to  forty  thousand  dollars.     This  summary  brings  us  to— 

/.  The  Legal  History  of  these  Causes, — ^The  old  trustees,  in 
their  memorial  to  the  legislature,  in  1804,  asserted  that  ^^they 
had  no  other  interest  than  the  members  of  the  legislature  them- 
selves ;"  and  in  another  to  the  same  body  declared  that  they 
were  "  mere  stake-holders  for  the  public."  Probably  for  this 
reason,  though  the  leading  trustees  had  ample  wealth,  while 
the  college  practically  had  none,  they  took  no  steps  by  spend- 
ing their  own  money  to  test  these  acts.  But  when  they  were 
in  session  in  1 8 16,  John  B.  Wheeler  of  Orford,  a  farmer  and 
country  merchant,  said  to  one  of  the  professors,  an  old  friend, 
**  If  the  trustees  intend  to  test  their  rights  by  a  suit  at  law,  and 


THE  DARTMOUTH  COLLEGE  CAUSES.  4/ 

should  want  means,  I  have  a  thousand  dollars  at  their  com- 
mand." The  offer  was  at  once  transmitted  to,  and  accepted 
by,  the  board.  Judge  Marsh  termed  it  "a  light  breaking 
upon  blank  darkness."  The  late  Professor  Adams  said,  "If  it 
had  not  been  for  this  unsolicited,  unsuspected,  unthought-of 
aid,  the  great  case  of  Dartmouth  College  would  not  have  been 
commenced."  Adams  was  the  one  to  whom  Thompson  wrote 
his  famous  letter  (already  referred  to)  relating  to  his  long  con- 
versation with  Webster,  dated  July  15,  1815.  Henceforth  the 
struggle  was  between  the  college  and  the  university,  or,  to  be 
exact,  between  the  old  trustees  and  the  state. 

An  agreed  statement  of  facts  in  the  first  case  was  drawn 
up  by  Judge  Farrar,  which  was  signed  by  the  counsel,  and 
afterwards  turned  into  a  special  verdict.  This  term  of  the 
superior  court  ended  May  24,  1817.  Before  its  close,  the 
cause  was  ably  argued  by  Smith  and  Mason  for  the  trustees, 
and  by  George  Sullivan,  the  attorney-general,  and  Ichabod 
Bartlett,  for  the  state.  The  cause  was  continued  to  the  Sep- 
tember term,  1817,  at  Exeter,  in  Rockingham  county,  for 
further  argument,  as  the  counsel  for  the  trustees  were  unpre- 
pared to  reply  as  fully  as  they  desired. 

The  intellectual  gifts  of  the  court  and  counsel  were  worthy 
of  the  greatness  of  the  cause.  As  but  two  of  them  had  a 
national  reputation,  a  brief  sketch  may  not  be  out  of  place. 
The  court  consisted  of  William  Merchant  Richardson,  Samuel 
Bell  and  Levi  Woodbury. 

Chief  Justice  Richardson  was  forty-four  years  old.  He 
was  a  graduate  of  Harvard,  a  member  of  Congress  from  Mas- 
sachusetts in  1812,  and  was  subsequently  re-elected,  but, 
being  averse  to  political  life,  resigned  and  removed  to  Ports- 
mouth, in  his  native  state,  in  18 14.  From  his  appointment 
in  18 16,  till  his  death  in  1838,  he  was  Chief  Justice  of  the 
highest  court.  Physically  he  was  as  imposing  as  he  was 
great  intellectually.  Like  Marshall's,  his  eyes  were  black, 
piercing  and  brilliant;  like  Marshall's,  his  hair  was  black 
as  a  raven's  wing;  and  like  Marshall,  he  had  refined  and 
simple  tastes ;  but  unlike  Marshall,  he  had  a  full,  high  and 
broad  forehead.     In  learning  and  industry  he  ranked  with 
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Chief  Justice  Parsons.  He  was  a  great  and  honest  judge. 
Some  judges  owe  much  of  their  eminence  to  their  sub- 
tlety in  judicial  fence — a  species  of  cuttle-fish  logic.  They 
succeed  by  darkening.  It  is  oftentimes  hard  to  answer, 
because  difficult  to  understand  them.  This  great  attribute, 
though  not  a  great  judicial  quality,  Richardson  lacked.  His 
reasoning  and  his  heart  alike  were  as  open  and  ingenuous  as 
the  light  of  day.  He  was  reverenced  by  the  people  of  the 
state  as  no  other  judge  ever  was. 

Judge  Bell  was  forty-seven  years  old.  His  was  a  family 
famous  for  their  talent.  He  was  the  father  of  the  late  Chief 
Justice  Bell ;  trustee  of  Dartmouth  college  (of  which  he  was 
a  graduate,)  from  1808  to  181 1 ;  judge  from  1816  to  1819; 
governor  from  18 19  to  1823,  and  United  States  senator  from 
1823  to  1835.  He  was  a  man  of  immense  erudition  and 
great  business  capacity;  a  thorough  lawyer,  and  possessed 
of  great  moral  courage. 

Judge  Woodbury  was  twenty-eight  years  old.  He  was  a 
graduate  of  Dartmouth;  was  judge  from  i8i7to  1819;  gov- 
ernor in  1823;  United  States  senator  from  1825  to  1831 ;  sec- 
retary of  the  navy  under  Jackson  from  1831  to  1834;  secre- 
tary of  the  treasury  from  1834  to  1841,  under  Jackson  and 
Van  Buren,  and  then  declined  the  office  of  chief  justice  of 
New  Hampshire.  He  was  again  senator  in  Congress  from 
1 84 1  to  1845,  when  he  was  appointed  by  President  Polk  one 
of  the  justices  of  the  Supreme  Court  of  the  United  States, 
which  office  he  held  until  his  death  in  1 85 1.  The  probabili- 
ties are  very  strong  that  he  would  have  been  president  in  the 
place  of  General  Pierce  had  his  life  been  spared.  Of  Judge 
Woodbury,  Webster  in  his  letter  to  Judge  Story  of  January 
4,  1824,  said,  speaking  of  two  appointments  that  might  be 
made  to  that  bench,  "  There  is  no  doubt  that  Judge  Wood- 
bury would  be  one,  and  he  is  as  sound  a  man  as  I  know  of." 
Richardson  was  a  Federalist ;  Bell  and  Wobdbury  were  both 
Anti-Federalists.  Mason,  a  competent  judge,  if  ever  any  man 
was,  said  of  these  judges,  that  "three  more  men  so  well 
qualified  as  the  present  judges,  and  who  would  accept  the 
office,  could  not  be  found  in  the  state."     Mason,  Smith  and 
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Webster  argued  the  cause  for  the  trustees,  and  Sullivan  and 
Bartlett  for  the  state.     These  were  all  members  of  the  Rock- 
ingham bar,  when  it  was  literally  "  an  arena  of  giants."     Of 
this  bar  Judge  Story  said  that  it  had  "  vast  law  learning  and 
prodigious  intellectual  power."    At  the  circuit  court  for  New 
Hampshire,  October,  1812,  Judge  Story  made  the  following 
orders :  "  Whereas,  the   court  have  a  full  knowledge  of  the 
learning,  integrity  and  ability   of  the  Honorable   Jeremiah 
Smith  and  the  Honorable  Jeremiah  Mason,  and  upon  the 
most  entire   confidence  therein,  and   being  willing   to   ex- 
press this  opinion  in  the  most  public  manner  as  well  as  a 
testimony    to  their  merits,  as  also  a  laudable  example  to 
the  junior  members  of  the  bar;  and  the  court  having  taken 
the  premises  into  their  mature  deliberation,  of  their  own 
mere   motion   and   pleasure,  have  ordered   and   do  hereby 
order,  that  the  honorable  degree  of  serjeant-at-law  be  and 
hereby  is  conferred  upon  them,  the  said  Jeremiah  Smith 
and  Jeremiah   Mason,  and  the  court  do  further  order  that 
they  be  respected  as  such  by  all  the  officers  of  this  court 
and  all  others  whom  the  same  may  concern,  and  that  this 
order  be  entered  among  the  records  of  the  court."     "The 
court,  on  mature  deliberation,  do  order  that  the  degree  of 
barrister-at-law  be  and  hereby  is  conferred  on  the  follow- 
ing gentlemen,  who  are  counsellors  of  this  court,  viz :  Oliver 
Peabody,  Daniel  Humphreys,  George  Sullivan,  and  Daniel 
Webster,  esquires;  in   testimony  of  the  entire  respect  the 
Court  entertain  for  their  learning,  integrity  and  abiUty;  and 
the  court  further  order  that  this  order  be  entered  among  the 
records  of  the  court."     At  the  time  of  the  argument,  Smith 
Was  fifty-eight  years  old ;  Mason,  fifty ;  Sullivan,  forty-three ; 
Webster,  thirty-five,  and  Bartlett,  thirty-one.     Mason  was 
from  Connecticut,  but  read   law  and  commenced  practice  in 
Vermont.     He  was  six  feet  and  seven  inches  in  height,  and 
proportionately  large  in  other  respects.     His  intellectual  ex- 
ceeded  his   physical  stature.      Webster,   with   a   thorough 
knowledge  of  the  man,  deliberately  wrote  down  that  as  a 
lawyer,  as  a  jurist,  no  man  in  the  Union  equalled  Mason,  • 
-and  but  one  approached  him ;  and  a  quarter  of  a  century 
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later  as  deliberately  reaffirmed  his  estimate.  Mason  had  two 
loves,  one  desire  and  one  passion.  He  loved  his  family,  re- 
signing his  position  as  United  States  senator  rather  than  be 
separated  from  them ;  and  next  to  his  family,  he  loved  the 
law  devotedly  He  desired  a  competence,  and  his  passion 
was  a  vitriolic  contempt.  The  gifts  and  graces  of  the  orator 
were  denied  to  this  great  man,  but  on  his  feet  in  the  court- 
room he  was  seemingly  an  inspired  Euclid. 

Smith  had  been  four  terms  in  Congress,  judge  of  the 
United  States  circuit  court,  chief  justice  of  the  superior  court 
for  seven  years ;  then  governor  of  the  state,  and  then  chief 
justice  of  the  supreme  court  for  three  years.  He  was  of 
Scotch-Irish  stock ;  possessed  of  great  and  accurate  learning, 
and  of  great  natural  abilities;  but,  like  Mason,  he  was  no 
orator. 

Of  Webster,  the  "  black  giant  of  the  East,"  it  is  only  neces- 
sary to  say  that  he  was  in  full  possession  of  his  great  powers. 

Sullivan  was  from  Irish  and  Revolutionary  stock — a  race 
of  soldiers,  orators  and  lawyers.  He  was  attorney-general, 
(as  his  father  was  before  him  and  his  son  after  him)  for 
twenty-one  years ;  a  classical  scholar,  well  read  in  the  law ; 
an  excellent  special  pleader;  swift  to  perceive,  prompt  to 
act,  and  full  of  resources.  He  relied  too  little  on  his  prepara- 
tion, and  too  much  upon  his  oratory,  his  power  of  illustration 
and  argument.  But  neither  the  court,  the  jury  nor  the  peo- 
ple ever  grew  weary  of  listening  to  his  silver  tones,  or  his 
arguments,  that  fell  like  music  on  the  ear. 

Bartlett  was  a  ^'little  giant,*'  four  years  younger  than  Web- 
ster, and  from  the  same  town.  He  served  three  terms  in 
Congress.  He  was  from  a  family  eminent  for  its  physicians, 
preachers  and  jurists.  He  was  indefatigable  in  preparation; 
eloquent  in  its  highest  sense ;  ready,  witty  and  a  popular 
idol.     He  was  often  pitted  against  Mason  and  other  giants. 

The  clergymen  of  the  "standing  order"  with  a  portion  of 

the  old  trustees  and  the  faculty,  swarmed  from  their  general 

association  into   the   Exeter  court-room.     The    argument, 

•  lasted  two  days,  Mason  speaking  two,  and  Smith  four  hours 

for  the  trustees.     Sullivan  and  Bartlett  occupied  three  hours. 
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the  next  day  in  reply.  Webster  occupied  less  than  two 
hours  in  closing  the  case  for  the  trustees.  None  of  these 
were  taken  down  in  short-hand,  but,  as  afterwards  written  out 
from  the  copious  minutes  and  notes  of  counsel  or  otherwise, 
and  in  some  instances  revised,  were,  except  Webster's,  re- 
ported by  Judge  Farrar.  They  occupy  about  one  hundred 
and  eighty  pages  in  Farrar's  report,  of  which  forty-three 
pages  were  assigned  to  Mason,  who  was  always  compara- 
tively brief;  fifty-six  pages  to  Smith,  thirty-four  pages  to 
Sullivan,  and  forty-six  pages  to  Bartlett. 

Probably  in  consequence  of  this  revision,  arguments  on 
one  side  were  sometimes  omitted,  while  the  replies  were 
given.  They  probably  show,  fairly  enough,  the  general  course 
of  the  argument.  No  summary  would  do  them  justice,  but  an 
outline  of  them  may  be  useful.  Mason's  points,  as  stated 
by  himself,  were  "That  these  acts  are  not  obligatory;  i.  be- 
cause they  are  not  within  the  general  scope  of  legislative 
power;  2.  Because  they  violate  certain  provisions  of  the 
constitution  of  this  state  restraining  the  legislative  power; 
3.  Because  they  violate  the  constitution  of  the  United 
States."  In  Farrar's  report  Mason  devotes  twenty-three 
pages  to  his  first  point,  eight  to  the  second  and  six  to  the 
third. 

I.  He  urged  that,  "the  only  division  of  corporations  ma- 
terial to  the  present  enquiry,  is  that  of  civil  and  eleemosy- 
nary;" that  the  trustees  constituted  an  eleemosynary  cor- 
poration ;  that  towns  "  were  civil  corporations  of  a  peculiar 
kind;"  that  the  legislature  cannot  "  rightfully  take  from  any 
such  corporation  its  property,  and  transfer  it  to  another;" 
that  "somewhat  similar  to  these  are  incorporated  cities.'* 
"  But  where  there  is  a  special  grant  of  peculiar  privileges, 
the  legislative  power  to  new  model  or  control  them,  if  ad- 
mitted at  all,  must  be  with  great  limitation.  The  legislature 
cannot  abolish  such  corporations,  or  do  anything  equivalent 
to  it.  As  far  as  the  privileges  are  peculiar,  and  such  as  can- 
not be  affected  by  a  general  law,  it  is  not  easy  to  see  on  what 
principles  they  can  be  essentially  changed  or  altered  by  a 
special  act  of  the  legislature ;"  that  the  college  "  is  clearly 
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an  eleemosynary  corporation,  and  of  consequence,  a  private 
corporation." 

He  conceded  that  "the  British  Parliament  can,  as  it  is  held, 
abolish  corporations.  So  it  can  pass  acts  of  attainder  and 
of  pains  and  penalties.  But  neither  can  be  done  by  virtue 
of  the  ordinary  and  legitimate  legislative  power,  which  be- 
longs to  our  legislature.  According  to  the  theory  of  the 
British  government,  the  Parliament  is  omnipotent.  *  A  cor- 
poration may  be  dissolved  by  act  of  Parliament,  which  is 
boundless  in  its  operations.* " 

"  Will  it  now  be  asserted  that  the  British  Parliament  or 
king,  or  both  united,  were  competent  to  abolish  or  new 
model  the  colonial  charters  ?  If  it  could  be  done  by  legis- 
lative power  alone,  they  might,  for  they  possessed  the  whole 
legislative  power  over  that  subject  matter."  "  The  Parlia- 
ment of  Great  Britain  had  no  rightful  power  whatever  over 
this  corporation.  The  legislature  of  this  state  succeeded  to 
all  the  power,  which  the  king,  who  granted  the  charter,  had, 
and  no  more. 

**  In  England  the  creating  of  corporations  appertains  to 
the  king,  and  he  has  all  the  legitimate  power  that  exists  for 
dissolving  them,  except  what  is  vested  in  the  judicial  courts." 

"  But  the  king  cannot  abolish  a  corporation,  or  give  it  a 
new  organization,  or  alter  any  of  its  powers  or  privileges, 
without  its  consent." 

"  As  successors  to  the  king  then,  the  legislature  have  no 
power  to  pass  the  acts  in  question,  and  it  may  be  safely  as- 
serted that  before  the  change  in  the  form  of  government,  the 
plaintiffs  could  not  have  been  rightfully  deprived  of  their 
property  or  privileges,  without  a  trial  in  due  course  of  law." 

"  It  is  of  no  consequence,  as  it  respects  the  right,  whether 
the  privileges  granted  to  the  plaintiffs  by  their  charter,  are 
valuable,  in  a  pecuniary  point  of  view,  or  otherwise."  He 
then  relies  upon  the  opinion  in  Calder  v.  Bull,  3  Dall.  383,. 
that  "  the  nature  and  ends  of  legislative  power  will  limit  the 
exercise  of  it." 

2.  That  these  acts  were  prohibited  by  article  1$,  the/^r 
legem  term  clause,  article  23,  which   prohibits  the  passage  of 
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"  retrospective  laws,"  and  article  37,  of  the  Bill  of  Rights  of 
New  Hampshire,  which  declares  that  the  three  essential 
powers  of  government  "ought  to  be  kept  separate." 

3.  That  the  grant  was  "  a  contract "  under  the  clause  in 
the  Federal  constitution,  "and  not  a  law."  That  "  there  can 
be  no  doubt  that  there  were  competent  parties  to  the  con- 
tract ;  the  king  of  one  side,  and  the  trustees  named  in  the 
charter,  of  the  other." 

Judge  Smith  urged  that  the  change  of  name  was  a  viola- 
tion of  "  chartered  rights."  He  enforced  the  same  views  as 
Mason  and  commented  at  length  upon  Phillips  v.  Bury,  and 
other  cases  relied  upon  in  the  opinion  of  Judge  Story.  He 
said,  "  It  is  the  endowment  which  confers  the  right  of  visita- 
tion," and  adds,  "Let  us  now  examine  the  constitution  of 
Dartmouth  College.  Its  original  funds  arose  altogether  from 
the  donations  of  individuals,  principally  obtained  through  the 
agency  of  Dr.  Wheelock.  In  no  sense  and  in  no  way  can  it 
be  said  that  they  originated  with  the  king  or  the  public. 
Not  a  cent  of  money  or  an  acre  of  land  was  given  by  the 
province  or  any  public  body  till  after  the  college  went  into 
operation."  *  ♦  *  "Though  the  state  have  given  lands 
they  were  not  the  real  founders.  They  were  not  the  first 
benefactors,  who  and  who  only,  are  considered  as  founders." 

"  Do  the  defendants*  counsel  contend  that  if  a  town  should 
acquire  by  gift,  or  otherwise,  a  fund  for  the  support  of  a 
school  for  the  inhabitants  of  such  town,  that  the  legislature 
could  constitutionally  annex  another  town,  giving  to  all  the 
inhabitants  of  the  new  corporation  equal  right  to  participate 
in  this  fund  p"  *  *  *  « But  still  Parliament  may  pass 
many  acts,  which  our  legislature  are  prohibited  from  pass- 
ing."    *     *     * 

"  It  is  the  exercise  of  the  same  authority  that  Parliament 
can  dissolve  all  corporations." 

"  Here  seems  everything  requisite  to  form  a  compact.  The 
king  is  one  party ;  the  donors  in  the  first  instance,  and  then 
the  trustees,  as  their  acknowledged  substitides  or  representatives 
are  the  other  party."  *  *  *  *  "  It  is  too  late  for  the 
king  to  quarrel  with  the  terms  ;  he  never  did."     "The  truth 
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is,  the  trustees,  as  a  body  politic,  are  the  legal  and  equitable 
owners  of  the  property  and  of  the  franchises  conferred  by 
the  charter." 

Sullivan,  for  the  state,  urged  that  this  was  a  public  corpora- 
tion ;  that  the  test,  as  to  whether  it  was  public  or  private, 
was  not  whether  it  was  endowed  by  the  bounty  of  the  gov- 
ernment, or  that  of  an  individual,  but,  as  was  said  by  Lord 
Hardwicke,  "  the  extensiveness  of  the  objects  to  be  bene- 
fitted ;"  that  the  charter  answered  the  "questions,"  For  whose 
benefit  was  this  corporation  erected  ? — for  the  benefit  of  the 
persons  composing  it,  or  that  of  the  public?"  by  setting 
forth  that  it  "WdiS '*  for  t/te  benefit  of  said  province ;''  that  "it 
appears  from  the  charter,  that-  the  corporation  of  Dartmouth 
College  was  established  for  the  express,  the  avowed  purpose, 
of  promoting  the  welfare  of  a  whole  province.  It  was  an  in- 
strument formed  to  attain  objects  in  which  no  individual  had 
a  particular  interest,  but  in  which  the  community  had  a  deep 
one.  It  was  vested  with  power  to  hold  property,  in  trust,  for 
the  public,  but  it  could  hold  none  for  the  use  of  the  corpo- 
rators. It  was  clothed  with  various  powers,  capacities  and 
franchises,  all  of  which  were  to  be  exercised  for  the  benefit 
of  the  public,  but  not  one  of  them  for  the  advantage  of  its  own 
members,  or  of  any  individuals  whatever.  In  short  it  was 
created — it  existed  only  for  public  purposes."  *  *  * 
"  If  this  corporation  was  a  private  one,  I  shall  contend  that 
the  legislature  had  a  right  to  alter  its  charter,  so  far  as  the 
public  good  required."     *     *     * 

"  Suppose  the  lands  of  a  private  corporation  are  wanted 
for  a  fortification  or  an  arsenal;  may  they  not  be  taken? 
Suppose  they  are  wanted  for  a  highway  or  for  any  important 
public  purpose ;  may  they  not  be  taken  ?  ♦  *  *  Does  the 
law  regard  the  property  of  corporations  with  more  vigilance 
than  that  of  individuals  ?  Are  the  rights  of  the  former  more 
sacred  than  those  of  the  latter  ?" 

"It  is  alleged  that  these  acts  violate  the  constitu- 
tion of  the  United  States.  Where  a  charter  of  incorpo- 
ration is  granted,  there  is  always,  it  is  said,  an  implied  con- 
tract on  the  part  of  the  government,  that  the  charter  shall 
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not  be  altered  without  the  consent  of  the  corporation."     *     * 

"  If  a  charter  of  incorporation  be  a  contract,  it  certainly  is 
not  such  a  contract  as  comes  within  the  meaning  and  spirit  of 
that  article  in  the  constitution.  *  ♦  *  The  supreme 
court  in  Massachusetts  have  said  this  was  the  design  of  the 
provision :  *  The  article  respecting  the  obligation  of  contracts, 
as  we  all  know,  was  provided  against  paper  money  installment 
laws/  etc.  *  *  *  It  is  remarked  by  Judge  Johnson,  in 
the  case  of  Fletcher  v.  Peck,  that  the  state  legislatures  pass 
laws  impairing  the  obligation  of  contracts,  yet  that  these  laws 
appear  to  be  within  the  most  correct  limits  of  legislative 
powers,  and  certainly  could  not  have  been  intended  to  be  af- 
fected by  this  constitutional  provision.'* 

"  It  has  been  asserted  that  Dr.  Wheelock  was  the  founder, 
but  the  assertion  is  supported  by  no  evidence.     *     *     * 
The  charter,  probably  in  consequence  of  these  exertions, 
calls  him  the  founder.     But  this  does  not  make  him  so." 

"  The  first  gift  of  the  revenues  is  the  foundation,  and  he 
who  gives  them  is  in  law  the  founder.  Many  individuals  made 
donations ;  but  who  made  the  first  ?  It  does  not  appear.  I 
am  instructed  to  say  that  Dr.  Wheelock  made  very  liberal 
donations  to  Moor's  Charity  School,  an  institution  in  the 
neighborhood  of  the  college,  though  entirely  distinct  from  it, 
but  that  he  made  none  to  the  college  itself.  *  *  *  In  no 
part  of  the  charter  is  it  mentioned  that  he  made  any  donation 
to  the  college.  If  he  did,- there  is  no  evidence  of  the  fact. 
It  does  not  appear,  then,  that  he  was  the  founder,  or  that  he 
had  power  to  transfer  the  right  of  visitation  to  the  trustees." 

"  If  Dr.  Wheelock  is  the  founder  and  visitor  of  the  college, 
he  did  not  transfer  to  the  trustees  the  right  of  visitation. 
There  are  no  words  in  the  charter  making  them  visitors."  *  * 

"  The  trustees  allege  that  the  General  Court  attempted  to 
compel  them  to  act  under  an  amended  charter,  and  that  they 
had  no  power  to  do  it.  Many  cases  have  been  cited  on  this 
point,  but  they  only  show  that  the  king  cannot  compel  cor- 
porations to  accept  or  act  under  amended  charters,  not  that 
parliament  cannot  compel  them.  The  authority  of  Parlia- 
ment, as  everyone  knows,  is  much  more  extensive  than  that 
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of  the  king.  The  king  cannot  grant  to  a  corporation  exclu- 
sive privileges ;  Parliament  may.  The  king  cannot  dissolve  a 
corporation ;  Parliament  possesses  the  power.  Corporations 
in  this  state  have  frequently  been  compelled  to  act  under 
amended  charters." 

"  Suppose  the  trustees  had  been  guilty  of  great  abuse  of 
their  trust,  an  information  had  been  filed  on  it,  and  their  char- 
ter had  been  declared  forfeited.  What  would  have  been  the 
consequences  ?  Would  the  trustees  have  lost  anything?  Not 
a  cent.  The  public,  and  not  the  trustees,  would  have  been 
the  sufferers." 

"In  the  first  place,  we  are  told  that  the  corporation  is 
placed  beyond  the  control  of  the  legislature.  They  have  no 
authority  to  amend  its  charter ;  to  touch  its  property ;  to  take 
from  it  a  single  right  or  privilege ;  or  to  limit  the  exercise  of 
any  one  of  its  powers.  In  the  next  place,  we  are  told  that 
the  trustees  are  visitors  of  the  college  and  of  the  application 
of  its  funds.  This  places  them  beyond  the  control  of  every 
court  of  law,  let  them  do  what  they  will  with  the  property 
given  to  the  institution.  '  The  sentence  of  a  visitor,  on  sub- 
jects within  his  jurisdiction,  is  final  and  conclusive,  and  the 
king's  courts  cannot  in  any  form  of  proceeding  review  the 
sentence.*     2  Kyd  on  Corp." 

"  It  is  within  the  jurisdiction  of  a  visitor,  it  is  his  duty,  to 
see  that  the  funds  given  to  the  institution  of  which  he  is  a 
visitor,  are  properly  applied ;  and  when  he  decides,  his  sen- 
tence is  conclusive  on  all  courts.  Suppose  the  trustees 
should  appropriate  the  funds  of  the  college  to  their  own  use. 
If  they  are  visitors  as  to  the  application  of  the  funds,  as  is 
contended,  no  court  of  law  can  make  them  accountable.  A 
visitor  is  himself  subject  to  no  visitation,  to  no  control.  Where 
is  the  man,  though  possessed  of  the  most  charitable  and 
benevolent  feelings,  that  would  give  to  a  corporation  raised 
so  far  above  all  responsibility  ?  Such  a  corporation  is  a 
monster,  that  would  devour  all  charities  !  The  very  sight  of 
such  a  monster,  placed  beyond  all  legislative,  all  judicial  con- 
trol, like  the  terrific  head  of  Medusa,  would  convert  even 
Charity  herself  into  stone!     *     *     *     That  a  corporation,. 
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created  for  the  sole  purpose  of  promoting  the  public  interest, 
may  be  altered  in  such  a  manner  as  the  public  interest  re- 
quires, is  a  principle  as  obvious  to  common  sense  as  any  that 
can  be  imagined." 

Bartlett  states  the  position  of  Mason  and  Smith  to  be : 

1.  "  That  the  legislative  acts  in  question  are  contrary  to  the 
principles  of  natural  justice. 

2.  "  That  corporations  of  this  nature  are  independent  of 
legislative  control. 

3.  "That  the  provisions  of  these  acts  violate  the  constitu- 
tions of  New  Hampshire  and  the  United  States." 

He  then  argues  that  the  first  point  is  too  indefinite  ;  that 
no  court  is  warranted  in  setting  aside  any  law  because  the 
judges  may  think  it  is  contrary  to  natural  justice ;  that  the 
provision  abolishing  the  oath  of  allegiance  to  the  king,  or 
the  section  guaranteeing  freedom  of  religious  opinion,  is  not 
in  violation  of  natural  justice  ;  that  all  the  authorities  show, 
that  changing  the  name,  changes  none  of  the  rights,  duties, 
powers  or  privileges  of  the  corporation ;  that  the  state  had 
not  confiscated  corporate  property,  but  renovated  the  cor- 
poration, and  added  new  members,  according  to  the  decision 
in  King  v.  Pasmore,  3  Term,  241-244  ;  that  Ashhurst,  J.,  was 
right  when  he  said  in  that  case,  "  As  to  there  being  a  dissent 
of  a  majority  of  the  old  members,  I  lay  no  stress  upon  it." 

^^  ^^  ^^  ^^  T"  ^^ 

"  Here  the  members  of  the  old  body  have  no  injury  or  in- 
justice to  complain  of,  for  they  are  all  included  in  the  new 
charter  of  incorporation,  and  if  any  of  them  do  not  become 
members  of  the  new  incorporation,  but  refuse  to  accept  it, 
it  is  their  own  fault ;"  that  Philips  v.  Bury,  4  Mod.  Rep. 
117,  showed  that  the  universities  in  England  and  institutions 
of  a  similar  nature  in  this  country,  were  public  corporations ; 
that  the  English  doctrine,  that  corporations  could  be  dis- 
solved by  act  of  Parliament  *'  had  been  long  exercised  in 
practice,"  in  Great  Britain  and  the  colonies,  citing  the  Land 
Bank  and  South  Sea  schemes ;  the  statute  declaring  all  cor- 
porations and  licenses  granted  by  Henry  VI  void ;  the 
abolition  of  monopolies  by  Parliament ;  the  frequent  changes- 


38  THE   DARTMOUTH   COLLEGE   CAUSES. 

in  the  admission  fee  of  trading  companies,  in  the  number  of 
their  members,  and  their  qualifications ;  the  radical  changes 
in  the  act  of  5  George  III  in  the  African  corporation, 
created  by  the  act  of  23  George  II ;  the  case  of  Manchester 
College,  in  which  Parliament  by  act  of  2  George  II,  an- 
nulled the  powers  of  a  special  visitor  and  vested  them  in  the 
•crown ;  the  abrogation  of  the  oaths  of  allegiance  and  su- 
premacy, by  the  act  of  i  W.  &  M.,  which  provided  for  va- 
cating the  office  of  head  patron  in  St.  John's  College,  if  the 
incumbents  refused  to  take  the  new  oath. 

He  also  referred  to  the  act  passed  by  Connecticut  in  1723, 
•enlarging  the  number  of  trustees  of  Yale  College,  fixing  a 
quorum,  creating  new  officers,  and  establishing  other  regu- 
lations without  the  consent  of  the  corporation ;  to  the  act  of 
Massachusetts  in  1673,  adding  to  the  members  of  the  cor- 
poration of  Harvard  College,  against  the  will  of  the  corpora- 
tion ;  and  to  the  repeal  of  the  provision  in  the  charter  of 
Trinity  church,  in  regard  to  "  induction "  by  the  state  of 
New  York,  by  the  act  of  1784. 

He  concluded  this  branch  of  his  argument  with  offering 
"to  abandon  the  defence,  when  one  unequivocal  authority 
shall  be  produced  by  the  plaintiffs  to  show  that  the  exercise 
of  such  power  was  ever  judged  illegal."     *     *     ♦ 

"  But  the  plaintiffs  have  insisted  that  '  it  is  a  private  eleemo- 
synary corporation  *  and  that  statement  is  attempted  to  be 
supported  in  the  first  place  by  confounding  this  institution 
with  Moor's  Indian  Charity  School,  which  Dr.  E.  Wheelock 
•claimed  as  his,  and  over  which  no  other  jurisdiction  has  been 
exercised,  but.  at  his  request.  Now,  no  fact  on  record  is 
more  clearly  stated,  than  that  this  institution  and  Moor's  In- 
dian Charity  School  were  entirely  distinct  and  independent 
of  each  other  in  their  origin  and  establishment ;  were  ever 
governed  separately,  without  the  least  connection,  until  the 
school  soHcited  the  interference  of  the  legislature  and  college. 
Their  funds  and  property  are  now  distinct  and  separate.  For 
proof  of  this  we  need  no  more  time  than  is  necessary  to  read 
the  record  of  a  vote  passed  by  the  plaintiffs,  May  7,  1789,  as 
follows  :    *  Representations  having  been  made  to  this  board, 
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that  apprehensions  have  arisen  in  the  minds  of  some  persons,, 
that  moneys  collected  in  Great  Britain  by  the  Rev.  Messrs. 
Whitaker  and  Occom,  for  the  use  of  Moor's  Charity  School,, 
under  the  direction  of  Rev.  Dr.  Wheelock,  have  been  applied 
by  this  board  to  the  use  and  benefit  of  Dartmouth  College  ; — 
Resolved^  that  this  board  have  never  had  any  control  or  direc- 
tion of  said  moneys,  nor  have  they  to  their  knowledge,  at  any 
time  received  or  applied  any  sum  or  sums  thereof  to  the  use 
and  benefit  of  said  college,'  etc.  A  letter  of  instruction 
to  Dr.  Wheelock  from  the  honorable  board  of  trustees  of  that 
school  in  England,  April  25,  1771,  states  that  'the  corpora- 
tion of  Dartmouth  College  in  its  nature  and  designs  differs 
from  the  establishment  of  their  school,'  and  forbids  Dr. 
Wheelock  from  subjecting  the  school  or  its  funds  to  the  dis- 
position of  that  institution." 

He  then  replied  at  length  to  the  argument  that  the  acts  in 
question  were  prohibited  by  the  state  constitution,  urging 
that  the  provisions  referred  to  were  but  a  re-enactment  of 
the  great  charter,  which  had  not  been  invaded  in  the  cases 
cited. 

"  But  at  last  it  is  insisted  that  these  are  *  laws  impairing  the 
obligation  of  contracts^  Finding  that  the  straws  they  have 
seized  upon  in  the  struggle  cannot  support  their  sinking 
claim,  with  the  eagerness  of  desperation,  they  grasp  at  this 
shadow  of  a  pretence.  If  any  interpretation  of  that  clause 
can  be  made  applicable  to  the  present  case,  all  the  benefits 
surely  should  be  awarded  to  the  plaintiffs'  counsel  as  the  first 
discoverers.  Most  unquestionably  by  the  survivors  of  the  con- 
vention who  framed  that  instrument,  such  an  idea  would  now 
be  deemed  original." 

"  In  a  case  much  stronger  than  the  present,  it  was  con- 
sidered by  the  counsel  as  well  as  the  court  (Brown  v.  Bank, 
8  Mass.  448)  that  *  the  notion  of  a  contract  between  the  gov- 
ernment and  corporation  was  too  fanciful  to  need  any  ob- 
servation.' *  ♦  *  That  scholastic  subtlety  and  in- 
genuity by  which  the  plaintiffs  would  raise  a  contract  in  this 
transaction,  would  prove  quite  too  much  for  their  purpose,, 
for  in  some  sense  even  government  itself  is  a  contract,  and 
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by  the  same  reasoning  every  act  and  every  law  must  be  con- 
sidered in  the  nature  of  a  contract^  until  the  legislature  would 
find  themselves  in  such  a  labyrinth  of  contracts,  with  the 
United  States  constitution  over  their  heads,  that  riot  a  sub- 
ject would  be  left  within  their  jurisdiction.'*     *     *     * 

"  The  plaintiffs,  however,  say,  an  express  contract  exists 
here ;  that  they,  and  they  alone,  shall  be  trustees  of  this  in- 
stitution. *  *  *  By  a  reference  to  the  charter  it  will  ap- 
pear that  the  corporation  was  created  independent  of  the  trus- 
tees ;  and  that  they  were  afterwards  appointed  in  a  different 
clause  of  the  charter.     *     *     * 

"  The  provision  in  the  charter  with  regard  to  the  number, 
was  intended  as  a  regulation  to  limit  the  board  in  their  ap- 
pointments, and  not  with  a  view  to  control  the  legislature. 
*  *  *  Who  are  the  parties  to  all  these  contracts  ?  Can 
there  be  any  other,  either  express  or  implied,  than  the  founder, 
\hQ  pozuer  creating  t\iQ  corporation  and  those  for  whose  benefit  it  is 
established  ?  As  a  public  institution,  we  believe  the  crown  has 
been  shown  to  be  \h^  founder.  Or  even  as  an  eleemosynary 
corporation,  that  the  rights  of  foundation  rest  in  the  crown, 
from  the  public  endowments.  The  crown  also  was  the  pozver 
that  created  it.  The  state,  since  the  Revolution,  succeeds  to 
the  rights  of  the  crown.     Terrett  v.  Taylor,  9  Cranch,  50." 

The  counsel  all  agreed  that  if  proceedings  could  be  suc- 
cessfully instituted  in  the  name  of  the  state  for  a  forfeiture, 
the  college  funds  would  go  back  to  the  donors  or  their  heirs, 
and  that  no  court  of  chancery  existed  to  correct  abuses,  un- 
less the  legislature  had  such  powers,  which  the  counsel  for 
the  plaintiffs  denied. 

More  than  three  hundred  references  were  made  by  the  va- 
rious counsel  to  decided  cases,  statutes  and  standard  works 
of  authority. 

Webster  was  not  always  equally  great  and  impressive. 
Sometimes  he  was  comparatively  dry,  heavy  and  uninterest- 
ing. A  great  subject  and  a  great  occasion  would  always 
bring  out  his  cold,  unimpassioned  logic.  But  when  hard 
pressed  or  weighted  down  with  responsibilities,  as  he  was  in 
this  case,  he  apparently  became  charged  with  volcanic  fire. 
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His  argument  at  Exeter  was  never  reported,  but  tradition,  pub- 
lic prints  and  old  letters,  point  to  but  one  conclusion.     If  not 
the  g^reatest,  it  was  one  of  the  most  brilliant  efforts  of  his  life, 
and  p>rodiiced  a  most  extraordinary  effect.     He  closed  with 
fte  '*  Caesar  in  the  senate  house"  peroration,  which  was  so 
mucin   admired  by  Professor  Goodrich  and  others,  when  he 
recited  it  at  Washington  (i  Life  of  Webster,  170),  and  the 
court  adjourned  in  tears. 

Xhe  counsel  for  the  state  were  overmatched,  but  they  were 
^ole    men,  and,  in  comparison  with  what  in  other  hands  after- 
^'S-rds  befel  their  cause  in  Washington,  handled  it  with  con- 
summate skill.     The  counsel  for  the  trustees  differed  in  their 
^ie\\r^^  as  will  hereafter  appear,  upon  a  single  point,  which 
^^as      xinderstood  by  the  opposing  counsel  and  the  court  to 
*^3.\r^     been  waived  or  abandoned.     Upon  the  other  points, 
*ne3^    were  a  unit  in  argument,  whatever  their  private  convic- 
tiorx^  might  have  been.     Their  strategic  plan  was  to  carry  the 
s^t^   court  with  them  if  possible,  and,  failing  in  that,  to  break 


^    ^OTCG  of  an  adverse  decision  by  dividing  the  court.     To 

^^^^mplish  this,  they  put  forth  all  their  powers,  but  failed. 

^^    judges  continued  the  cause  for  advisement  till  the  No- 

y'^Vjcr  term,  at  Plymouth,  1817.     On  November  6,  1817,  the 

^^  C  justice  read  the  unanimous  opinion  of  the  court,  adverse 

^^rie  trustees,  which  occupies  nearly  30  pages  in  Farrar's 

/^^^rt.     Its  pith  is  stated  in  the  head-notes  in  I  N.  H.  ill, 

^^h  were  undoubtedly  prepared  by  the  chief  justice  : 

^  -  "  The  corporation  of  Dartmouth  College  is  a  public  cor- 

^"^^ation." 

^ ,  "  An  act  of  the  legislature  adding  new  members  to  such 
Corporation,  without  the  consent  of  the  old  corporation,  is 
^^t  repugnant  to  the  constitution  of  this  state." 

3.  *'  The  charter  of  the  king,  creating  the  corporation  of 
^artvtoiith  College  is  not  a  contract  within  the  meaning  of  that 
clause  in  the  constitution  of  the  United  States ^  which  prohib- 
its states  from  passing  laws  impairing  the  obligation  of  con- 
tracts." 

The  court  say,  "  This  cause  has  been  argued  on  both  sides 
with  uncommon  learning  and  ability,  and  we  have  witnessed 
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with  pleasure  and  with  pride  a  display  of  talents  and  eloquence 
upon  this  occasion  in  the  highest  degree  honorable  to  the 
profession  of  the  law  in  this  state.  If  the  counsel  of  the 
plaintiffs  have  failed  to  convince  us  that  the  action  can  be 
maintained,  it  has  not  been  owing  to  any  want  of  diligence 
in  research,  or  ingenuity  in  reasoning,  but  to  a  want  of  solid 
and  substantial  grounds  on  which  to  rest  their  arguments/' 

The  court  define  at  length  the  characteristics  of  private  and 
public  corporations.  They  do  not  assume,  as  has  so  often 
erroneously  been  said,  but  decide  that  this,  was  a  public  cor- 
poration, and  give  the  reasons  therefor.  They  say:  "  Public 
corporations  are  those  which  are  created  for  public  purposes,, 
and  whose  property  is  devoted  to  the  objects  for  which  they 
are  created.  The  corporators  have  no  private  beneficial  in- 
terest, either  in  their  franchises  or  their  property.  The  only 
private  right  which  individuals  can  have  in  them,  is  the  right 
of  being  and  acting  as  members."         ♦         ♦         * 

"  A  corporation,  all  of  whose  franchises  are  exercised  for 
public  purposes,  is  a  public  corporation.  *  *  * 
Because  in  both  cases  all  the  property  and  franchises  of  the 
corporations  would  in  fact  be  public  property.  A  gift  to  a 
corporation  created  for  public  purposes  is  in  reality  a  gift  to 
the  public.  *  *  *         Whether  an  incorporated 

college,  founded  and  endowed  by  an  individual,  who  had  re- 
served to  himself  a  control  over  its  affairs  as  a  private  visi- 
tor, must  be  viewed  as  a  public  or  as  a  private  corporation, 
it  is  not  necessary  now  to  decide,  because  it  does  not  appear 
that  Dartmouth  College  was  subject  to  any  private  visitation 
whatever." 

After  quoting  at  length  from  the  charter,  the  court  say : 
"  Such  are  the  objects  and  such  the  nature  of  this  corpora- 
tion, appearing  upon  the  face  of  the  charter.  It  was  created 
for  the  purpose  of  holding  and  managing  property  for  the 
use  of  the  college^  and  the  college  was  founded  for  the  purpose 
of  spreading  the  knowledge  of  the  Great  Redeemer  among 
the  savages  and  of  furnishing  the  best  means  of  education  to 
the  province  of  New  Hampshire.  These  great  purposes  are 
surely,  if  anything  can  be,  matters  of  public  concern.     Wha 
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has  any  private  interest  either  in  the  objects  or  property  of 
this  institution  I  The  trustees  themselves  have  no  greater 
interest  in  the  spreading  of  christian  knowledge  among  the 
Indians,  and  in  providing  the  best  means  of  education,  than 
any  other  individuals  in  the  community.  Nor  have  they  any 
private  interest  in  the  property  of  this  institution,  nothing 
that  can  be  sold  or  transferred,  that  can  descend  to  their 
heirs,  or  can  be  assets  in  the  hands  of  their  administrators. 
If  all  the  property  of  the  institution  were  destroyed,  the  loss 
would  be  exclusively  public,  and  no  private  loss  to  them.  So 
entirely  free  are  they  from  any  private  interest  in  this  re- 
spect, that  they  are  competent  witnesses  in  causes  uJiere  the 
corporation  is  a  party,  and  the  property  of  the  corporation  in 
contest.         *  *         *  They,  [the  trustees,]  have  no 

private  right  in  the  institution,  except  the  right  of  office,  the 
right  of  being  trustees,  and  of  acting  as  such.  It  therefore 
seems  to  us  that  if  such  a  corporation  is  not  to  be  considered 
as  a  public  corporation,  it  would  be  difficult  to  find  one  that 
could   be  so   considered.         *  *         *  ^U  private 

rights  in  this  institution  must  belong  either  to  those  who 
founded,  or  whose  bounty  has  endowed  it ;  to  the  officers  and 
students  of  the  college,  or  to  the  trustees.  As  to  those  who 
founded  or  who  have  endowed  it,  no  person  of  this  descrip- 
tion who  claims  any  private  right  has  been  pointed  out  or  is 
known  to  us." 

"  It  is  not  understood  that  any  person  claims  to  be  visitor 
to  this  college.  An  absolute  donation  of  land  or  money  to 
an  institution  of  this  kind  creates  no  private  rights  in  it.  Be- 
sides, if  the  private  rights  of  founders  or  donors  have  been 
infringed  by  these  acts,  it  is  their  business  to  vindicate  their 
own  rights.  It  is  no  concern  of  these  plaintiffs.  When 
founders  and  donors  complain,  it  will  be  our  duty  to  hear  and 
decide;  but  we  cannot  adjudicate  upon  their  rights  till  they 
come  judicially  before  us.**         ***** 

"But  it  is  said  that  the  charter  of  1769  is  a  contract,  the 
validity  of  which  is  impaired  by  these  acts  in  violation  of  that 
clause  in  the  tenth  section  of  the  first  article  of  the  constitu- 
tion of  the  United  States,  which  declares  that  *  no  state  shall 

4 
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pass  any  law  impairing  the  obligation  of  contracts.'  It  has 
probably  never  yet  been  decided  that  a  charter  of  this  kind 
is  a  contract,  within  the  meaning  of  the  constitution  of  the 
United  States.  None  of  the  cases  cited  were  like  the  pres- 
ent. *  *  *  This  clause  in  the  constitution 
of  the  United  States  was  obviously  intended  to  protect 
private  rights  of  property,  and  embracing  all  contracts  relat- 
ing to  private  property,  whether  executed  or  executory^ 
and  whether  between  individuals,  between  states,  or  between 
states  and  individuals.  The  word  contracts  must,  however, 
be  taken  in  its  common  and  ordinary  acceptation  as  an 
actual  agreement  between  parties,  by  which  something  is 
granted  or  stipulated,  immediately  for  the  benefit  of  the  ac- 
tual parties.  But  this  clause  was  not  intended  to  limit  the 
power  of  the  states,  in  relation  to  their  own  public  officers 
and  servants,  or  to  their  own  civil  institutions,  and  must  not 
be  construed  to  embrace  contracts,  which  are,  in  their  nature, 
mere  matters  of  civil  institution;  nor  grants  of  power  and 
authority,  by  a  state  to  individuals,  to  be  exercised  for  pur- 
poses merely  public.  Thus  marriage  is  a  contract;  but  be- 
ing a  mere  matter  of  civil  institution,  is  not  within  the  mean- 
ing of  this  clause.  A  law,  therefore,  authorizing  divorces, 
though  it  impairs  the  validity  of  marriage  contracts,  is  not  a 
violation  of  the  constitution  of  the  United  States."  *  * 
"The  distinction  we  have  here  endeavored  to  lay- 
down,  between  the  contracts  which  are,  and  which  are 
not  intended  by  that  instrument,  seems  to  us  to  be  clear  and 
obvious.  If  the  charter  of  a  public  institution,  like  that  of 
Dartmouth  College,  is  to  be  construed  as  a  contract,  within 
the  intent  of  the  constitution  of  the  United  States,  it  will,  in 
our  opinion,  be  difficult  to  say  what  powers,  in  relation  to 
their  public  institutions,  if  any,  are  left  to  the  states.  It  is  a 
construction,  in  our  view,  repugnant  to  the  very  principles 
of  all  government,  because  it  places  all  the  public  institu- 
tions of  all  the  states  beyond  legislative  control.  For  it  is 
clear  that  Congress  possesses  no  powers  on  the  subject.  We 
are,  therefore,  clearly  of  opinion  that  the  charter  of  Dart- 
mouth College  is  not  a  contract  within  the  meaning  of 
this  clause  in  the  constitution  of  the  United  States." 
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**  But  admitting  that  charter  to  have  been  such  a  contract, 

^hat  was  the  contract  ?     Can  it  be  construed  to  be  a  con- 

^ct  on  the  part  of  the  king  with  the  corporators,  whom  he 

Appointed,  and  their  successors,  that  they  should  forever  have 

Control  of  the  affairs  of  this  institution,  and  be  forever  free 

from  all  legislative  interference,  and  that  their  number  should 

never  be   augmented  or   diminished,  however   strongly  the 

public  interest  might  require  it?     Such  a  contract  in  relation 

^^  a  public  institution  would,  as  we  conceive,  be  absurd  and 

repugnant  to  the  principles  of  all  government.     The  king 

fed  no  power  to  make  such  a  contract,  and  thus  bind  the 

Sovereign   authority  on   a   subject  of  mere  public  concern. 

^^^  cioes  our  legislature  possess  the  power  to  make  such  a 

conti-sct."         *         *         * 

-^^  distinction  is  to  be  taken  between  particular  grants, 
^  ^ixe  legislature,  of  property  or  privileges,  to  individuals 
^^  tt^eir  own  benefit,  and  grants  of  power  and  authority  to 
^  ^  ^><ercised  for  public  purposes.  The  former  is,  in  its  na- 
"'^^^  special  legislation  in  relation  to  private  rights;  the  lat- 
er.   ^  _  general  legislation  in  relation  to  the  common  inter- 


^^^     of  all.     Chief  Justice  Marshall,  in  the  case  of  Fletcher  v. 
^^*^j  6  Cranch,   13S,  adverts  to  this  distinction,  where  he 
^^^  :  'The  correctness  of  this  principle,  that  one  legislature 
^^^>^ot  abridge  the  powers  of  a  succeeding  legislature  so  far 
^^spects  general  legislation,  can   never  be  controverted. 
^^  if  an  act  be  done  under  a  law,  a  succeeding  legislature 
^^ttnot  undo  it.     The  past  cannot  be  recalled  by  the  most 
^^solute  power.     Conveyances  have  been  made ;  those  con- 
veyances have  vested  legal  estates ;  and  if  these  estates  may 
^e  seized  by  the  sovereign  authority,  still,  that  they  originally 
Vested  is  a  fact,  and  cannot  cease  to  be  a  fact*     We  are, 
^erefore,  of  opinion  that  if  this  charter  can  be  construed  to 
be  a  contract  within  the  meaning  of  the  constitution  of  the 
TJnited  States,  yet  still  it  contains  no  contract  binding  on 
the  legislature,  that  the  number  of  trustees  shall  not  be  aug- 
mented, and  that  the  validity  of  the  contract  is  not  impaired 
by  these  acts." 

Webster  said  of  this  opinion  (letter  to  Story,  Sept.  9,  181 8), 
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"  The  truth  is,  the  New  Hampshire  opinion  is  able,  ingenious 
and  plausible."  But  in  general  it  has  never  received  from 
others  "scanty  justice."  If  the  state  court  erred,  it  did  so 
aside  from  the  point  referred  to,  and  a  few  authorities  cited 
upon  another,  with  all  the  light  that  could  be  thrown  upon  it. 
The  private  correspondence  of  the  counsel  shows,  with  the 
exceptions  named,  that  nothing  new,  as  a  legal  argument,  was 
advanced  at  Washington.  A  comparison  of  the  arguments 
before  the  two  courts  brings  us  to  the  same  conclusion. 

The  counsel  entered  into  the  following  stipulation,  which 
went  up  with  the  special  verdict :  "  It  is  agreed  by  the  par- 
ties that,  if  the  plaintiffs  shall  recover  by  the  judgment  of  the 
Supreme  Court  of  the  United  States,  they  shall  accept  the 
delivery  of  the  articles  mentioned  in  their  declaration,  in  full 
satisfaction  of  the  damages  recovered.  It  is  also  agreed  that 
no  advantage  shall  be  taken  in  the  Supreme  Court  of  the 
United  States  of  any  want  of  form  in  the  proceedings,  and 
that  the  counsel  then  may  add  any  facts,  documents  or  re- 
cords to  the  special  verdict,  to  be  taken  and  deemed  a  part 
thereof,  or  expunge  any  fact  therefrom  which,  in  the  opinion 
of  the  counsel  or  Supreme  Court,  may  be  necessary  to  the 
obtaining  of  a  decision  on  the  validity  of  the  acts  of  the  leg- 
islature of  New  Hampshire,  recited  in  the  special  verdict ; 
and  that,  if  the  said  acts  are  adjudged  to  be  valid,  the  judg- 
ment is  to  be  affirmed,  otherwise,  reversed.  It  is  also  agreed 
by  the  plaintiffs'  counsel,  in  order  that  the  same  question  may 
come  fairly  before  the  court,  that  the  demand,  refusal  and 
conversion  stated  in  the  special  verdict,  shall  be  considered 
as  made  and  done  on  the  day  preceding  the  commencement 
of  this  suit." 

Subscription  papers  were  circulated,  and  Webster  took  up 
a  heavy  collection  among  the  Boston  merchants  to  defray  the 
expenses  of  the  further  litigation.  All  the  counsel  retained 
their  connection  with  the  cause,  but  none  on  either  side  were 
so  situated  as  to  attend  to  it  at  Washington,  except  Webster. 
The  trustees,  the  faculty  and  his  associates,  handed  over  the 
cause  to  him  with  power  to  procure  such  assistance  as  he 
desired.     The   other  side,   for  some  reason  which   nobody 
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seems  to  understand,  was  committed  to  John  Holmes,  of 
Maine,  to  whom  Jefferson  wrote  his  celebrated  "fire-bell  in 
the  night "  letter ;  to  William  Wirt  and— at  too  late  a  day — 
to  Pinkney. 

[to  be  continued.] 
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///.     THE  WORKS  OF  JOEL  PRENTISS  BISHOP. 

I.  The  Difficulties  of  Authorship.  II.  The  Requisites  of  a  Good  Treatise  on  Law. 
III.  The  Oasses  of  Books  on  Unwritten  Law.  IV.  The  Value  of  Treatises.  V.  The 
Works  of  Joel  Prentiss  Bishop— He  has  accomplished  the  following  Results:— i.  He 
has  stated  the  Law  correctly,  a.  He  has  stated  it  on  Legal  Principle  and  Reason.  3' 
He  has  established  Legal  Doctrines,  as  the  Result  of  Adjudication,  not  stated  by 
Judges  or  other  Text  Writers.  4.  A  large  part  of  Bishop's  Books  consists  of  Legal 
Doctrine  not  found  in  those  of  prior  Authors.  5.  The  New  Matter  introduced 
by  Bishop  is  the  Most  Important  of  all.  6.  Bishop's  First  Book  of  the  Law.  7* 
Bishop  on  the  Law  of  Married  Women. 

/.  The  Difficulties  of  Authorship. — There  is  perhaps  no  coun- 
try where  it  is  so  difficult  to  write  a  really  accurate  and  trust- 
worthy elementary  treatise  on  most  branches  of  the  law,  as  in 
the  United  States.  In  England  there  is  but  one  general  leg- 
islative body,  the  Parliament.  There,  the  House  of  Lords  is 
the  highest  court,  and  its  decisions  are  law  in  all  the  judicial 
tribunals,  irreversible  except  by  the  same  high  authority. 
There,  the  common  law,  comprising  the  great  body  of  the  law, 
is  substantially  a  unit.  There,  no  question  can  arise  as  to  the 
constitutionality  of  an  act  of  Parliament.  There,  indeed,  is 
constitutional  law,  but  no  subordinate  or  conflicting  constitu- 
tions. There,  an  elementary  treatise  on  law,  based  on  gen- 
eral, recognized  principles,  developed  by  judicial  determina- 
tion, may  on  most  subjects  present  a  uniform  system. 

But  here,  our  written  law  is  found  in  the  national  constitu- 
tion ;  in  treaties  with  foreign  nations  and  the  Indian  tribes ; 
in  acts  of  Congress,  general  in  their  application  to  the  high 
seas  or  the  states  of  the  Union — local  in  their  application  to 
the  territories  and  the  District  of  Columbia,  to  forts,  maga- 
zines, arsenals,  etc.,  purchased  within  the  states ;  in  thirty-six 
state  constitutions,  and  statutes  enacted  by  as  many  legisla- 
tures ;  in  English  statutes  in  force  in  most  of  the  states,  and 
in  territorial  statutes ;  besides  the  legislation  of  local  mu- 
nicipal bodies. 

Here,  our  unwritten  law  consists  of  international  law ;  to  a 
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limited  extent  for  certain  purposes,  in  a  national  common  law ; 
in  the  common  law  of  the  District  of  Columbia ;  in  the  com- 
mon law  of  the  several  states  and  territories ;  in  English  stat- 
utes adopted  by  common  consent  as  common  law  "  so  far  as 
applicable  to  our  circumstances  and  condition :"  besides  (if  I 
may  be  allowed  the  expression)  the  common  civil  law  which 
we  inherited  from  the  French  Republic  over  a  portion  of  the 
"  Louisiana  Purchase,"  and  the  Mexico-Spanish  common  law 
in  Texas,  New  Mexico  and  California,  to  say  nothing  of  the 
Russo-common  law  of  Alaska.  Added  to  all  these,  are  our 
systems  of  equity,  admiralty,  military,  martial  and  probate 
law,  each  having  its  written  and  unwritten  rules,  with  appro- 
priate tribunals  for  their  administration.  These  systems 
of  laws  are  developed  in  thousands  of  volumes,  comprising 
the  recorded  usages  of  nations  ;  the  usages  between  our  gen- 
eral government  and  the  states  and  Indian  tribes ;  the  usages 
between  the  states  and  territories;  the  history,  habits  and 
usages  of  the  people ;  and  the  decisions  of  courts  of  almost 
every  conceivable  jurisdiction,  involving  not  only  questions 
of  principle,  but  questions  of  conflict  between  constitutions 
and  statutes,  between  national  and  state  authority,  between 
written  and  unwritten  law,  and  between  different  systems  and 
tribunals.  This  is  but  a  faint  outline  of  the  difficulties  which 
an  author  encounters,  who  undertakes  to  write  an  elementary 
treatise  on  almost  any  branth  of  law.  He  must  explore  all 
these  sources  of  the  law,  English  and  American,  bring  order 
out  of  chaos,  and  reduce  into  system,  as  a  learned  and  prac- 
tical science,  that  which  is  otherwise  confusion.  A  writer  on 
English  law  encounters  all  the  difficulties  presented  by  stat- 
utes and  unwritten  law,  of  all  classes,  and  different  tribunals 
having  jurisdiction  of  them,  with  the  ecclesiastical  courts, 
and  law  growing  out  of  the  union  of  church  and  state, 
which  latter  do  not  exist  in  this  country. 

If  the  law  were  (i)  a  system  of  mere  arbitrary  rules y  and  if 
(2)  these  could  by  any  possibility  be  made  to  meet  the  exi- 
gency of  every  case  that  could  arise,  and  if  (3)  it  were  possible 
to  anticipate  all  these,  and  find  appropriate  language  to  cover 
them,  and  (4)  if  circumstances  never  changed  to  render  a  rule 
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proper  at  one  time,  and  unnecessary  or  wrong  at  another, 
then  the  task  of  writing  a  law  book  would  be  simply  the  work 
of  recording  these  rules.  But  none  of  these  conditions  are 
possible.  The  Supreme  Intelligence  has  not  even  attempted 
this  in  the  laws  He  has  given  us.  All  law,  human  or  divine, 
consists  of  principles.  All  these  systems  and  laws,  except 
treaties,  constitutions  and  statutes,  teach  by  precept  and  ex- 
ample. Constitutions,  treaties  and  statutes  may  prescribe 
arbitrary  rules.  But  these  constitute  only  a  comparatively 
small  part  of  the  law  which  defines  rights  and  wrongs,  which 
protects  the  former  and  punishes  the  latter.  The  common 
law,  with  its  cognate  principles  of  equity,  admiralty,  military 
and  martial  law,  and  the  laws  of  nations,  constitutes  by  far 
the  most  extensive,  comprehensive,  rational,  instructive  and 
useful  portion  of  our  entire  systems.  These  rest  on  reason — 
these  are  '*  the  perfection  of  reason."  "Reason  is  the  life  of 
the  law."^  "  When  the  reason  [of  any  law  of  these  classes] 
ceases,  the  law  itself  ceases."  These  change  to  meet  the 
wants,  circumstances  and  conditions  of  society.  These  em- 
body the  spirit  of  progress.  Like  the  activities  of  intellect 
and  the  history  of  man,  these  are  ever  onward. 

//.  The  Requisites  of  a  Good  Treatise  on  Law. — Elsewhere  I 
have  stated  what  I  regard  as  the  essential  requisites  of  a 
complete  and  perfect  book  on  any  branch  of  unwritten  law.' 

*Co.  Lit.  97  b;  Bishop's  First  Book,  \  73;  Coggs  v.  Bernard,  2  Ld. 
Raym.  909-^11. 

"American  Law  Register,  April,  1873,  P^&c  221.  There  is  more 
necessity  for  commentaries  in  this  country  than  in  England,  because  of 
the  number  of  our  courts  and  jurisdictions,  legislative  and  judicial. 
Commentaries  in  some  sense  operate  as  a  supreme  revisory  tribunal, 
tending  to  secure  uniformity  by  bringing  together  the  legislative  and 
judicial  determinations  of  all  the  states,  and  by  deducing  from  all  a  sys- 
tem based  on  the  1  gic  of  right  reason.  And  this  is  more  practicable 
than  might  at  first  be  supposed.  It  seems  a  misfortune  necessarily  aris- 
ing out  of  the  nature  of  our  state  governments,  that  we  have  no  overruling 
authority  to  revise  and  correct  the  errors  and  antinomies  of  our  legis- 
latures and  judicial  tribunals.  On  a  few  subjects,  Congress  and  the 
United  States  Supreme  Court  have  a  jurisdiction  to  which  the  states 
must  yield.  On  all  others,  each  state  is  supreme  within  its  own  territory. 
The  inconveniences  of  this  situation  are  constantly  apparent.     The  law 
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This  would  embrace  the  rise,  history,  adjudications  on, 
changes  of,  and  exceptions  to,  every  rule  or  principle  of  law 
on  a  given  subject,  the  reasons  on  which  all  rest,  and  the 
written  law  affecting  them.     It  would   be  a  philosophical, 

of  most  of  the  states,  being  derived  from  England,  is  still,  to  a  very 
great  extent,  the  same  as  that  of  the  mother  country.  We  have,  it  is  true, 
made  essential  changes  in  our  forms  of  government,  by  adopting  writ- 
ten constitutions  to  declare  great  principles  and  to  regulate  legislation, 
and  by  abolishing  all  titles  of  nobility  and  all  hereditary  rank,  primo- 
geniture, and  the  preference  of  males  in  descent.  We  have  almost 
everywhere  rendered  divorce  more  easy,  and  improved,  in  many  re- 
spects, the  legal  condition  of  married  women.  We  have  changed  the 
fundamental  rules  of  evidence  of  the  common  law,  in  many  of  the  states, 
by  rendering  parties  to  suits,  persons  charged  with  crime,  and  those  in- 
terested in  the  event  of  suits,  competent  witnesses.  In  regard  to  evi- 
dence, however,  we  move  side  by  side  with  England. 

There  is  a  great  similarity,  frequendy,  almost,  if  not  quite,  identity,  in 
the  changes  which  the  different  states  have  made  in  the  common  law. 
On  first  thought  one  should  suppose  that  thirty  or  forty  legislatures  con- 
stantly at  work  in  modifying  the  law,  and  as  many  supreme  courts  every 
year  making  decisions  affecting  the  old  and  new  branches  of  jurispru- 
dence, would  render  it  a  hopeless  task,  on  many  legal  subjects,  to  write 
books  which  would  be  useful  in  every  state.  But  a  little  reflection  shows 
that  the  points  of  identity  of  the  laws  in  most  of  the  states  are  incompar- 
ably more  numerous  than  the  diversities.  For  instance,  adultery,  de- 
-sertion,  and  cruelty  are  causes  of  divorce  in  most  of  the  states ;  hence, 
what  constitutes  these  offenses,  and  what  is  evidence  of  them,  are  the 
same  or  nearly  the  same,  in  the  states  where  divorces  are  allowed  on 
these  grounds.  Arson,  larceny,  burglary,  forgery,  etc  ,  are  crimes  in 
every  state.  The  changes  in  the  law  of  bills  of  exchange,  promissory 
notes,  insurance,  commercial  contracts,  and  other  contracts,  effected  by 
legislation  and  judicial  decisions,  are  very  small,  compared  with  the 
great  mass  which  remains  unchanged. 

The  legislative  divergencies  of  our  states  from  the  English  law, 
whether  they  be  considered  progress  or  not,  have,  as  already  intimated, 
been  generally  in  the  same  direction.  It  is  certainly  most  desirable  that 
the  judicial  decisions  on  the  same  questions  should  be  uniform  in  all  the 
states.  Unfortunately  there  is  too  often  a  conflict  in  these  decisions. 
As  the  intercourse  between  the  states  by  land  and  water,  already  enor- 
mous, is  constantly  increasing,  and  the  same  man  frequently  not  only  has 
business  in  several  states,  but  becomes  successively  a  citizen  of  two  or 
more,  it  is  very  desirable  that  his  legal  rights  and  duties  in  every  state 
should  be  alike  ;  so  that,  wherever  he  trades  and  wherever  he  goes,  he 
may  feel  that  the  same  law  is  extended  over  him  and  his  property.     It  is. 
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historical,  bibliographical,  critical  and  doctrinal  discussion^ 
going  to  the  bottom  of  all  logic  and  morals.  But  this  would 
be  impossible  without  devoting  a  life  almost  to  each  g^eat 
topic  of  the  law,  and,  when  finished,  it  would  be  a  literary- 
thesaurus  SO  voluminous  as  to  be  inapplicable  to  practical 
and  popular  wants. 

///.  The  Classes  of  Books  on  Unwritten  Law. — The  books 
upon  unwritten  law  are  generally  digests  or  elementary  treatises. 
The  former  are  valuable  as  mere  indices  pointing  to  where 
the  law  may  be  found,  sometimes  philosophically  discussed. 
They  are  useful  to  a  lawyer  who  understands  the  philosophy 
of  the  law,  as  indicating  mere  naked  decisions  or  rules  of 
law,  generally  without  giving  the  reasons  on  which  they  rest^ 
But  the  lawyer  or  judge  who  studies  only  these,  or  relies  on 
them,  is  almost  sure  to  be  misled,  just  as  all  men  must  be, 

so,  to  a  great  extent.  But  a  writer  like  Mr.  Bishop,  who  carefully  de- 
monstrates the  principles  which  cases  establish,  presenting  them  in  a 
strong  light,  and  at  the  same  time  compares  conflicting  decisions  and 
points  out,  with  a  judgement  rarely  if  ever  mistaken,  those  which  violate 
principle,  is  a  great  public  benefactor. 

In  this  country  it  is  far  easier  to  get  erroneous  decisions  corrected 
than  it  is  in  England.  There,  the  decisions  of  the  highest  court  are  re- 
garded as  authority  settling  the  law,  until  they  are  overruled  by  the 
same  court  or  the  House  of  Lords.  And  a  decision  of  the  House  of 
Lords  is  law  in  all  courts.  In  this  countr)'  the  decision  of  one  state 
court  has  no  authority  except  in  the  state  where  it  is  given.  Hence,  if  a 
case  be  decided  in  Ohio,  it  has  no  weight  as  authority  in  the  courts  of 
New  York  or  Massachusetts.  And  in  these  latter  states  the  reasons  for 
the  decision  given  by  the  court  deserve  no  more  attention  than  the 
arguments  of  counsel,  or  the  reasons  of  a  text  writer  for  or  against  the 
decision.*  It  is  evident  that  an  author  like  Mr.  Bishop  will  do  much  to> 
give  currency  all  over  the  country  to  sound  doctrines  coming  from  any 
quarter,  and  at  the  same  time  to  prevent  false  doctrines  which  are  en- 
forced in  one  state  from  infecting  others.  He  is  already  an  authority. 
He  will  become  more  so  in  future,  as  the  profession  recognizes  more 
and  more  his  thorough  mastery  of  the  subjects  of  which  he  treats.  His 
researches  will  relieve  judges  and  lawyers,  in  many  cases,  from  the 
necessity  of  examining  many  reports,  and  thus  save  them  from  an  in- 
finity of  labor. 

•  It  was  said,  in  a  recent  Irish  case,  that  the  decisions  of  American  courts  are  en- 
titled to  the  weight  to  be  accorded  to  the  opinions  of  professors  of  the  common  law». 
Conroy  v.  Belfast  and  Nor.  Co.  Ry.,  9  Irish  Law  Times  Report,  220.    [ED.  S.  L.  R.], 
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who  do  not  reason  from  legal  principle.     Without  this  no 
man  can  correctly  apply  mere  naked  rules  or  decisions. 

The  elementary  treatises  constitute  a  higher  order  of  law 
books — ^that  is,  when  properly  written.  But  it  is  to  be  re- 
gretted that  too  many  of  the  books  which  profess  to  be  such, 
are  after  all  mere  digests — mere  compilations  arranged  with 
more  or  less  of  system,  but  from  which  it  is  impossible  to 
learn  or  apply  law  as  a  science — law  as  a  system  of  reason 
governed,  controlled,  and  often  modified  by  circumstances — 
law  as  perfected  ethics  and  irresistible  logic. 

The  immense  number  of  statutes  and  reported  cases,  both 
constantly  increasing,  besides  the  usages  which  prevail  as 
law,  all  render  it  impossible  for  lawyers  or  judges  to  buy, 
much  less  study  fully,  all  these  sources  to  which  a  law  writer 
looks. 

IV,  The  Value  of  Treatises, — Then  a  law  writer  who  is  a 
profound  student  and  thinker^  can  on  subjects  which  have 
been  long  and  fully  litigated  in  courts,  better  decide  what 
the  law  is,  taken  as  a  complete  and  connected  science,  than 
judges  who,  as  too  often  happens,  only  examine  such  of  the 
cases  as  may  be  presented  which  seem  to  shed  light  on  a 
particular  cause  under  investigation.  A  law  writer,  too,  can 
devote  to  a  book  all  the  time  requisite,  while  judges  often 
can  give  but  limited  time  to  the  consideration  of  the  most 
important  subjects.  I  do  not  undervalue  the  profound  learn- 
ing, the  unanswerable  logic,  the  deep  philosophy  of  our 
ablest  judges,  or  the  ethical  and  legal  value  of  their  decis- 
ions, often  expressed  with  an  accuracy,  precision,  force  and 
clearness  which  leave  no  room  to  add  to  their  wonderful  and 
surpassing  excellence.  But  after  all,  the  decisions  of  these 
must  be  arranged  into  a  connected  system  so  as  to  be  under- 
stood as  a  science,  and  differing  conclusions  must  be  recon- 
ciled or  contrasted  in  a  form  to  leave  no  doubt  as  to  which 
is  right.  This  is  the  work  of  the  text  writer.  His  is  the 
book  on  which  the  profession  must  mainly  rely,  reserving 
the  right  to  explore  the  sources  from  which  it  is  drawn,  and 
to  test  the  reason  on  which  it  proceeds. 

This  country  more  than  any  other  has  been  prolific  of  late 
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years  in  text  books  on  the  law.  Some  of  them  will  perish 
before  their  authors.  Some  will  survive  in  many  of  their 
leading  ideas  and  principles,  if  not  in  exact  form,  as  long  as 
the  principles  of  the  common  law  are  known  and  administered 
among  men. 

V,  The  Works  of  Joel  Prentiss  Bishop, — Of  this  latter  class 
•are  the  works  of  Joel  Prentiss  Bishop  which  I  propose  briefly 
to  notice.3 

He  had  peculiar  opportunities  and  has  evinced  special  ap- 
titude for  writing  law  books.  For  years  engaged  in  the  ac- 
tive practice  of  the  law,  he  commenced  to  write  his  work  on 
Marriage  and  Divorce,  which  he  finished  without  nominally 
withdrawing  from  the  active  duties  of  his  profession.  But 
when  he  made  engagements  to  write  his  works  on  Criminal 
Law,  he  withdrew  from  practice  to  devote  his  time  exclusively 
and  give  his  undivided  attention  to  the  great  undertaking. 
This  gave  him  great  opportunities  and  large  advantages — 
^uch  as  but  few  American  authors  have  enjoyed.  Kent  in- 
deed gave  the  profession  his  Commentaries  of  surpassing 
value  and  excellence,  though  much  of  his  life  was  deVoted  to 
official  duties.  It  was  not  possible  for  Justice  Story,  by 
his  own  unaided  exertions,  to  perform  his  official  and  other 

3  His  law  books  are : 

1.  "  Commentaries  on  the  Law  of  Marriage  and  Divorce,  with  the 
Evidence,  Practice,  Pleadings,  and  Forms ;  and  of  Separations  without 
Divorce,  and  of  the  Evidence  of  Marriage  in  all  Issues.  By  Joel  Pren- 
tiss Bishop.  Fifth  Edition,  revised  and  enlarged.  Boston :  Little, 
Brown,  &  Co.  1873.  2  vols.  8vo. 

2.  Commentaries  on  the  Criminal  Law.  By  Joel  Prentiss  Bishop.  Fifth 
Edition.     Boston  :  Little,  Brown,  &  Co.  1872.   2  vols.  8vo. 

3.  Commentaries  on  the  Law  of  Criminal  Procedure.  Pleading,  Evi- 
dence, and  Practice  in  Criminal  Cases.  By  Joel  Prentiss  Bishop.  Second 
Edition,  revised,  rearranged  and  enlarged.  Boston :  Little,  Brown,  & 
•Co.     1872.     2  vols.  8vo. 

4.  Commentaries  on  the  Law  of  Statutory  Crimes.  By  Joel  Prentiss 
Bishop.     Boston  :  Little,  Brown,  &  Co.  1873.  ^^o* 

5.  Commentaries  on  the  Law  of  Married  Women,  under  the  Statutes 
•of  the  Several  States,  and  at  Common  Law  and  in  Equity.    By  Jo^ 

Prentiss  Bishop.     Boston  :  Little,  brown,  &  Co.  1873.  ^  ^cX^*  8vo. 

6.  The  First  Book  of  the  Law.  By  Joel  Prentiss  Bishop.  Boston : 
Little,  Brown,  &  Co.     1868." 
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duties,  and  write  his  voluminous  and  valuable  works.  He 
has,  indeed,  produced  numerous  volumes,  but  most  of  these 
resulted  in  part  from  the  labor  of  others,  guided  and  moulded 
by  his  master  mind  and  persevering  industry.  But  with  all 
this,  too  many  of  Story's  books  bear  the  marks  of  haste,  and 
want  of  thorough  research.  His  style  is  by  no  means  oF 
that  compact,  terse,  and  faultless  character  which  ample  time 
would  have  enabled  him  to  perfect.  Too  often  the  principles 
of  law  he  announces  are  clothed  in  an  amplitude  of  words* 
which  rather  obscures  than  elucidates  his  subject. 

But  Bishop  has  devoted  all  the  time  requisite  to  the 
thorough  study  and  comprehension  of  his  subjects  and  to 
adopt  a  style  of  expression  suited  to  them,  and  in  all  he  has 
succeeded  admirably  well. 

The  value  of  a  book  depends  upon  its  p/an  and  its  matter. 
Bishop  has  adopted  that  orderly //««  which  systematic  and 
scientific  discussion  requires,  so  that  each  topic  discussed 
naturally  leads  to  and  elucidates  what  follows,  and  every 
feature  comes  in  its  regular  and  appropriate  order.  Added 
to  this  is  an  admirable  arrangement  of  sections,  peculiarly 
American,  a  great  improvement  not  sufficiently  appreciated 
by  English  law  writers.* 

*  The  legal  press  has  extensively  noticed  and  commented  on  the  works . 
of  Bishop.     Distinguished  judges  and  lawyers  have,  by  letters  and  other- 
wise, expressed  their  opinions,  some  of  which  have  been  published. 

The  Hon.  D.  M.  Bates,  Chancellor  of  Delaware,  in  a  letter  Sept.  2, 
1870,  writing  of  vol.  i  of"  Married  Women,"  says  : 

"  I  have  read  its  discussion  of  several  subjects  which  have  heretofore 
interested  me,  finding  more  than  usual  facility  and  satisfaction  in  the  pe- 
rusal, in  consequence  of  your  plan  of  dividing  a  chapter  into  short  sec- 
tions, with  a  sub-heading  to  each,  and  an  orderly  development  of  the 
several  topics  involved  in  the  general  subject.  This  improvement  in 
text  book  writing  you  have  carried  farther  than  any  author  I  have  yet 
met  with ;  and  it  will  be  fully  appreciated  by  judges  and  practitioners 
who,  under  pressure,  are  seeking  the  elucidation  of  some  single  point. 
I  observe  also  that,  upon  many  questions  which  upon  authority  are  left 
in  some  doubt,  you  have  given  the  course  of  the  decisions  historically, 
presenting  to  the  reader  at  one  view  the  entire  field  of  adjudication. 
This  has  been  with  me  a  favorite  mode  of  investigation,  and  no  conclusion 
which  does  not  result  from  it  ever  satisfies  me  upon  a  question  of  any 
doubt.    The  value  of  this  mode  of  treating  a  subject  is  strikingly  appar- 
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I  will  now  State  what  is  apparent  as  the  principles  on  which 
the  author  proceeded  in  writing  his  books,  and  some  of  the 
results  which  he  has  accomplished.  The  leading  object  evi- 
dently has  been  to  ascertain  and  clearly  state  the  rules  of  law 
which  actually  govern  the  administration  of  justice  in  the 
courts  as  guides  for  the  adjudication  of  cases.  In  this  he  has 
been  eminently  successful.  Certainly  no  English  or  Ameri- 
can author  has  surpassed  him.  He  has  occasionally  ventured 
a  hint  as  to  how  the  law  should  be,  but  not  very  frequently. 
His  books  are  devoted  mainly  to  a  statement  of  wliat  tlu  law 
is,  and  this  he  has  generally  done  with  as  nice  and  exact  ac- 
curacy as  in  the  nature  of  things  was  attainable. 

He  has  recognized  the  fact  that  the  law,  other  than  the 
statutes,  administered  in  our  courts,  is  the  creation,  not  of  a 

ent  in  your  chapter  upon  the  wife's  equity  to  a  settlement,  particularly 
upon  the  question  whether  a  court  of  equity  will  interfere,  and  to  what 
extent,  to  protect  the  wife's  equity  against  a  proceeding  at  law  by  the 
husband,  to  recover  her  property.  Your  treatment  of  this  vexed  ques- 
tion relieves  it  of  much  of  its  perplexity,  and  should  leave  us  free  to  rest 
the  wife's  equity  upon  general  principles  of  justice  applicable  to  the  sub- 
ject-matter, rather  than  upon  the  mere  accident  of  the  fund  being  sued 
for  in  the  one  jurisdiction  or  in  the  other ;  or,  if  in  a  court  of  equity,  up- 
on the  attitude  of  the  parties,  as,  whether  the  bill  were  filed  by  the  hus- 
band seeking  to  recover  the  property,  or  on  behalf  of  the  wife  claiming 
a  settlement.  It  has  seemed  to  me  that  the  English  court  of  chancery, 
while  assuming  the  special  protection  of  married  women,  have  been 
sometimes  over-cautious  of  its  powers  in  this  direction.  My  attention 
was  especially  interested  in  your  concluding  chapter,  being  a  general 
view  of  the  law  on  this  subject  as  it  is,  with  some  suggestions  for  its  im- 
provement. Much  as  this  topic  has  been  agitated,  I  have  met  with  no 
effort,  before  your  own,  to  present  a  plan  of  amendment  founded  upon  a 
comprehensive  view  of  all  that  the  subject  involves — the  rights  of  the 
husband,  as  well  as  of  the  wife,  and  the  general  interests  of  society,  as 
these  depend  upon  the  unity  of  the  family  in  all  that  concerns  its  welfare. 
All  our  legislative  schemes  thus  far  have  been  constructed  upon  partial 
views,  looking  only  to  the  one  end  of  protecting  the  wife.  Your  plan,  as 
I  gather  it,  is  to  preserve  intact  the  corpus  of  the  wife's  estate,  real  and 
personal  (1.  ^.,  of  a  wife  not  acting  as  a  feffu  sole),  not  allowing  even 
husband  and  wife  together  to  convert  it,  except  for  the  family  support ; 
but  the  income  of  her  estate,  together  with  all  the  husband's  property, 
to  be  liable  for  the  support  of  the  family,  and  to  debts  incurred  for  that 
purpose ;  the  husband  and  wife  to  be  jointly  suable  for  such  debts,"  etc. 
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single  judge,  but  of  multitudes  of  judges,  no  one  of  whom 
has,  as  a  general  rule,  read  all  the  cases  on  any  given  sub- 
ject, or  attained  a  complete  and  comprehensive  view  of  all 
the  law,  of  which  the  decision  of  a  particular  case  may  form 
a  part.     A  judge,  in  deciding  a  particular  case,  necessarily 
studies  the  particular  points  involved  in  it.     In  discussing 
and  deciding  these,  he  is  liable  to  utter  dicta  on  collateral 
questions  which  he  has  not  so  thoroughly  studied,  and  these 
may  be  often  erroneous.     These  are  not  "authority."  Some- 
times judges  content  themselves,  in  the  decision  of  cases, 
with  resting  their  conclusions  on  what  are  apparently  cases  in 
painty  when  the  real  principle  involved,  and  the  reasons  on 
which  it  rests,  are  totally  different.     As  a  consequence  of  all 
this,  there  are  often  found  conflicting  dicta^  conflicting  decis- 
ions, and  adjudged  cases  which  rest  on  others  having  no  ap- 
plication to  the  true  principle  involved.     All  these,  taken  as  a 
whole,  can  be  no  more  than  approximations  toward  the  ac- 
tual  truth  of  the  law.     Occasionally,  indeed,  they  will  be 
found  to  be  strictly  accurate ;  but,  viewed  as  absolute  legal 
doctrine,  they  are   not  generally  quite  so.     Neither,  when 
viewed  thus  as  absolute  general  legal  doctrines^  are  they  gen- 
erally meant  by  the  judges  who  utter  them  to  be  accurate. 
The  highest  aim   intended  by  them  is  that  they  shall  be 
reasonably  accurate  statements  of  the  doctrines  applicable  to 
the  special  facts  under  discussion,  not  reaching  further  than  that. 
A  doctrine  may  be  so  contracted  as  to  be'  entirely  mislead- 
ing when  viewed  in  the  general  way — a  mere  segment  of  the 
circle  which  constitutes  the  absolute  doctrine — and  yet  be 
precisely  adapted  to  the   narrow  facts  which  the  judge  is 
contemplating,  in  a  particular  case,  and  accurate  when  in- 
terpreted by  those  facts.     Therefore  our  law  reports  contain 
comparatively  few  of  those  more  comprehensive  statements  of 
general  legal  doctrine  which   the   writer  of   an   elementary 
treatise    should    embody    in    his     work,  and    which    Mr. 
Bishop  has  so  successfully  made  a  leading  feature  of  his 
valuable  books.     And  the  same  is  true  of  a  large  part  of  the 
books  which  pass  under  the  name  of  law  treatises.     Most  of 
the  English  books  which  bear  this  name,  and  not  a  few  of 
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the  American  ones,  are  written  by  comparatively  young- 
men,  who  have  not  yet  attained  a  high  rank  in  the  profession, 
and  who,  almost  necessarily  without  very  profound  knowl- 
edge of  the  law,  deem  that  if  they  can  find  ^judicial  utterance 
for  what  they  say,  they  are  justified,  and  they  seek  no  fur- 
ther. Then,  again,  the  habit  of  many  competent  authors  is 
to  go  into  a  law  library,  take  down  the  books,  hunt  up  the 
cases,  and  write  as  they  go  along ;  possessing,  therefore,  at 
each  step,  no  more  knowledge  of  the  subject  than  an  able 
lawyer  has,  who  argues  a  case  in  banc,  and  little  more  than 
the  judge  who  delivers  the  opinion  deciding  a  particular 
case. 

For  these  reasons  a  writer,  who  like  Mr.  Bishop  goes  to  the 
bottom  of  all  the  learning  on  a  given  subject,  cannot  content 
himself  with  classifying  and  stating  in  systematic  form  what 
has  already  been  decided  or  written.  This,  indeed,  is  very 
liable  to  mislead  any  but  a  profound  student  and  thinker. 
He  alone  can  eliminate  from  all  these  sources,  the  true  princi- 
ple of  the  law  in  its  comprehensive  scope,  in  its  exactness  of 
statement,  in  a  form  to  be  clearly  understood  by  the  student, 
the  lawyer,  the  judge  and  the  legislator,  and  consequently  to 
be  readily  applied  in  the  administration  of  justice  and  in  the 
practical  affairs  of  life.  In  all  these  respects  Mr.  Bishop  has 
been  eminently  successful. 

A  writer  cannot  accomplish  these  results  without  a  thorough 
study  of  all  the  decided  cases,  English  and  American,  includ- 
ing not  only  those  cited  in  his  work,  but  those  which  have 
become  obsolete.  For  it  is  necessary  to  know  what  the  law 
was  and  the  reasons  for  it,  in  order  to  ascertain  what  it  now  is, 
as  resulting  from  reasons  still  operating,  or  from  those  which 
have  ceased  to  operate.  Mr.  Bishop  has  evidently  qualified 
himself  to  write  by  the  requisite  study  stated. 

In  this  connection  it  may  be  appropriate  to  state  some 
particulars  of  what  this  author  has  done,  with  some  illustra- 
tions, and  specifications  of  instances  to  illustrate  it. 

/.  He  has  stated  the  law  correctly  where  others,  both  judges  and 
text  writers,  have  occasionally  stated  it  incorrectly. 

Illustrations  and  Specifications. — ^The  first  book  which  Bishop 
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wrote  was  that  on  Marriage  and  Divorce^  in  one  volume,  since 
enlarged  and  published  in  two  volumes.s   He  was,  of  course. 


'Mr.  Bishop  gives  the  following  as  the  manner  in  which  the  fifth  edi* 
tion  has  been  prepared : 

"  First.  It  contains  a  citation  of  the  authorities  which  have  appeared 
since  the  publication  of  the  fourth  edition. 

"  Secondly.  I  have  carefully  read  every  word  as  it  stood  in  the  last 
edition,  weighed  anew  every  statement  of  the  law,  considered  anew 
every  form  of  expression,  and  made  such  alterations  and  corrections  as 
seemed  to  be  required. 

"  Thirdly.  1  have  added  such  new  matter,  and  such  new  views  of  the 
old,  as  the  accumulation  of  nine  years,  and  my  studies  and  experience 
in  legal  authorship  during  that  time,  have  enabled  me  to  do.  These 
nine  years  have  been  particularly  prolific  in  this  department  of  the  law, 
and  the  added  matter  is  in  amount  not  far  from  a  fourth  of  a  volume. 

"  Fourthly.  I  have  prefixed  sub-heads  to  the  sections,  and  made  a 
few,  but  not  many,  new  divisions  of  chapters.  The  numbering  of  the 
sections  corresponds  to  that  of  the  fourth  edition. 

"  Fifthly.  The  alphabetical  index  of  subjects  is  considerably  en- 
larged." 

The  United  States  yurist  in  commenting  on  this  edition  makes  the 
following  very  correct  observations :  "The  great  popularity  of  this 
work  is  owing  partly  to  the  subject,  which  is  an  unusually  interesting 
one.  and  still  more  to  the  fresh  and  vigorous  manner  of  its  treatment  by 
the  learned  author,  who  first  sent  the  work  forth  when  a  young  man,  and 
now  ranks  among  the  most  famous  and  successful  of  text  writers.  We 
welcome  this  new  edition  of  a  very  choice  work,  and  anticipate  a  large 
demand  upon  the  publishers  from  the  professional  public. 

"  When  a  new  edition  of  one  of  Mr.  Bishop's  works  is  announced,  we 
always  feel  confident  that  this  veteran  writer  has  been  his  own  editor  ; 
that  he  has  culled  the  latest  cases  for  himself;  that  he  has  read  over  the 
text  of  the  previous  edition  of  the  work  in  question,  and  altered  or 
added  to  it  in  the  light  of  subsequent  study  and  reflection  ;  in  fine,  that 
he  has  dealt  honestly  by  his  readers  and  sought  to  give  them  his 
very  best.  He  carries,  through  a  long  period  of  steady  work  as  a  law 
author,  perhaps  more  of  the  pride  of  authorship  than  any  other  man  at 
the  American  bar ;  and  if  others  sometimes  smile  when  Mr.  Bishop  puts, 
the  trumpet  to  his  lips  to  sound  his  own  praises,  they  do  it  pleasantly,, 
and  with  the  conviction  that  they  would  blow  it  right  willingly  for  him. 
if  he  desired  them  to.  Here  is  a  man  whose  best  vears  have  been  de- 
voted  to  pen  and  study  ;  the  instructor  of  the  courts  in  Matrimonial  and' 
Criminal  Law.     Let  him  enjoy  the  full  measure  of  his  fame. 

*'  While  we  have  sometimes  thought  Mr.  Bishop  too  much  inclined  to 
£avor  lax  divorce  laws,  as  the  panacea  for  lax  morals,^  we  have  always^ 
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required  to  define  marriage.  Now,  the  word  marriage  has 
two  different  meanings ;  in  the  one  sense,  it  denotes  the  act  of 
entering  into  the  relation  of  husba?id  and  wife ;  in  the  other 
sense,  it  signifies  the  relation  itself  In  the  former  sense,  there 
is  no  dispute  that  marriage  is  a  contract ;  because  people  are 
not  forced  into  the  matrimonial  relation;  two  competent 
persons  first  contract  together  to  be  husband  and  wife.  In 
the  latter  sense  also,  up  to  the  time  when  Bishop  wrote, 
every  judge  and  text  writer,  whose  utterances  on  the  subject 
were  given  in  the  books,  had  defined  marriage  to  be  a  con- 
tract. This  definition,  it  is  true,  had  been  more  or  less  quali- 
fied ;  some,  indeed,  ha,d  overloaded  it  with  qualifying  words, 
but  all  clung  to  the  definition  itself,  that  marriage  was  a  con- 
tract. But  Bishop  very  correctly  denied  that,  in  this  latter 
sense,  it  was  a  contract^  discarding  entirely  the  old  definition, 
and  defined  it  as  a  status — neither  more  nor  less.  He  conceded 
to  it  in  this  sense  one  element  of  a  contract.  And  that  was 
true,  both  in  reason  and  adjudication.  His  book  was  pub- 
read  the  present  work  with  profit  and  pleasure  ;  and  we  greatly  admire 
that  portion  of  it  which  is  devoted  to  the  law  of  marriage.  Unlike 
Reeve  and  others  of  our  former  writers,  who  feared  the  Pope  greatly,  he 
set  himself  against  the  saying  of  the  courts  that  marriage  was  a  mere 
contract,  and  showed  with  great  force  why  it  should  rather  be  regarded 
as  a  status  or  relation.  To  our  thinking,  he  did  much  to  bring  profes- 
sional men  and  the  courts  to  a  better  understanding  of  the  peculiar  na- 
ture of  that  institution.  And  while  his  treatise  on  Marriage  and  Divorce 
was,  as  he  calls  it,  an  '  aggressive  work,'  when  it  first  appeared — for 
Mr.  Bishop  has  always  assumed  higher  functions  than  those  of  a  digest- 
maker — he  finds  it  now  an  accepted  authority  in  the  courts,  and  valued 
no  less  for  its  accurate  learning,  than  the  sound  thinking  of  its  author. 
"  Comparing  the  present  with  the  preceding  edition  we  are  glad  to  ob- 
serve that  Mr.  Bishop  profits  by  criticism  and  corrects  faults  as  he  grows 
older.  Particularly  do  we  rejoice  to  find  him  striking  out  silently  the 
most  offensive  passages  in  that  long  criticism  which  he  passed  upon  the 
English  case  of  Brook  v.  Brook,  decided  upon  what  he  believed  to  be 
untenable  grounds,  and  yet  by  as  respectable  an  authority  as  the  English 
House  of  Lords.  Intemperate  expressions  and  coarse  abuse  of  the 
judges  can  never  help  either  advocate  or  law  writer  to  overcome  the 
courts  which  decided  against  him,  nor  create  sympathy  for  his  cause. 
Mr.  Bishop  mellows  and  gains  dignity  and  composure  of  style  as  he  ad- 
vances in  years,  and  his  law  books  grow  all  the  better  for  it." 
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lished  in  1852  ;  it  has  been  widely  read  and  commented  upon 
and  his  definition  has  been  in  substance,  or  in  words,  univer- 
sally adopted,  not  only  in  the  United  States,  but  in  England 
also.  It  would  sound  strange  now  to  hear  a  judge  holding 
the  old  language ;  all  admit,  that,  though  there  is  such  a 
thing  as  a  marriage  contract,  yet,  when  the  nuptial  knot  has 
been  tied  through  a  contract,  the  executed  marriage  is  not 
a  contract.  And  Bishop's  particular  definition  has  been  not 
unfrequently  commended.  For  example,  in  a  Georgia  case 
it  was  said  that,  "  Perhaps  the  most  accurate  definition  of 
marriage  is  found  in  Bishop  on  Marriage  and  Divorce.*'  * 

This  altered  definition  is  mentioned  here  merely  as  illus- 
trating a  principle  on  which  Bishop's  books  are  written 
throughout.  A  definition  is,  in  legal  literature,  a  statement  in 
brief  of  the  law  of  the  subject  to  which  the  definition  relates.  The 
books  are  full  of  instances  in  which  judges  and  text  writers 
hold  certain  language  which  had  dropped  from  some  prede- 
cessor, while  the  actual  decisions  have  been  contrary  to  the 
language.  In  such  a  case,  the  true  law  is,  not  the  language^ 
but  the  adjudications  \Xh3it  is,  the  determinations  of  the  courts 
on  the  facts  in  litigation.  This  is  a  proposition  upon  which 
there  is  no  dispute  among  the  authorities ;  all  are  agreed  that 
it  is  so.  Thence  it  follows,  that  a  text  book  which  employs 
the  old  language,  at  places  where  it  is  erroneous,  is  mischiev- 
ous and  misleading. 

But  how  do  we  know  that  a  particular  expression  of  legal 
doctrine  found  in  the  books  is  erroneous  ?  We  compare  it 
with  the  decisions.  If  the  decisions,  when  all  are  taken  into 
view,  harmonize  with  the  old  utterance,  then  the  old  utterance 
is  right ;  if  they  do  not  thus  harmonize,  then  it  is  wrong.  If 
we  carefully  read  and  meditate  upon  every  decision  pertaining 
to  marriage,  we  will  find  that  whatever  the  judges  said  while 
pronouncing  their  decisions,  the  decisions  themselves  were  con- 
trary to  what  they  would  be  if  marriage  were  really  a  contract, 

*  Askew  V.  Dupree,  30  Georgia,  173,  176.  And  see  for  illustration  of 
the  altered  way  in  which  marriage  is  now  spoken  of  by  the  courts, 
Kecrl  V.  Keerl,  34  Md.  21 ;  Kinnier  v.  Kinnier,  45  N.  Y.  535  ;  Amory  v. 
Amory,  26  Wis.  152,  162;  Hyde  v.  Hyde,  Law  Rep.  i   P.  D.  &  M.  130. 
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and  just   what   they   should   be  if  marriage   was   a   status. 

Therefore,  the  legal  result  is,  that  marriage  is  in  law  a  sta-- 
tus^  and  is  not  a  contract)  and  all  the  language  which  it  would 
be  possible  for  all  the  judges  to  employ,  could  not  make  it 
otherwise,  so  long  as  their  actual  decisions  remain  what  they 
are.  This  conclusion  could  only  be  reached  by  an  examina- 
tion of  all  the  reported  cases  relating  to  marriage,  including 
those  necessary  to  be  cited  in  a  work  of  this  character  and 
those  which  have  ceased  to  be  of  value. 

A  law  book  can  only  be  really  what  is  desired,  when  it 
cites  as  well  the  cases  which  support  the  text,  as  those  which 
hold  a  different  view,  so  long  as  the  question  may  be  regarded 
as  an  open  one.  This  has  been  the  invariable  practice  of 
Bishop,  and  it  adds  much  to  the  perfection  and  value  of  his 
works7 

7  One  of  the  most  eminent  jurists  of  this  country,  in  referring  to 
Bishop  as  a  law  writer  says  : 

"  Every  sentence  which  our  author  writes  shows  that  he  is  thoroughly 
master  of  his  subject  in  its  minutest  details,  that  he  has  studied  all  that 
others  have  written  upon  it,  and  that  all  his  own  words  are  weighed  and 
measured.  Hear  what  he  himself  says  in  his  preface  to  the  fifth  edition 
of  the  '  Marriage  and  Divorce  :*  After  stating  that  the  new  edition  con- 
tained '  a  citation  of  the  authorities  which  have  appeared  since  the  pub- 
lication of  the  fourth  edition,*  he  adds :  '  I  have  carefully  read  every 
word  as  it  stood  in  the  last  edition,  weighed  anew  every  statement  of  the 
law,  considered  anew  every  form  of  expression,  and  made  such  altera- 
tions and  corrections  as  seemed  to  be  required.*  Then  he  proceeds  :  '  I 
have  added  such  new  matter  and  such  new  views  of  the  old,  as  the  accu- 
mulations of  nine  years  and  my  studies  and  experience  in  legal  author- 
ship have  enabled  me  to  do.*  Labors  such  as  these  can  never  fail  to  pro- 
duce valuable  fruit,  unless  a  writer  is  utterly  incompetent  for  the  tasks  he 
undertakes.  Such  is  not  the  case  with  Mr.  Bishop.  His  mind  is  emi- 
nently juridical.  He  sees  broad  legal  principles,  and  the  subtlest  dis- 
tinctions and  qualifications  of  doctrine,  with  equal  precision,  and  states 
them  with  the  greatest  clearness  and  accuracy.  His  knowledge  of  the 
law  is  profound  and  critical.  It  is  impossible  to  read  his  books  without 
noticing  the  discriminating  judgment  with  which  he  is  constantly  discus- 
sing and  comparing  the  decisions  and  reasonings  of  judges.  By  this 
means  he  is  many  times  enabled  to  show  the  unsoundness,  not  only  of 
ideas  thrown  out  by  judges,  but  of  the  points  decided.  His  remarkable 
power  in  this  respect  has  sometimes  caused  judicial  errors  to  be  corrected 
and  no  doubt  sometimes  to  be  prevented." 
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He  has  in  fact  generally  cited  all  the  cases  on  disputed 

questions  so  far  as  they  can  be  of  any  value,  as  well  upon 

questions  which  may  be  regarded  as  settled  as  those  not  en- 

.  tirely  so.     This  collection  of  authorities  was  essential  to  the 

completeness  of  his  works. 

But  the  feature  which  more  than  all  others  renders  his  books 
valuable  is  that,  while  presenting  all  views,  all  theories,  all 
decisions  material  to  know  the  history  and  existing  state  of 
the  law,  he  has  stated  the  law  on  principle^  as  deduced  from  its 
reason  zxiA  pliilosophy^  as  the  result  of  the  logic  of  the  decided 
cases} 

*  In  doing  this,  Bishop  has  not  escaped  criticism.  Thus,  the  Chicago 
Bench  and  Bar  for  April,  1873,  ^^  ^  notice  of  his  "  Statutory  Crimes,*' 
says :  "  His  writings  on  legal  subjects  are  characterized  by  conciseness, 
clearness  and  abundant  citation  of  authorities.  While  his  books  are  not 
free  from  mannerisms,  and  while  he  indulges  in  some  instances  in  the 
presentation  of  theories  confessedly  not  founded  on  adjudications  ^  and  open 
to  criticism  as  thus  wanting  in  the  weight  of  authority,  there  is  in  them  a 
sufficiency  of  sound  reasoning  to  entitle  them  to  the  respectful  consider- 
ation which  they  have  received.'* 

Now  it  is  plain  that  the  words  which  I  have  here  put  in  italics  proceed 
from  a  misapprehension  of  the  character  of  Bishop's  books,  or  of  the 
meaning  of  legal  language     Without  referring  to  statutes  and  other  ar- 
bitrary forms  of  written  law,  there  is  nothing  in  the  books  of  this  author 
which  be  ever  confessed  to  be,  or  which  in  fact  was,  "  not  founded  on  ad- 
judications."   Clearly,  therefore,  the  writer  in  the  Bench  and  Bar  alluded 
to  instances  in  which  Bishop  has  stated  rules  of  law  as  the  result  oi prin- 
ciple.    But  no  writer  who  understands  himself  ever  meant  that  the  doc- 
trine which  he  was  laying  down  "  on  principle**  was  "  not  founded  on 
adjudications."    The  meaning  is  directly  the  reverse ;  namely,  that  it  is 
founded  on  adjudications,  most  emphatically  so/  and  not  on  a  single  ad- 
judication, but  on  a  line  of  adjudications  sufficiently  long  to  establish  the 
principle ;  while  on  the  other  hand,  a  proposition  may  be  said  to  be  sus- 
tained by  the  adjudications,  though  they  have  not  been  so  numerous  and 
full  as  to  establish  a  principle.    Another  distinction  is,  that  we  sometimes 
say  a  rule  of  law  must  be  in  a  given  form  on  principle,  if  the  adjudications 
have  not  been  of  the  exact  question,  but  of  questions  necessarily  leading 
to  it.     Hence  in  some  \iisXA.nct principle  may  be  one  way  and  adjudication 
another,  the  meaning  of  which  is,  that  the  nearer  and  remote  adjudica- 
tions are  in  conflict.    And  if  a  writer  does  not,  as  Bishop  has  done,  point 
•  out  this  conflict,  he  would  not  state  the  law  •*  on  the  authorities**  accu- 
rately. 

A  case  may  be  supposed  to  illustrate  this.     Let  it  be  supposed  that  a 
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And  now  I  proceed  to  notice  another  feature  of  Bishop's 
works : 

2.  He  has  placed  the  true  doctrine  of  the  law  in  such  lights 
and  accompanied  it  by  such  reason  as  to  carry  conviction  to  the 

man  was  sued  for  necessaries  furnished  a  woman  alleged  to  be  his  wife, 
the  defendant  denying  this  allegation.  Suppose  the  proven  facts  to  have 
been,  that  the  parties  were  duly  married;  but,  a  month  after  the  mar- 
riage they  agreed  together  to  be  no  longer  husband  and  wife,  and  the 
question  for  the  court  was,  whether  or  not  this  post-nuptial  agreement 
sundered  the  marriage.  The  court  held  that  it  did,  the  judge  observing  : 
"  The  question  is,  I  am  surprised  to  find,  a  novel  one.  I  had  supposed 
it  to  be  settled  that  married  parties  could  not  dissolve  their  marriage  by 
mutual  consent.  And  I  do  find,  on  looking  into  the  books,  that  they 
contain  some  such  hints;  but  I  have  examined  every  reported  case, 
English  and  American,  and  the  resuh  is  that  the  question  never  was 
raised,  and  I  must  pronounce  upon  it  for  the  first  time.  Still,  the  doc- 
trine is  plain,  and  it  is  contrary  to  the  impressions  of  the  community  and  to 
my  first  impression.  Every  reported  case,  and  every  text  book,  lays  it 
down  that  marriage  is  a  contract.  And  it  is  an  established  principle  in 
the  law  of  contracts,  supported  by  every  text  book  on  the  subject,  and 
often  adjudged  and  never  contradicted  in  the  courts,  that  the  parties  to 
a  contract  can  mutually  dissolve  it  at  pleasure.  They  have  dissolved 
this  contract,  and  what  they  have  done  this  court  has  no  power  to 
undo.'*  What  should  a  writer  on  the  Law  of  Marriage,  or  of  Husband 
and  Wife,  say  of  such  a  question  ?  This  was  the  only  authority  on  the 
direct  point,  for  counsel  in  subsequent  cases  had  never  dared  to  go  back 
of  this  one  adjudicated  case  to  see,if  it  rested  on  principle.  Men  like  this 
reviewer  in  the  Bench  and  Bar  would  have  said  a  commentator,  in 
stating  the  law,  should  lay  it  down  "  in  the  very  words  of  the  learned 
judge"  and  not  "  indulge  in  the  presentation  of  theories  confessedly  not 
founded  on  adjudications,'' 

But  a  really  learned  law  writer  of  commentaries,  who  grasped  the 
reason  of  the  adjudications  affecting  marriage  in  all  its  results,  would 
say  that  though  this  decision  was  not  contradicted  by  any  other  to  the 
direct  point,  it  was  still  so  contrary  to  legal  principle,  that  it  could  not 
stand.  Bishop  has  shown  that,  contrary  to  the  universal  language  of 
the  books,  the  ** adjudications''  proved  marriage  to  be  not  a  contract ^  but 
a  status.  This  principle  being  established,  it  follows  that  the  decision  in 
question  was  wrong.  And  in  evolving  the  principle  that  marriage  is  a 
status,  not  a  contract,  Bishop  has  placed  the  doctrine  of  marriage  more 
accurately  on  the  decisions  than  any  of  his  predecessors  had  done. 

Turning  back,  then,  to  the  words  of  the  reviewer,  we  see  that  Bishop 
is  not  open  to  the  criticism  he  makes.  On  the  contrary,  his  books  are 
really  echoes  of  the  **  adjudications"  of  the  principles  embodied  in  thcm^ 
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legcd  mind;  thus  not  only  promoting  truth  but  harmony  also  in 
the  result  of  the  judicial  decisions. 

Illustrations  and  Specifications, — In  the  preface  to  the  first 
edition  of  the  Law  of  Marriage  and  Divorce,  in  referring  to 

The  eminent  jurist  referred  to,  in  the  last  preceding  note,  in  speaking 
of  Bishop's  j/y/i?,says:  "Our  author's  style  is  strongly  marked,  as  that  of 
every  man  of  decided  character  must  be.  It  is  the  natural  expression  of 
his  ideas.  Every  sentence  contains  a  clear  and  precise  thought. 
Though  he  has  firm  convictions,  he  never  aims  to  give  the  faintest  false 
coloring,  but  always  to  show  the  exact  state  of  the  facts  or  the  law  with 
which  he  is  dealing.  His  conscientious  desire  never  to  overstate  or 
understate  any  thing,  leads  him  occasionally  to  make  long  sentences, 
which  a  more  careless  writer  might  regard  as  ungraceful. 

"The  vigor  and  earnestness  with  whirh  he  never  fails  to  write  are  quite 
remarkable.  Every  sentence  is  fresh  and  living.  One  cannot  read  his 
books  without  feeling  that  they  come  from  a  man  who  not  only  teaches 
with  scrupulous  fidelity  the  established  doctrines  of  the  law,  but  is  at  the 
same  time  a  warm  friend  of  justice  and  good  morals. 

"The  following  is  a  specimen  of  Mr.  Bishop*s  freedom  and  zeal  in  dis- 
cussion, taken  from  his  comments  on  divorce  from  bed  and  board.  I 
copy  only  a  few  lines,  and  they  by  no  means  do  full  justice  to  his  treat- 
ment of  the  subject,  which  is  rather  too  long  to  quote:  'The  simple 
statement  of  the  law  itself  is  sufficient  to  satisfy  any  mind,  not  already 
perverted  by  false  notions  instilled  into  it  in  its  hours  of  freeedom  from 
thought,  that  this  law  can  only  be  evil  in  its  influence,  and  evil  continu- 
ally. A  man  and  woman,  one  of  whom  has  conducted  ill,  and  the 
other  well  in  the  matrimonial  relation,  are  left  by  this  divorce  under  all 
the  burdens  of  marriage,  yet  forbidden  to  marry,  and  only  permitted,  if 
both  choose  to  come  together  and  form  anew  the  relation  of  hate,  al- 
ready proved  to  be  without  the  continuing  element  of  love.  And  why  is 
the  innocent  party  thus  burdened  ?  Because  somebody  thinks — ^but  let 
us  not  undertake  to  give  reasons  for  what  has  no  reason.  If  marriage 
is  good  for  one  innocent  person,  surely  it  is  good  for  another.  If  mar- 
riage has  a  charm  to  hold  back  from  vice  one  mind  inclined  to  err, 
surely  the  interest  of  the  community  and  private  morals  alike  demand 
that  every  willing  and  erring  person  be  brought  under  this  charm  ?' — 
Marriage  and  Divorce,  \  39. 

"The  steady  earnestness  of  Mr.  Bishop's  manner  acts  upon  the  sym- 
pathy of  his  readers  to  such  an  extent  that  they  often  enjoy  his  discus- 
sions of  most  unpromising  questions.  He  has  another  peculiarity  of 
occasionally  introducing  metaphors,  comparisons,  and  other  ornaments, 
and  playful  sallies  which  a  purist  might  object  to  as  not  in  the  best 
taste.  For  my  own  part,  I  regard  these  fancies  very  favorably,  because 
they  always  enliven  a  dry  subject,  and  sometimes  serve  like  a  discord 


86  THE  WORKS   OF  JOEL   PRENTISS   BISHOP. 

the  many  conflicts  which  then,  more  than  now,  existed  in 
the  adjudged  law  of  the  subject,  it  was  said,  that,  in  most  in- 
stances of  this  sort,  while  one  side  of  the  controversy  was 
necessarily  right  rather  than  the  other,  in  the  result  to  which 
the  argument  conducted,  neither  side  had  presented  what 
seemed  to  be  the  better  reasons,  therefore  on  such  ques- 
tions the  author  had  generally  been  compelled  to  walk  in  a 
somewhat  untrodden  way.  And,  he  added :  "  Truth  alone 
and  unadorned,  with  no  shadow  of  contiguous  error  upon  its 
visage,  is  usually  recognized  alike  by  all  men ;  and  the  prin- 
cipal reason  why  differences  arise,  is  because  it  has  never 
.thus  been  distinctly  and  accurately  seen."  In  a  late  edition 
of  his  work  on  Criminal  Law,  (vol.  i.  5th  ed.  §§  94,  95,)  he 
made  a  fuller  statement  of  this  matter,  which  it  is  unneces- 
sary now  to  repeat. 

in  music.  This  is  a  specimen :  'A  statute  in  Virginia  declares  marriage, 
vhere  one  of  the  parties  is  insane,  void  from  the  time  they  shall  be  so 
<leclared  by  a  decree  of  divorce  or  nullity.*  Our  author  shows  that  such 
marriages  ought  to  be  considered  void  from  the  beginning.  In  com- 
imenting  on  this  statute  he  uses  these  words :  '  All  he  can  safely  say  is 
that  young  ladies  of  fortune  in  Virginia  should  beware  how  they  become 
insane.*  i  Bish.  Mar.  &  Div.  {{  90  ^.  90  c.  In  another  place  he  says, 
'  The  minds  of  some  judges  have  been  draped  in  mist  on  this  subject.* 
I  Bish.  Mar.  &  Div.  \  95.  Another  example  follows :  'Although  the 
views  of  a  law  writer  have,  as  such,  no  authoritative  force  before  any 
court,  yet  the  reason  which  either  a  law  writer  or  an  advocate  presents, 
are,  as  reasons,  just  as  binding  upon  the  judges  as  are  the  reasons 
which  a  whole  bench  of  judges  put  forth  in  deciding  a  cause,  considered 
but  as  reasons.  The  decision  is  indeed  authoritative  law  in  the  locality 
to  which  the  tribunal  pertains ;  but  the  reasons,  as  reasons,  carry  with 
them  nowhere  any  force  which  they  would  not  have  if  enunciated 
by  the  boy  who  black*s  the  judge's  boots,* 

"  There  we  have  wholesome  truth  which  bench  and  bar  sometimes 
forget.  The  last  words  make  us  smile,  but  they  clinch  the  idea,  so  that 
it  will  never  start  from  the  memory. 

"  I  admire,  as  I  have  already  intimated,  Mr.  Bishop's  courage  in  at- 
tacking misguided  legislation  and  erroneous  decisions  of  courts.  Yet  it 
seems  to  me  that  sometimes,  not  often,  his  abundant/(7r/r*/^r /«  re  makes 
him  neglect  that  suaviter  in  modo  which,  in  literary  warfare,  usually  aids 
the  assailant.     But  this  fault,  if  it  be  one,  is  near  akin  to  virtue. 

"I  do  not  like  to  end  with  fault  finding,  and  therefore  conclude  with  ex- 
pressing my  earnest  desire  that  Mr,  Bishop  may  live  to  enrich  our  juris- 
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I  will  State  some  instances  by  way  of  illustration.  When 
the  book  on  Marriage  and  Divorce  was  written,  it  was  a  dis- 
puted question  whether,  if  one  of  the  married  parties  was 
living  in  one  state  and  the  other  in  another,  there  could  be 
any  valid  divorce  between  them.  A  plaintiff  could  not  go 
into  the  state  where  the  defendant  resided,  and  there  obtain 
-a  divorce,  because,  among  other  reasons,  the  states  had  all, 
or  nearly  all,  provided  by  statute  that  the  plaintiff  in  a  divorce 
cause  must  be  a  resident ;  and  generally  it  was  required  that 
the  residence  should  have  continued  for  a  specified  time.  He 
could  not  bring  the  defendant  into  his  own  state,  because  no 
process  of  a  state  court  can  run  into  a  sister  state.  Story 
had  summed  up  the  doctrine  of  the  jurisdiction  in  divorce 
cases  by  saying : 

"  Upon  the  whole,  the  doctrine  now  firmly  established  in 
America  upon  the  subject  of  divorce  is,  that  the  law  of  the 
2xXMdX  bona  fide  domicil  of  the  parties  gives  jurisdiction  to 
the  proper  courts  to  decree  a  divorce  for  any  cause  allowed 
by  the  local  law,  without  any  reference  to  the  law  of  the 
place  of  the  original  marriage,  or  the  place  where  the  offense 
for  which  the  divorce  is  allowed  was  committed."  Conf.  of 
Laws,  §  230  <j. 

But  it  had  been  settled  that  husband  and  wife  might  have 
separate  domicils  for  divorce  purposes,  and  how  it  was  where 

prudence  with  more  volumes  equal  to  those  which  he  has  already  pub- 
lished." 

The  Hon.  Stephen  J.  Field,  associate  justice  of  the  Supreme  Co  urt  of 
the  United  States,  in   writing   May   13,  1873,  of  Bishop's  books,  said: 
"Few  law  treatises,  certainly  none  produced  in  this  country,  are  so  fre- 
quently cited  or  more  esteemed  both  by  the  bar  and  the  bench." 

The  Hon.  John  Erskine,  judge  of  the  United  States  District  Court  for 
the  District  of  Georgia,  writing  September  23,  1872,  of  Bishop's  Criminal 
Law  says  :  "  There  is  here  and  there  in  them  also  an  Attic   quaintness 
of  expression  that  to  me  is  very  pleasant  indeed.     Take  for  instance 
this,  which  occurs  in  sec.  83.  5th  chapt.    ist  Vol.  'Without        *  * 

-drawing  from  this  hard  subject,  with  the  flint  of  his  own  mind,  one  spark 
•of  original  light,  or  emitting  one  ray  of  legal  genius  !' 

"Now,  tjUcmg  all  I  have  quoted,  it  is  as  nice  a  piece  of  satire  as,  I  ven- 
ture to  say,  can  be  found.  It  is,  too.  of  the  true  kind ;  it  tickles  (at  least 
the  looker-on)  while  it  probes  the  wound." 
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the  domicil  of  one  of  the  parties  was  in  one  state,  and  that 
of  the  other  in  another  state,  this  eminent  writer  did  not  en- 
lighten us.     The  judicial  dicta,  however,  'had  been  almost 
uniformly  to  the  effect  that,  in  such  a  case,  there  could,  as  a 
general  thing,  be  no  divorce  which  would  be  recognized  as 
valid  out  of  the  state  in  which  it  was  pronounced.     Indeed, 
the  reasoning  had  been  patterned  on  that  in  the  supposed 
case  heretofore  stated,  conducting  to  the  result  that  parties 
could  divorce  themselves  at  pleasure.     Marriage,  it  was  said, 
was  a  contract ;  consequently  it  would  violate  the  first  prin- 
ciples, alike  of  law  and  of  natural  justice,  to  hold  a  party 
bound  by  a  decree  dissolving  his  contract,  rendered  by  a 
tribunal  to  which  he  was  not  personally  amenable,  to  which 
he  could  not  be  summoned,  and  in  which  he  did  not  appear. 
Drawing  in  a  line  with  a  mass  of  dicta  to  this  effect,  there 
was  at  least  one  direct  adjudication,  and  those  who  do  not 
distinguish  nicely  between  dicta  and  adjudication  claimed  that 
there  were  many  more.     Opposed  to  all  this  on  what  Bishop 
deemed  the  right  side,  was  Harding  v.  Alden,  9  Greenl.  140; 
but  the  reasoning,  however  worthy  in  itself,  had  failed  to  be 
convincing  to  the  extent  of  stemming  the  adverse  stream. 
Bishop  adopted  a  course  of  reasoning  entirely  original  with 
him,  and  which  has  satisfied  every  legal  person  who  has  ex- 
amined it  sufficiently  to  understand  it.     There  are  many  per- 
sons, who  have  not  thus  carefully  examined  it,  who  think  the 
whole  doctrine  erroneous  in  law  and  morals.     But  the  current 
of  decision  has  changed,  and  it  is  all  now  one  way.     The 
adverse  adjudication  just  mentioned  has  been  overruled  in  the 
very  court  in  which  it  was  pronounced,  and  the  Supreme 
Court  of  the  United  States,  and  the  courts  of  various  states 
have  adopted  the  doctrine  announced  by  Bishop.    And  when- 
ever the  question  has  been  reasoned  out  in  any  court,  his  line  of 
argument  has  been  pursued.     One  of  the  early  cases  which 
arose  after  his  book  was  written,  was  the  Rhode  Island  one  of 
Ditson  V.  Ditson,  4  R.  I.  87,  and  the  opinion  was  delivered  by 

• 

the  late  Chief  Justice  Ames.  He  went  into  the  investigation, 
doubtless  with  no  prepossession  in  favor  of  the  side  which  he 
espoused ;  but  the  opinion  with  which  the  investigation  ter- 
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minated  is  an  admirable  reproduction  of  Bishop's  argument, 
accompanied  by  due  references  to  his  book.  It  has  ever 
since  been  regarded  as  the  leading  case  on  the  subject.  This 
matter  is  in  some  respects  more  minutely  stated  in  2  Mar- 
riage and  Divorce  (5th  ed.)  §§  155,  170  r.  And  see  the  long: 
note  to  §  163. 

I  might  refer  to  various  other  instances  in  connection  with 
the  law  of  marriage  and  divorce ;  but,  in  general  terms,  to 
the  current  of  judicial  thought  which  this  book  opened,  andy. 
in  considerable  degree,  to  the  very  words  in  which  the  thought 
was  expressed,  the  language  of  the  courts  has,  as  a  general 
thing,  ever  since  conformed.  It  has  harmonized  opinions; 
and  the  judicial  law  of  our  several  states,  which  at  the  time 
Bishop  first  wrote  was  in  great  conflict,  is  now  in  as  much 
harmony  upon  this  subject  as  on  any  other.  The  instances 
are  too  many  for  separate  specification. 

Of  Bishop's  other  books  the  only  one  which  has  been  long 
enough  before  the  profession  to  furnish  many  illustrations,  is 
that  on  the  Criminal  Law,  in  two  volumes.  It  would  be  im- 
possible to  go  through  every  part  of  these  volumes ;  but  let 
us  turn  to  a  single  chapter,  that  on  the  Law  of  Attempt,  The 
subject  cannot  be  said  to  have  been  discussed  by  any  pre- 
ceding text  writer.  Russell  had  some  two  or  three  page^ 
on  it,  Archbold  had  a  few  disconnected  paragraphs,  and  the 
American  work  by  Wharton,  the  third  edition  of  which  was 
before  the  public  when  Bishop  first  wrote,  and  which  as  to 
the  English  law  on  all  the  subjects  consisted  mainly  and  to 
some  extent,  perhaps,  necessarily  of  a  reproduction  of  Eng- 
lish text  books,  but  with  improvements  in  some  respects,  con- 
tained less  than  two  pages.  Bishop's  discussion  of  the  law 
of  this  topic  in  his  first  edition  covered  seventeen  pages  \ 
and  of  the  Pleading,  Practice,  and  Evidepce  relating  to  it, 
twelve  pages  of  the  first  edition  of  Criminal  Procedure ;  mak- 
ing twenty-nine  pages  covered  by  this  topic  in  the  first  edi- 
tion of  his  works  relating  to  criminal  law  and  procedure. 
Turning  now  to  the  work  on  Criminal  Law,  we  find  among 
other  illustrations  under  this  head  of  Attempt,  the  following : 

It  is  known  that  there  are  many  crimes  which  a  party  may 
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♦commit  when  he  does  not  intend  to  commit  them,  but  has 
only  a  general  evil  mind,  or  a  purpose  to  do  something  else  which 
is  wrong.  Among  them,  for  example,  is  murder,  as  defined 
at  the  common  law.  A  large  part  of  the  murders  are  com- 
mitted when  the  guilty  person  does  not  mean  to  take  life. 
If,  then,  a  person  makes  an  assault,  not  meaning  to  take 
the  life  of  the  person  assaulted,  but  intending  some  other 
evil  consequence,  yet  when  the  circumstances  are  such  that 
if  the  person  dies  the  offence  will  be  murder,  is  it  an  assault 
with  intent  to  commit  murder  when  the  person  assaulted 
does  not  die  ?  Some  courts  had  held  that  it  is.  Among 
them  was  the  Supreme  Court  of  Alabama.  Said  a  learned 
judge  in  one  case,  "  In  order  to  make  out  the  offence  for 
which  the  defendent  was  indicted,  it  is  necessary  to  show 
that  the  assault  was  made  under  such  circumstances  that,  if 
the  assault  had  resulted  in  the  death  of  the  party  assaulted, 
it  would  have  been  murder."^  Therefore,  when  an  assailant 
was  so  drunk  as  not  to  be  capable  of  having  any  intent,  he 
was  still  held  to  be  guilty  of  an  assault  with  intent  to  commit 
murder,  in  a  case  when,  had  the  assailed  person  died,  the 
offence  would  have  been  murder. '°  But  when  Bishop's  book 
•appeared,  this  doctrine  was  reversed  in  the  same  tribunal ; 
clnd  it  was  held  expressly  on  the  strength  of  his  discussion 
that  general  malice  will  not  do  in  attempt,  but  that  to  make 
a  man  guilty  he  must  in  fact  intend  to  commit  the  specific 
crime  for  the  attempt  to  commit  which  he  is  indicted." 
Consequently,  it  was  afterwards  held,  contrary  to  the  former 
decision,  that,  if  a  man  is  so  drunk  as  to  be  unable  to  enter- 
tain the  intent  to  take  life,  he  cannot  commit  the  crime  of 
an  assault  with  intent  to  murder,  though  he  can  commit  the 
murder  itself."     And  it  is  believed  that,  in  the  other  states, 

9  Scitz  V.  The  State,  23  Ala.  42,  43. 
»°The  State  v.  Bullock.  13  Ala.  413. 
Ogletree  v.  The  State,  28  Ala.  693,  701. 

Mooney  v.  The  State,  33  Ala.  419.  This,  of  course,  refers  to  murder 
at  common  law,  where  a  specific  intent  to  kill  is  not  essential  to  consti- 
tute murder.  But  where  this  rule  of  the  common  law  has  been  changed 
by  statute  requiring  a  purpose  to  kill,  the  rule  stated  in  the  text  would 
not  be  applicable.    This  is  sufficiently  shown   in  Robbins  v.  State,  8 


II 
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the  doctrine  which  requires  the  specific  intent  in  these  cases,  as. 
laid  down  by  Bishop,  has  nearly,  perhaps  quite,  superseded 
the  other  view  as  general  American  law.  Certainly  the  tri- 
umph of  this  doctrine  where  it  was  not  before  in  the  ascen- 
dant, is  not  limited  to  Alabama. 

Again,  in  the  Indiana  case  of  The  State  v.  Swails,  8  Ind. 
524,  on  another  branch  of  the  law  of  attempt,  a  doctrine  was 
laid  down  which  Bishop  declared  to  be  unsound,  adding  his, 
reasons.  In  the  later  case  of  Kunkle  v.  The  State,  32  Ind. 
220,  the  same  court  adopted  and  substantially  copied  in  its 
opinion  the  views  of  Bishop  and  declined  to  follow  the  doc- 
trine of  the  former  case.  There  are  doubtless  other  in- 
stances of  the  same  sort ;  but  it  is  unnecessary  to  multiply 
cases. 

Much  of  what  was  originally  laid  down  in  the  chapter 
could  be  placed  only  on  principle ;  but  it  has  been  quite  uni- 
formly accepted  by  the  courts  as  sound  in  law,  and  has  often 
been  quoted  from  and  approved.  I  might  speak  of  other 
similar  matters  throughout  the  book,  and  in  the  work  on 
Criminal  Procedure ;  and  even  in  the  work  on  the  Law  of 
Married  Women,  the  last  volume  of  which  has  only  recently 
been  published.  But  this  is  unnecessary.  Bishop  has  been 
very  generally,  if  not  uniformly  successful  in  so  presenting 
the  law  on  disputed  questions,  that  those  who  have  taken 
pains  to  understand  his  views  have  accepted  them.  And  this: 
is  what  by  no  means  all  of  the  judges  have  succeeded  in 
doing  in  arguments  embodied  in  judicial  decisions ;  although 
decisions  of  the  courts  are  often  and,  perhaps,  generally 
more  regarded  and  more  carefully  examined,  than  the  expo- 
sitions of  the  text  writers.  In  fact,  judges  and  practicing 
lawyers  sometimes  affect  to  despise  all  expositions  of  text 
writers,  and  to  refuse  to  acknowledge  that  they  have  been 
influenced  by  them.     An  illustration  of  this  may  be  given. 

Ohio  State.    The  writer  of  this  article  was  the  judge  before  whom  that 
case  was  tried  in  the  first  instance.  So  far  as  the  decision  of  the  Supreme 
Court  of  Ohio  in  that  case  relates  to  murder  by  poisoning,  it  is  clearly 
wrong.    This  has  been  shown  by  a  review  of  it  in  the  ColumSus  Medtcat 
and  Surgical  youmaL 
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The  first  edition  of  Bishop's  Criminal  Procedure,  vol.  I, 
§§  17,  18,  criticized  some  Massachusetts  cases.  This  was  in 
1866.  In  1869  the  same  Massachusetts  court  in  Thayer  v. 
Thayer,  lOi  Mass.  iii,  adopted  his  view,  and  in  effect  over- 
ruled those  cases,  but  made  no  reference  to  Bishop's  book.*^ 
But  enough  has  been  said  on  this  head. 

I  proceed  to  state  in  brief  another  feature  of  Bishop's 
Commentaries. 

J.  He  has  evolved  from  the  adjudicated  cases  and  established 
very  many  legal  doctrines^  which  do  not  appear  to  have  occurred 
to  the  judges  pronouncing  the  decisions,  or  to  former  authors. 

This  may  be  incidentally  gathered  from  what  has  already 
been  said,  and  from  what  will  hereafter  appear.  A  compari- 
son of  Bishop's  books  with  those  of  authors  who  wrote  prior 
to  his  publications,  and  with  decisions  of  like  date,  will  fur- 
nish abundant  additional  evidence  of  this.  Somewhat  inti- 
mately connected  with  this  proposition,  but  still  different  from 
it  in  quality  and  degree,  it  is  but  simple  justice  to  state  of 
Bishop's  several  books,  without  disparaging  the  acknowledged 
merits  and  great  learning  and  ability  of  other  authors,  and  of 
judges,  another  proposition,  as  follows : 

^.  A  large  part  of  each  of  Bishop's  books  consists  of  legal  doc- 
trine derived  from  the  adjudicated  cases,  which  doctrine  and 
which  cases  have  never  in  afiy  way  been  alluded  to  by  any  other 
author,  English  or  American, 

Proofs  and  illustrations  as  to  the  cases. — It  is  possible  to  note 
^uch  as  have  been  referred  to  by  other  authors,  as  compared 
with  Bishop,  and  such  as  have  not,  and  then  to  count  them. 
As  to  the  work  on  Marriage  and  Divorce,  there  can  be  no 
doubt,  for  a  casual  examination  of  it  as  compared  with  others 
on  the  same  subject,  will  readily  show  the  truth  of  the  propo- 
sition stated.  And  the  same  is  of  course  true  of  Bishop's  last 
work,  that  on  the  law  of  Married  Women,  because  there  is  no 
other  American  work  on  the  same  subject,  and  the  bulk  of  the 
vCases  are  American.'^   Nor  would  the  statement  be  questioned, 

'3  See,  forihis  matter  which  was  not  retained  in  the  2nd  Ed.  of  Grim, 
Proced.,  the  work  on  Stat.  Crimes,  {  680  et  seq.  If  instances  of  this  sort 
^ere  pleasant  to  contemplate,  others  might  be  added. 

^  There  is  a  quaint  old  English  book,  probably  the  first  on  the  subject. 
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If  it  were  important,  as  to  the  First  Book  of  the  Law. 

As  to  the  books  pertaining  to  the  criminal  law,  namely, 
Criminal  Law,  Criminal  Procedure,  and  Statutory  Crimes,  the 
examinations  and  countings  have  been  made.  The  books 
and  citations  used  for  the  comparisons  and  examinations 
were : — 

English. — Russell  on  Crimes,  4th  Lond.  Ed.,  in  3  vols,  1865  ; 
Archbold's  Criminal  Pleading  and  Evidence,  in  i  vol.,  17th 
Lond.  Ed.,  1871;  Roscoe's  Criminal  Evidence,  8th  Lond. 
Ed.,  I  vol.,  1874.  These  five  volumes  are  all  the  English 
books  on  the  subject,  which,  in  England,  are  kept  on  sale  by 
publishers.  They  constitute  the  body  of  the  English  text 
law. 

American,  —  Wharton's  Crim.  Law,  7th  Ed.,  3  vols.  ;'5 
Bishop's  series  of  works  in  their  last  editions,  namely,  Stat- 
utory Crimes,  ist  Ed. ;  Criminal  Procedure,  2nd  Ed. ;  Criminal 
Law,  5  th  Ed.     The  comparisons  and  countings  are  necessarily 

the  title  of  which  is,  verbatim  et  literatim^  as  follows ;  "  The  Lawe's 
Resolutions  of  Women's  Rights ;  or  the  Lawe's  Provision  for  Women. — 
A  Methodical  Collection  of  such  Statutes  and  Custontes,  with  the  Cases, 
Opinions,  Arguments  and  Points  of  Learning  in  the  Law,  as  doe  properly 
•  concerne  Women. — Together  with  a  compendious  Table  whereby  the 
chiefe  matters  in  this  Booke  contained,  may  be  more  readily  found, 
London.  Printed  by  the  assigns  of  John  More,  Esq.,  and  to  be  sold  by 
John  Groove,  at  his  Shop  neere  the  Rowles,  in  Chancery  Lane,  over 
against  the  5/:i ^-Clerks  Office  1632." 
The  author's  name  does  not  appear. 

's  A  Treatise  on  the  Criminal  Law  of  the  United  States ;  By  Francis 
Wharton,  LL.D.,  in  3  vols  ,  7th  Edition,  Philadelphia,  1874.  Vol.  i,  Princi- 
ples, Pleadings  and  Evidence.  Vol.  2,  Crimes.  Vol.  3,  Practice.  The 
preface  says  the  work  covers  "  the  whole  field  of  criminal  jurisprudence.'* 
Wharton  has  also,  "  Precedents  of  Indictments  and  Pleas  adapted  to 
the  use,  both  of  the  Courts  of  the  United  States  and  those  of  all  the  sev- 
eral States,  together  with  notes  on  Criminal  Pleading  and  Practice.  By 
Francis  Wharton,  LL.D.,  2d  Edition,  2  vols.,  187 1."  Also  a  work  on  the 
Law  of  Homicide.     In  comparing  in  the  article  to  which  this  note  is  ap- 

.  pended  the  number  of  cases  in  Bishop's  series  of  books  with  those  in 
Wharton,  reference  is  only  made  to  Wharton's  Criminal  Law  in  3  vols., 
since  it  includes  "Principles,  Pleading,  Evidence,  Crimes  and  Practice," 

•being  subjects  treated  of  by  Bishop  in  his  works  on  Criminal  Law,  Crim- 

*inal  Procedure  and  Statutory  Crimes. 
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made,  for  the  most  part,  from  the  several  indexes  of  cases 
cited ;  and,  as  there  may  be  errors  in  them,  as  well  as  in  the 
references  in  the  body  of  the  books,  the  results  cannot  be  in 
the  strictest  sense  absolutely  accurate ;  but  they  are  the  re- 
sult of  careful  labor  and  counting,  and  as  accurate  as  they 
could  be  made  without  a  fresh  verification  of  the  cases  by  the 
original  books  of  reports.  There  are  inaccuracies  in  Whar- 
ton's book,  both  in  the  citations  themselves  in  the  body  of  it, 
and  in  the  index  of  cases.  There  may  be  some  in  Bishop ; 
but  if  so,  comparatively  few.  The  number  of  cases  in 
Bishop's  series,  deducting  all  repetitions  of  cases  referred  to 
in  more  of  the  books  than  one,  was  found  to  be  15,006;  of 
these  8,177  2tre  not  referred  to  in  any  of  the  other  eight  vol- 
umes of  English  and  American  text-law ;  against,  of  course, 
6,829  which  are  referred  to  in  one  or  more  of  those  other 
works.  It  is  perceived,  therefore,  that  more  than  half  of  the 
cases  cited  by  Bishop  have  never  be^n  referred  to  by  any 
other  text  writer,  English  or  American,  in  any  of  the  works 
mentioned. 

But  the  number  of  cases  cited  by  an  author  does  not  nec- 
essarily determine  the  quantity  of  legal  doctrine  which  he 
gives.  Still  it  is  an  element  to  be  taken  into  the  account,  and 
an  important  one ;  because  all  legal  doctrine  springs  out  of 
the  adjudged  law,  or  as  a  result  of  principle  established  by 
it,  or  from  right  reason.  Certainly  no  writer  on  the  criminal 
law,  English  or  American,  has  attempted  to  lay  down  any 
great  amount  of  legal  doctrine,  for  the  support  of  which  he 
does  not  cite  adjudged  cases  or  their  results  in  principle,  ir 
Bishop's  books  were  compared  merely  with  the  English  ones, 
no  person  would  question  the  result;  namely,  that  more  than 
half  the  legal  doctrine  in  them  is  such  as  is  not  found  in  the 
English  books.  The  reason  for  this  is  two-fold :  first,  there 
is  a  great  body  of  the  older  English  law  which  is  deemed  to 
be  superseded  in  England  by  statutes,  and  therefore  is  not 
given  in  the  English  text  books,  while  still  it  is  good  law  in 
our  country,  and  ought  to  be  found  in  an  American  book* 
Secondly,  the  American  growth  of  the  law  is  more  than  all 
the  English,  old  and  new,  combined.     As  to  the  first  of  these 
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two  propositions,  a  single  illustration  will  show  how  the  fact 
is.     There  is  a  book  called  **  Fisher's  Digest  of  the  Criminal 
Law/*  published  at  San  Francisco  in  187 1.     It  is  prefaced  by 
a  note  in  which  the  writer  says,  "  This  volume  is  a  full  re- 
print from  Mr.  Fisher's  Common  Law  Digest,  of  the  titles 
Criminal  Law  and  Criminal  Information,  and  will  be  found  a 
complete  compendium  of  the  English  law  of  crimes  and  pun- 
ishments, upon  which  our  American  criminal  law  is  founded." 
The  cases  decided  since  Fisher  wrote,  it  was  also  said,  have 
been  added  from  the  tenth  and  eleventh  volumes  of  Cox's 
Criminal  Cases.     Now,  if  we  look  into  the  English  Fisher, 
we  shall  see  that  he  professes  to  have  omitted  the  cases  which 
have  become  obsolete  by  reason  of  superseding  statutes.    But 
how  much  of  the  English  criminal  law  has  thus  become  ob- 
solete ?     I  do  not  know ;  but  the  quantity  which  is  deemed  to 
be  thus  obsolete  there,  yet  not  so  with  us,  is  sufficient  to  startle 
one  who  has  not  looked  into  the  question.     Bishop's  series  of 
books  gives  no  English  law  which  is  obsolete  in  this  country. 
Yet,  while  he  has  cited  in  them  4,425  English  cases,  2,404, 
considerably  more  than  half,  are  not  in  this  American  reprint 
of  Fisher.     It  would  seem,  therefore,  from  this,  if  there  were 
no  qualifications  of  the  inference  to  be  derived  from  it,  which 
I  think  there  are,  that  over  half  of  the  English  law  of  crimes, 
which  is  in  force  with  us,  is  deemed  to  be  superseded  in  Eng- 
land by  statutes.     A  fortiori,  therefore,  when  Bishop's  several 
books  contain  also  the  American  law,  more  than  half  of  it 
must  consist  of  doctrine  not  found  in  the  English  text  books. 
Let  us  keep  in  our  minds  this  mass  of  English  law,  not  found 
in  the  English  text  books,  because  superseded  by  statutes  in 
England,  while  yet  it  is  living  law  with  us.     But  the  English 
text  books  seem  not  to  have  excluded  it  all,  as  Fisher  has 
from  his  Digest,  or  seem  to  have  drawn  the  line  differently 
from  what  he  has  done.     Of  the  4,425  English  cases  cited  by 
Bishop,  there  are  1,546  that  are  not  referred  to  in  the  before- 
mentioned  five  volumes  of  English  text  law.     Of  these  1,546 
cases,  the  second  edition  of  Wharton's  Criminal  Law,  which 
was  the  one  current  when  Bishop  first  commenced  his  work, 
had  but   twelve.     From  this  it  would  seem  that  he  then  could 
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have  made  at  least  no  considerable  examinations  of  the  orig- 
inal English  cases  to  which  Bishop  refers,  but  which  are  not 
referred  to  in  this  edition  of  Wharton,  or  if  so,  did  not  deem 
them  material  to  carry  out  his  purpose.  It  is  by  no  means 
intended  to  disparage  the  valuable  work  of  Wharton.  He 
was  a  pioneer  in  American  authorship  on  this  subject,  and 
rendered  good  service.  His  labors  have  been  diversified  and 
great.  Bishop  has  pushed  his  researches,  so  far  as  we  can 
judge  from  results,  into  wider  fields,  and  so  given  the  profes- 
sion what  it  needed  in  a  convenient  form,  both  to  state  the 
law  and  to  point  out  the  sources  which  might  be  explored, 
to  shed  light  and  learning  on  the  subjects  discussed.  Whar- 
ton has  since  enlarged  and  improved  his  work,  and  in  his 
seventh  edition  he  has  118  of  the  before-mentioned  1,546 
cases  cited  by  Bishop.  Of  Bishop's  15,006  cases,  Wharton 
has  5,489,  leaving  9,517  not  cited.  From  this  it  would  seem 
that  Bishop  has  furnished  a  wider  scope  of  investigation  and 
a  fuller  statement  of  the  English  and  American  law  in  force 
in  this  country. 

Wharton  has  displayed  great  research,  and  adopted  a  some- 
what different  plan  from  Bishop.  Wharton  has  cited  in  all 
9,174  cases,  and  these  include  considerably  more  than  3,000 
cases  which  Bishop  seems  to  have  rejected  as  unnecessary  or 
erroneous  in  principle.  Wharton's  plan  has  generally  been 
to  cite  all  the  cases  which  he  examined,  though  not  all  which 
existed,  on  every  point,  while  Bishop  seems  to  have  rejected 
such  as  were  deemed  objectionable  or  unnecessary.  Both 
plans,  perhaps,  have  their  advantages  and  disadvantages. 
Wharton's  plan  will  enable  the  lawyer  and  judge  to  explore 
in  detail  the  cases  in  a  given  locality,  so  far  as  cited,  and  to 
that  extent  trace  the  history  of  the  adjudications  on  a  par- 
ticular enquiry.  But  it  has,  of  course,  a  tendency  to  keep 
alive  conflicting  views,  and  leave  unsettled  that  which  should 
be  settled,  and  sometimes  leads  to  unnecessary  prolixity  of 
citation.  It  sometimes  leaves  the  chaff  with  the  wheat,  and  re- 
quires the  labor  of  separating  them.  Some  principles  ought  to 
be  settled.  An  elementary  treatise  or  commentary  should 
rise  to  the  dignity  of  announcing  determined  results,  so  far 
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as  practicable,  unincumbered  by  recognizing  or  referring  to 
erroneous  cases,  which  may  repeat  themselves.  A  commen- 
tary which  does  this,  is,  as  has  been  justly  observed,  "better 
than  a  code :  for  this  is  the  triumph  of  truth,  while  the  code 
is  merely  the  triumph  of  power."'^ 

A  code  is  necessarily  arbitrary.  It  can  not  wisely  foresee 
what  mature  reason  may  require.  Hence,  judicial  determi- 
nations have  generally  more  of  logic  and  reason  and  justice 
than  mere  arbitrary  codes.  The  law,  as  deduced  from  right 
reason,  changes  with  circumstances.  A  code  is  unbending, 
and  may  hence  became  unreasonable  and  unjust. 

A  commentary  which  merely  undertakes  to  show  the  result 
^/decided  cases ^  is  very  little  better  than  a  dull  and  unreason- 
ing digest.  But  a  book  which,  like  those  of  Bishop,  elimi- 
nates tlie  laiv  as  founded  on  principle  from  adjudication  and 
reason,  must  be  more  enduring  than  any  code,  and  more  in- 
structive and  valuable  than  any  unreasoning  statements  which 
merely  pile  up  the  results  of  adjudication.  It  has  been  well 
said  by  Bishop,  that  **  as  the  past  never  repeats  itself,  and 
every  new  case  depends  for  its  decision  upon  principles  to 
be  drawn  from  previous  cases,  where  the  facts  were  not,  in  all 
particulars,  the  same,  a  book  for  use  in  practice  should 
present  to  the  lawyers  and  judges  who  may  consult  it,  not 
merely  the  dry  cases  of  the  past,  but  the  principles  already 
deduced  for  practical  use'*  '7 

This  presents  the  idea  and  plan  on  which  Bishop's  works 
have  been  written.  This  necessarily  rejects  a  mass  of  cases 
which  could  only  introduce  confusion  and  lead  away  from 
the  law,  rather  than  to  it. 

I  might  illustrate  this  by  reference  to  books  familiar  to  the 
profession.  The  early  edition  of  Voorhies'  New  York  Civil 
Code,  with  notes  of  decisions,  cited  all  the  adjudications 
upon  each  section.  These  were  made  by  courts  which  differ- 
ed widely,  and  the  result  was,  the  book,  while  valuable  as  a 
digest,  did  rfot  eliminate  and  settle  principles.  The  book  was 
once  cited  to  a  judge,  who  remarked  that  it  was  "  as  con- 

"*  Bishop  Crim.  Law,  §  94. 
'7 1  Bishop  Crim.  Law,  J  97, 
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elusive  as  a  whirlwind."  It  was  full  of  contradictory  decis- 
ions. In  this  respect  it  was  like  a  digest  collecting 
a// the  decisions.     On  all  such  we  might  well  inscribe, 

"  Nil  fuit  unquam, 
Sic  impar  sibi." 

But  a  commentary  may  well  reject  cases  which  have 
become  obsolete,  or  are  overruled,  or  founded  on  wrong 
reasons,  even  though  reaching  right  conclusions.  For 
all  such  cases,  when  introduced,  are  liable  to  unsettle  the  law 
or  to  mislead,  unless,  indeed,  they  are  referred  to  as  no  longer 
law,  and  that  can  generally  be  of  no  utility. 

In  the  original  preface  to  Wharton's  Criminal  Law,  which 
stood  in  every  edition  till  the  seventh,  he  made  a  statement 
which  was  tantamount  to  a  profession  of  having  cited  all  the 
cases  other  than  those  English  ones  which  are  not  applicable 
in  this  country ;  and  in  the  preface  to  the  seventh  edition  he 
says,  "  This  treatise  now  covers  the  whole  field  of  criminal 
jurisprudence."  Then,  after  speaking  of  illustrations  which 
he  has  taken  from  the  civil  law,  he  adds,  "  I  trust  it  will  not 
be  supposed  that  in  making,  as  I  constantly  do  in  the  follow- 
ing volumes,  appeals  to  these  authorities,  I  have  in  any  way 
relaxed  the  vigilant  scrutiny  and  careful  analysis  due  to  the 
adjudications  of  our  own  Anglo-American  courts.  So  far 
from  this  being  the  case,  I  can  now  say  that  there  is  not  a 
citation  in  my  former  texts  which  has  not,  for  this  edition^ 
been  verified ;  and  that,  as  far  as  I  know,  there  is  not  a  single 
intermediate  reported  English  and  American  criminal  decision 
which  I  have  not  scrutinized  and  introduced''  This  extract 
has  the  word  ^intermediate ^'  but  plainly  no  special  weight  is 
to  be  given  it,  for  the  "  intermediate"  cases  are  not  very  much 
more  fully  collected  than  the  rest.  And  still  the  fact  re- 
mains that  Bishop  has  introduced  15,006  selected  cdLses,  while 
Wharton  has  only  taken  5489  of  these,  or  a  little  over  a  third 
of  the  number  in  Bishop,  leaving  9,517  not  cited.     Notwith-  I 

standing  the  great  value  of  Wharton's  work,  it  can  not  ex- 
haust the  doctrines  of  criminal  law,  and  the  authorities  there- 
on in  view  of  the  many  cases  he  has  left  uncited.  It  must 
also  necessarily  result  that  Bishop  has  filled   many  gaps  of 
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legal  doctrine,  which  it  did  not  fall  within  the  plan  of  other 
authors  to  fill.  These  must  constitute  a  considerable  por- 
tion of  Bishop's  works.  From  all  this  another  proposition 
necessarily  results,  which  it  is  proper  to  state. 

5.  This  added  matter  in  Bishop's  works y  which  is  not  to  be 
found  in  any  of  the  ot/te'r  text  books  thentioned^  either  English  or 
American,  is  the  most  important  of  ail. 

The  reason  will  be  at  once  perceived.  The  other  matter 
can  be  readily  turned  to  in  the  books  already  before  the  pro- 
fession, but  as  to  this  which  is  added  in  Bishop,  it  cap  be 
found  in  none  of  the  text  books  mentioned.  And  as  Bishop 
has  collected  his  material  directly  from  the  original  reports, 
as  well  without  the  aid  of  the  digests  as  with  it,  he  has  neces- 
sarily referred  to  very  many  cases  which  no  lawyer  can  prac- 
tically find  in  any  other  way  than  by  consulting  his  works, 
or  by  going  through  the  laborious  and  painstaking  processes 
which  this  author  did  in  preparing  them,  which  is  almost 
equivalent  to  withdrawing  from  practice  to  pursue  the  en- 
quiry. '® 

In  what  has  been  said  I  have  thus  far  referred  mainly  to 
the  difficulties  a  law  writer  encounters,  the  characteristics 
generally  of  Bishop's  volumes,  the  results  he  has  accom- 
plished, and  the  great  service  he  has  rendered  to  legal 
science  and  to  good  government.  He  has  done  a  great 
work  and  done  it  admirably  well.  It  must  not  be  supposed 
that  in  thus  speaking  of  Bishop  I  have  forgotten  the  numer- 
ous other  authors,  both  dead  and  living,  who  have  on  the 
same  and  other  branches  of  law,  displayed  profound  thought, 
research  and  ability.  This  country  especially  has  been  pro- 
lific of  such,  and  particularly  of  late  years.  It  would  be  a 
grateful  task  to  examine  the  works  of  many  of  these  and 
to  commend  them  as  they  deserve.  But  I  am  not  now  writ- 
ing of  them.  It  would  extend  this  article  far  too  much  to 
take  up  even  Bishop's  works  separately  and  fully  examine 
each. 

6,  Bishop's  First  Book  of  the  Lara*. 

'*  1st  Criminal  Law  (5th  Ed.)  \\  93-98,  and  in  the  prefaces  to  the 
several  books. 
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One  of  these — "The  First  Book  of  the  Law" — ^has  gen- 
erally received  less  notice  than  his  other  works,  doubtless 
because  it  is  not  of  so  practical  daily  use  to  the  lawyer  and 
the  judge  as  those.  But  its  great  value  to  the  law  student 
and  the  citizen  desirous  of  knowing  something  of  the  sources 
and  character  of  the  laws  under  which  he  lives  can  not  be 
overstated. '9  In  this  country  every  citizen  should  know 
something  of  these.  There  are  many  books  written  "  upon 
the  plan  of  teaching  a  little  law  upon  every  legal  topic/* 
and  some  upon  the  plan  of  giving  a  full  outline  of  it  all. 
But  Bishop's  purpose  is  as  he  says :  "  First  to  enable 
all  young  persons  to  decide  for  themselves  whether  the 
law  offers  them  the  pursuit  for  life  which  is  best  adapted 
to  their  natural  capacities   and  tastes.      Second,   to   teach 

'9  There  are  numerous  law  books  of  this  class,  in  some  respects  of 
much  utility,  and  some  of  them  of  great  value.  Among  them  I  may 
mention  : 

"  Introduction  to  American  Law,  by  Timothy  Walker,  late  Professor 
of  Law  in  the  Cincinnati  Law  School.*' 

"  A  Compend  of  Lectures  on  the  Aim  and  Duties  of  the  Profession  of 
the  Law,  etc.,  by  George  Sharswood.  Philadelphia.  1875  It  is  com- 
monly  called  '  Sharswood' s  Professional  Ethics.*  " 

**  Analysis  of  American  Law  by  Thomas  W.  Powell.  Philadelphia, 
1870." 

"  A  Popular  and  Practical  Introduction  to  Law  Studies.  By  Samuel 
Warren,  etc.  Fifth  American  Edition.  Edited  by  Wm.  M.  Scott,  of 
the  Albany  bar.     1872." 

**  A  Manual  of  Common  Law,  etc.  By  Josiah  W.  Smith,  B.  C.  L., 
Q.  C.  American  Edition.  By  Edward  Chase  IngersoU  of  the  Washing- 
ton bar.     1871."  ' 

Wedge  wood's  Government  and  Laws. 

*'  Elements  of  the  Laws,  etc.  By  Thomas  L.  Smith,  late  one  of  the 
judges  of  the  Supreme  Court  of  Indiana.  1853." 

"  A  Manual  for  Law  Students,  exhibiting  Courses  for  the  Study  of  Con- 
veyancing, Equity,  and  of  Common  Law,  with  questions  on  each  course. 
From  the  London  Edition.    Harrisburg  :    McKinley  &  Lescure.    1845." 

But  none  of  these  occupy  the  same  ground  as  Bishop's  First  Book  of 
the  Law.  Some,  perhaps  most  of  them,  have  been  written  "  upon  the 
plan  of  teaching  a  little  law  upon  every  legal  topic."  While  this,  as 
Bishop  says,  does  not  give  a  '•  perfected  image  of  anything,"  it  is  really 
useful  "  to  prepare  the  way  for  a  thorough  and  profound  study  of  the 
law."     But  Bishop's  book  has  a  totally  different  purpose. 
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all  ^t^ething  concerning  the  nature  of  the  law,  how  it  has 
come  to  us,  what  is  legal  authority,  and  so  on.  Thirdly 
and  chiefly,  to  teach  the  student  of  the  law  how  to  study  it, 
and  to  furnish  him  with  various  incidental  helps  in  the 
study."  He  adds  the  opinion  ver>'  justly  that  this  book  will 
save  to  law  students  *'  months  of  hard  mental  labor "  by 
finding  in  it  what  can  only  be  incidentally  gathered  from 
scattered  sources,  after  painful  search  and  labor  now  ren- 
dered unnecessary.  While  these  are  the  purposes  of  the 
book  as  expressed,  he  does  nevertheless  teach  some  law  upon 
several  subjects  and  tells  us  how  to  study  more  and  where  to 
find  It.  Among  the  most  useful,  perhaps,  of  all  the  effects  of 
this  book  is  that  it  will  aid  very  many  young  men  in  deciding 
that  they  should  not  make  the  law  their  professiort  or  pursuit  in 
life.  It  is  a  lamentable  fact  that  probably  not  one-half  the 
young  men  who  read  law  ever  practice  it  as  a  profession 
for  any  considerable  time.  Many  make  a  start  and  learn  in 
shorter  or  longer  periods  of  time  that  they  have  mistaken  their 
calling.  They  have  expended  years  of  study,  and  of  life, 
besides  money,  only  to  find  at  last  that  either  they  do  not 
suit  the  profession,  or  it  does  not  suit  them.  The  purpose 
of  life  is  defeated,  and  it  may  be  difficult  to  reach,  in  some 
other  business,  that  position  which  lost  years  properly  applied 
would  have  given  them.  Of  those  who  persevere  in  the  profes- 
sion, too  many  barely  live,  without  even  rising  to  the  dignity 
of  local  distinction.  The  reason  is,  they  mistook  their  profes- 
sion. Bishop's  chapters  on  "  The  Preparation  necessary  for 
Law  Studies,"  if  carefully  examined,  would  have  saved  them 
the  mistake.  He  has  given  valuable  suggestions  on  "  Physi- 
cal Capacity,"  "  Mental  Aptitude,"  "  Moral  Aptitude,"  and 
"  Preparatory  Studies  and  Training." 

He  sums  up  all  by  saying  that  "  he  who,  with  no  sort  of 
preparatory  mental  discipline  and  study,  enters  a  law  school 
or  law  office  to  read  law,  undertakes  a  most  difficult  work 
under  great  disadvantages,  and  the  chances  are  many  to  one 
that  he  will  fail.  That  is  drawing  it  moderately  and  mildly. 
His  chances  of  success  are  so  improbable  that  they  can  only 
be  rendered  possible  by  surpassing  talent,  energy  and  indus- 
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tr>'.     Even  those  who  have  preparatory'  mental  discipline  and 

study  as  well  as  all  others,  have  been  admonished  by  Horace 

in  words  ever  to  be  remembered : 

"  Nil  sine  magno 
Vita  labore  dedit  mohalibus.*' 

Or  as  William  Wirt  expressed  it,  "  There  is  no  excellence 
without  great  labor.  It  is  the  fiat  of  fate,  from  which  no 
power  of  genius  can  absolve  you." 

He  who  chooses  the  law  as  a  profession,  to  lead  what  is 
called  "  an  easy  life"— one  free  from  great  labor — ^has  made 
a  vast  mistake.  No  man  should  study  the  law  with  a  view 
to  practice  it,  unless  he  \s  fully  conscious  of  more  titan  ordinary 
talent^  2SiA  feels  an  instinctive  love  of  patient  study  atid  labor^ 
and  has  an  earnest  desire  to  endure  it  constantly,  through  the 
years  of  professional  life. 

Bishop  has  not  sufficiently  made  all  this  manifest.  But 
still  he  has  done  much  to  save  men  from  the  sacrifice  of 
money  and  years  of  life,  which  ill-judged  purposes  and  efforts 
to  become  lawyers,  ending  in  failure,  might  otherwise  entail. 
It  is  no  favor  to  a  young  man  not  properly  qualified,  to  en- 
courage him  to  engage  in  any  such  efforts.  It  is  a  positive 
wrong.  Bishop's  book  may  become  a  benefactor  to  this 
class,  which  is  a  very  large  one.  There  is  what  is  called  "  a 
legal  mind."  It  is  one  with  an  aptitude  or  capacity  to  com- 
prehend and  grasp  legal  principles,  and  apply  them  to  a  given 
state  of  facts.  We  have  been  told  that  "  poets  are  born,  not 
made."  This  may  not  be  exactly  correct.  But,  after  all, 
there  is  an  inherent  capacity  capable  of  being  developed  by 
study,  training  and  practice.  And  in  this  sense,  one  man 
may  have  "  a  legal  mind,"  and  another  not. .  Some  men  have 
a  capacity  for  mathematics,  some  -for  languages,  some  for 
natural  philosophy,  and  so  on.  This  seems  to  be  the  order 
of  a  wise  Providence,  designed  for  useful  purposes.  He  who 
resolves  and  attempts  to  be  a  lawyer,  when  he  cannot  suc- 
ceed, is  guilty  of  the  sin  of  attempting  to  violate  this  order. 
It  is  a  sin — for  sin  is  the  transgression  of  the  law — and  it  is 
one  which  carries  with  it  a  terrible  penalty,  the  penalty  of 
failure  and  disappointment.     Let  those  who  contemplate  the 
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Study  of  the  law  pause  and  reflect  well  before  they  embark 
on  its  uncertain  pathway  to  success.  Without  a  "  legal  mind  " 
there  can  be  no  great  success.  This  requires  the  fiatural  ca^ 
pacify,  and  its  culture  and  development  by  training  and  study. 
A  *'  legal  mind  *'  is  one  so  versed  in  legal  principles  as  to 
readily  comprehend  them.  It  is  essential  to  a  "  legal  mind  '* 
that  it  can  comprehend  the  difference  between  legal  principles 
and  other  principles.  Bishop  very  properly  says  in  the  pre- 
face to  his  work  on  Married  Women :  "  When  an  author  says 
that  such  or  such  is  the  *  doctrine  in  reason '  or  in  *  principle/ 
he  has  no  sort  of  reference  to  what  would  be  the  reasoning 
or  the  conclusion  of  an  able  and  well-balanced  intellect,  un- 
educated in  the  law.  Neither  does  he  mean  to  admit  that 
the  doctrine  is  even  just  in  natural  reason,  or  such  as  should 
be  approved  in  legislation.  The  *  principle '  and  '  reasons '  of 
the  law  are  sometimes  learned  by  a  course  of  direct  search- 
ing after  them.  But  the  greater  part  of  them  come  to  the 
lawyer  as  the  language  comes  to  our  children." 

It  might  be  inferred  from  this  that  legal  principles  are  not 
based  on  sound  morals  or  religion.  But  this,  as  a  general  rule, 
would  be  an  unjust  inference.  For  legal  principles  are  founded 
in  good  morals.  But  they  rest  on  reasons  of  expediency  and 
moral  right,  in  view  of  the  circuipstances  and  condition  of 
society.  They  operate  justly,  too,  because  men  deal  with 
each  other  in  view  of  these  principles ;  and  so  they  operate 
without  deception  or  fraud.  There  may  be  different  systems 
of  morals,  each  right  on  a  given  theory.  Thus,  if  one  man 
sells  another  a  given  article  of  merchandise,  believing  it  sound 
and  valuable,  in  the  exercise  of  ordinary  care,  but  which 
turns  out  unsound  and  hence  of  no  value,  a  writer  on  religion 
or  ethical  morals  might  say  the  purchaser  in  such  case,  who 
receives  no  value,  should  not  be  required  to  pay  the  full, 
usual  and  contract  price.  And  this  is  the  theory  and  doctrine 
of  what  is  called  the  Civil  Law,  When  men  contract  in 
view  of  such  rule,  the  seller  .must  suffer  the  loss.  But  the 
common  law  in  such,  case  requires  the  purchaser  to  pay  full 
price.  As  the  seller  is  guilty  of  no  fraud,  he  has  done  no 
intentional  wrong.     To  hold  that  he  should  not  recover  would 
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SO  interfere  with  trade  and  commerce  that  the  injury  pro- 
duced by  the  rule  would  be  less  than  those  resulting  from  a 
different  one.  To  allow  such  objection  to  payment  to  pre- 
vail, would  result  in  lawsuits  so  numerous  that  society  would 
have  but  little  repose.  The  rule  of  the  common  law  rests  on 
good  morals. 

Now  the  "legal  mind"  can  grasp  all  this  and  similar  ques- 
tions, almost  as  if  by  intuition.  But  as  the  reason  of  this  rule 
of  the  common  law  does  not  apply  to  the  fabricator  of  a  use- 
less machine,  he,  as  a  general  rule,  cannot  recover  for  such. 
His  employment  is  on  the  expectation  that  he  will  exercise 
the  reasonable  skill  of  his  vocation.  But  if  he  makes  to  or- 
der, upon  a  required  plan,  a  machine,  then  he  can  recover  the 
value  of  the  labor  and  materials,  without  regard  to  its  utility. 

» 

In  such  case  he  only  does  what  he  is  employed  to  do.  The 
employer  assumes  the  risk  of  the  plan.  The  legal  mind  can 
grasp  the  reasons  for  these  and  similar  rules. 

7.  Bishop  on  the  Law  of  Married  Women, — Bishop's  last 
work  is  that  on  the  Law  of  Married  Women.  The  first 
volume  is  mainly  devoted  to  an  elucidation  of  the  elementary 
principles  which  governed  the  American  Law  of  Married 
Women  before  the  enactment  of  recent  statutes.  It  may  be 
called  the  pioneer  American  work  on  the  subject,  and,  like 
all  of  Bishop's  writings,  it  is  learned  and  valuable.  The 
second  volume  is  largely  devoted  to  a  consideration  of  the 
statutes  of  the  several  states  affecting  the  rights  of  married 
women,  commencing  about  1848 — the  decisions  under  them, 
and  the  effect  of  all  upon  prior  common  law  principles.  It 
would  scarcely  be  possible,  within  any  reasonable  space,  to 
prepare  a  volume  giving  all  the  statutes,  all  the  decisions 
and  all  the  results.  This  volume  does  not  attempt  it.  In 
this  respect  it  is  necessarily  imperfect.  While  its  value  is  to 
be  commended,  it  is  nevertheless  desirable  that  it  be  en- 
larged and  improved.  But  Bishop  has  been  able  to  correct 
errors  in  the  courts,  both  in  failing  to  apply  statutes  and  in 
misapplying  them.  An  example  of  the  first  allegation  may 
be  found  in  vol.  2,  section  336,  in  which  it  is  said : 

"In  Massachusetts,  in  1856,  a  promissory  note  was  given 
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.  ^  3.  man  to  a  woman  and  soon  after  in  the  same  year  they 

^     ^rmarried.    And  the  court  held,  in  1870,  that  the  note  be- 

cA^^by  reason  of  the  marriage  a  nullity.     Abbott  v.  Win- 

^•^  ^ter,  105  Mass.  115.     If  we  would  determine  whether  this 

'^^ion  was  a  just  exposition  of  this  law  or  not,  we  are  com- 


^WY 


^d  to  \oo\ifor  the  law  into  a  statute  not  referred  to  in  the 
X^port  of  the  case.  In  1855,  the  year  before  the  marriage^  it 
was  enacted  that  *  the  property,  both  real  and  personal,  which 
any  woman,  who  may  hereafter  be  married  in  this  common- 
wealth, may  own  at  the  time  of  her  marriage,  and  the  rents, 
issues,  proceeds,  and  profits  thereof,  shall  remain  her  sole 
and  separate  property  notwithstanding  the  marriage.*  Now, 
this  note  was  property  which  this  woman  owned  at  the  time 
of  her  marriage  ;  the  statute  in  express  terms  declared  that 
it  should  *  remain  her  sole  and  separate  property  notwith- 
standing her  marriage  ;*  but  the  court  said  that  by  the  mar- 
riage '  the  note  became  a  mere  nullity.'  Here  the  learned 
court  not  adverting  to  the  statute,  pronounced  a  decision, 
ward  for  word,  contrary  to  the  direct  command  of  the  legis- 
lature." 

It  would  add  to  a  correct  understanding  to  say,  as  Bishop 
has  not,  that  the  action  was  at  law  against  the  administrator 
of  the  husband  deceased.  It  might  be  said  the  relation  of 
husband  and  wife  on  common  law  principles  extinguished 
the  debt  and  the  statute  did  not  affect  that  principle.  The 
force  of  this  might  depend  somewhat  on  the  rule  of  con- 
struction to  be  applied  to  the  statute."® 

But  the  purpose  of  the  statute  is  so  clear  that  the  claim 
made  for  its  effect  by  Bishop  would  seem  to  be  the  true  one.'* 

This  extract  will  serve  another  purpose.  There  are  two 
extremes  which  a  law  book  should  avoid  in  stating  principles. 
It  should  not  express  them  in  words  sofe^v  as  to  be  obscure, 
or  so  many  as  to  be  useless  or  prolix.  The  words  put  in 
italics  in  the  foregoing  extract  are  of  this  latter  or  unneces- 
sary character.  They  are  not  so  manifestly  so  as  to  be  seri- 
ously objectionable ;  but  still  the  extract  would  be  more  con- 
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2  Bishop,  2  17. 

Russ  V.  George,  45  N.  H.  467;  Wood  v.  Warden,  20  Ohio,  518. 


I06  THE  WORKS   OF  JOEL   PRENTISS   BISHOP. 

•cise,  and  equally  forcible,  or,  at  least,  sufficiently  so,  without 
them.  The  language  might  otherwise  be  a  little  condensed. 
And  this  criticism  may  be  fairly  made,  to  a  very  limited  extent^ 
.as  to  some  portions  of  each  of  Bishop's  books.  But  it  is 
safer  to  err  on  the  side  of  making  statements  clear  and 
forcible  by  sufficient  words,  rather  than  leaving  them  obscure 
for  the  want  of  them. 

A  book  which  is  to  be  read,  quoted,  and  from  which  ex- 
tracts are  to  be  copied  for  generations,  by  multitudes  of  men, 
should  not  impose  any  absolutely  unnecessary  labor  on  them. 

A  writer  of  commentaries  should,  as  Bishop  has  very  well 
•done,  fill  the  measure  of  the  poet's  description : 

"  Though  deep,  yet  clear ;  though  gentle,  yet  not  dull ; 
Strong,  without  rage ;  without  o*erflowing,  full.'* 

This  article  might  suffer  under  a  less  severe  criticism  than 
that  just  suggested.  But  a  larger  profusion  of  words  is  allow- 
able in  a  review,  than  in  a  grave  treatise,  and  the  merits  of 
this  article  in  respect  of  its  verbiage  are  less  important  than 
those  of  such  a  work. 

Bishop  would  render  a  great  service  to  the  profession,  and 
to  legal  science,  if  he  would  furnish  a  work  on  courts  mar- 
tial and  other  military  tribunals,  embracing  the  constitutional 
and  statutory  law  and  common  military  law  applicable  to 
them;  the  cases  in  this  and  other  countries  which  these 
courts  have  given  us;  their  jurisdiction  and  powers;  the 
pleading,  practice,  evidence  and  forms,  in  use  therein;  the 
relations  existing  between  judicial  and  military  tribunals,  and 
whatever  besides  might  illustrate  the  subject.  To  this  should 
be  added  a  work  on  penal-military  and  martial  law.  There 
is  no  one  work  which  fully  covers  these  grounds.  The  last 
fifteen  years  have  furnished  much  material  for  such  works ; 
but  it  is  scattered,  and  needs  to  be  reduced  to  form  and  sys- 
tem. To  this  might  be  added,  precedents  of  indictments, 
pleadings  and  all  forms  for  practice,  besides  the  law  of  crim- 
inal pleading  and  evidence.  There  would  be  an  advantage 
in  having  each  subject  treated  separately  and  by  the  same 
author,  even  though  his  previous  works  covered  nearly  all  of 
the  same  ground. 
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A  similar  work  on  the  Law  of  Impeachable  Crimes,'*  and 
another  on  the  Law  of  Contempts  in  the  judicial  courts,  in 
military  courts,  and  in  legislative  bodies,  would  help  much 
to  complete  a  system  of  law  covering  the  whole  field  of 
punitive  justice.  But  it  would  indeed  be  a  vast  labor,  requir- 
ing the  energies  of  a  long  life,  the  industrious  application  of 
its  whole  period,  and  a  legal  talent  of  the  highest  order.  If 
any  man  ever  does  it,  and  does  it  as  well  as  Bishop  has  done 
his  work,  he  might  well  append  to  its  "^/^/>"  what  indeed 
Bishop  might  already  add  to  his:    " Exegi monumentumy 

Wm.  Lawrence. 
House  of  Representatives,  Washington. 
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On  this  subject  see  an  article  on  "  The  Law  of  Impeachment,"  by 
Wm.  Lawrence  of  Ohio,  in  the  6th  vol.  of  American  Law  Register,  641 
(old  series  vol.  15,  Sept.  No.  1867).  On  the  trial  of  President  Johnson,, 
before  the  Senate  of  the  United  States,  in  March.  1868,  General  B.  F. 
Butler  in  his  opening  argument  laid  this  before  the  Senate  with  these 
remarks :  "  I  pray  leave  to  lay  before  you  at  the  close  of  my  argument, 
a  brief  of  all  the  precedents  and  authorities  upon  this  subject  in  both 
countries  for  which  I  am  indebted  to  the  exhaustive  and  learned  labors 
of  my  friend  Hon.  William  Lawrence,  of  Ohio,  member  of  the  Judiciary 
Committee  of  the  House  of  Representatives,  in  which  I  fully  concur  and 
which  I  adopt.**  Congressional  Globe,  vol.  70,  supplement.  2d  ses- 
sion 40th  Congress.  The  same  trial  is  published  in  one  volume  by  F. 
&  J.  Rives  in  which  the  same  article  appears  at  page  82,  with  additions- 
perhaps  of  some  value,  commencing  on  page  47  of  the  appendix. 
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JV,—rHE  CASES  IN  WHICH  THE  MASTER  IS  LIA- 
BLE FOR  INJURIES  TO  SERVANTS  IN  HIS 
EMPLOY. 

The  frequency  with  which  questions  arise,  and  become 
the  subject  of  legal  controversy,  concerning  the  liability  of 
an  employer  to  persons  receiving  injuries  in  his  service,  must 
be  the  excuse  for  the  present  paper.  The  legal  questions 
have  recently  received  the  attention  of  many  able  jurists,  and 
several  of  the  difficulties  which  surrounded  the  general  sub- 
ject but  a  few  years  ago  may  now  be  considered  permanently 
removed.  The  purpose  here  will  be,  to  present,  the  general 
rules  which  have  been  laid  down  by  the  authorities,  with 
some  of  the  reasons  on  which  they  are  based. 

I.  It  is  now  conceded  that,  in  general,  the  master  is  not 
liable  to  his  servant  for  any  injury  which  the  latter,  while 
engaged  in  the  service  of  the  former,  may  receive  from  any 
of  the  risks  incident  to  it. 

For  this  exemption  the  reason  commonly  assigned  is, 
that  the  servant,  in  entering  into  the  employment,  must  be 
deemed  to  contemplate  all  the  risks  incident  to  it,  and  both 
he  and  his  employer  must  be  supposed  to  have  those  risks 
in  view  when  negotiating  for  the  employment  and  agreeing 
upon  the  compensation.  As  the  servant  knows  when  he 
engages  in  the  service  that  he  will  be  exposed  to  the  inci- 
dental risk,  "  he  must  be  supposed  to  have  contracted  that, 
as  between  himself  and  the  master,  he  would  run  this  risk."  ' 

Another  and  perhaps  not  less  forcible  reason,  though  not 
so  often  assigned,  is  that  on  grounds  of  general  public  policy 
the  opposite  doctrine  would  be  unwise,  not  only  because  it 
would  subject  employers  to  unreasonable,  and  often  ruinous 
responsibilities,  but  also  because  it  "  would  be  an  encourage- 
ment to  the  servant  to  omit  that  diligence  and  caution  which 

»  Alderson,  B.,  in  Hutchinson  v.  Railway  Co.,  5  Exch.  343,351. 
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he  is  in  duty  bound  to  exercise  on  behalf  of  his  master,  to 
protect  him  against  the  misconduct  or  negligence  of  others 
who  serve  him,  and  which  diligence  and  caution,  while  they 
protect  the  master,  are  a  much  better  security  against  any 
injur>''  the  servant  may  sustain  by  the  negligence  of  others 
engaged  under  the  same  master,  than  any  recourse  against  the 
master  for  damages  could  possibly  afford."'  In  many  employ- 
ments also,  the  public  are  compelled  to  rely  upon  the  caution 
and  diligence  of  servants  as  the  chief  protection  against  ac- 
cidents which  may  prove  destructive  of  life  or  limb ;  and 
any  rule  of  law  which  would  give  the  servant  a  remedy 
against  the  master  for  any  injury  resulting  to  himself  from 
such  an  accident,  instead  of  compelling  him  to  rely  for  his 
protection  upon  his  own  vigilance,  must  necessarily  tend  in 
the  direction  of  an  abatement  of  his  vigilance,  and  in  the 
same  degree  to  increase  the  hazards  to  others.  The  case  of 
carriers  of  persons  is  the  most  common  and  most  forcible 
illustration  of  this  remark.  It  is  of  the  highest  importance 
in  that  employment  that  every  one  who  has  a  duty  or  service 
to  perform  upon  which  the  safety  of  others  may  depend, 
whether  in  the  capacity  of  master  or  ser\'ant,  should  be 
under  all  reasonable  inducements  to  discharge  or  perform  it 
with  fidelity  and  prudence,  and  that  no  one  should  be  tempt- 
ed to  imperfect  vigilance  by  any  promise  the  law  might 
make  to  compensate  him  for  injuries  against  which  his  own 
caution  might,  perhaps,  have  protected  not  himself  alone, 
but  others  also.  The  inducement  to  vigilance  is  sufficiently 
furnished,  in  the  case  of  the  master,  by  compelling  him  to 
respond  to  third  persons  for  all  injuries,  whether  caused  by 
his  own  negligence  or  by  that  of  his  servants ;  but  in  the 
case  of  servants  it  is  supplied  mainly  by  this  rule,  which,  by 
denying  him  the  remedy  that  is  allowed  to  third  persons, 
makes  it  his  special  interest  to  protect  others ;  since  it  is  only 
in  doing  so  that  he  protects  himself. 

11.  The  rule  which  exempts  the  master  from  responsi- 
bility for  injuries  to  his  servants,  extends  to  cases  where  the 
injury  results  from  the  negligence  of  other  servants  in  the 

'  Abinger,  C.  B.,  in  Priestly  v.  Fowler,  3  M.  &  W.  i,  6. 
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same  employment.  This  general  rule  is  now  conceded  on  all 
hands.3  The  disputes  which  remain  concern  its  proper  limits, 
and  what  and  how  many  are  the  exceptional  cases.  In  some 
quarters  a  strong  disposition  has  been  manifested  to  hold  the 
rule  not  applicable  to  the  case  of  a  servant  who,  at  the  time 
of  the  injury,  was  under  the  general  direction  and  control 
of  another,  who  was  entrusted  with  duties  of  a  higher  grade, 
and  from  whose  negligence  the  injury  resulted.*  But  it 
cannot  be  disputed  that  the  negligence  of  a  servant  of  one 
grade  is  as  much  one  of  the  risks  of  the  business  as  the  neg- 
ligence of  a  servant  of  any  other ;  and  it  seems  impossible, 
therefore,  to  hold  that  the  servant  contracts  to  run  the  risks 
of  negligent  acts  or  omissions  on  the  part  of  one  class  of  ser- 
vants and  not  those  of  another  class.  Nor  on  grounds  of 
public  policy  could  the  distinction  be  admitted,  whether  we 
consider  the  consequences  to  the  parties  to  the  relation  ex- 
clusively, or  those  which  affect  the  public  who,  in  their  deal- 
ings with  the  employer,  may  be  subjected  to  risks.  Sound 
policy  seems  to  require  that  the  law  should  make  it  for  the 
interest  of  the  servant  that  he  should  take  care  not  only  that 
he  be  not  himself  negligent,  but  also  that  any  negligence  of 

5  Bartonskill  Coal  Co.  v.  Reid,  3  Macq.  H.  L.,  p.  266;  same  v.  McGuire. 
Id.  300;  Hutchinson  v.  Railway  Co.,  5  Exch.  343;  Morgan  v.  Railway 
Co.,  L.  R.  I  Q.  B.  149;  Brown  v.  Cotton  Co.,  3  H.  &  N.  jr  i ;  Murray  v. 
Railroad  Co.,  i  McMul.  385  ;  Farwell  v.  Boston  etc  ,  R.  R.  Co.,  4  Met.  49;. 
Caldwell  v.  Brown,  53  Penn.  St.  453;  Sullivan  v.  Railroad  Co.,  11  Iowa, 
421;  Harper  v.  Indianapolis,  etc  ,  R,  R.  Co  ,  47  Mo.  567 ;  Davis  v.  Detroit, 
etc.,  R.R,  Co.,  20  Mich.  105;  Lawler  v.  Androscoggin  R.  R.  Co.,  62  Me. 
463  ;  Sherman  v.  Rochester,  etc.,  R.  R.  Co.,  17  N.  Y.  153 ;  Illinois  Central 
R.  R.  Co.  v.  Cox,  21  III.  20;  Hard  V.  Vermont,  etc.,  R.  R.  Co.,32  Vl.. 
473  ;  Wonder  v.  Baltimore,  etc.,  R  R.  Co.,  32  Md.  41 1 ;  Columbus,  etc., 
R.  R.  Co.  V.  Arnold,  31  Ind.  174;  Hayden  v.  Smithville  Manf.  Co  ,  29* 
Conn.  $57. 

*  Little  Miami  R.  R.  Co.  v.  Stevens,  20  Ohio,  415;  Cleveland,  etc., 
R.  R.  Co.  V.  Keary,  3  Ohio  N.  S.  201.  See  these  cases  explained  in  Pitts- 
burg, etc.,  R.R.  Co,  V.  Devinney,  17  Ohio  N.  S.  197.  See  also  Louisville, 
etc  ,  R.  R.  Co.  V.  Collins,  2  Duv.  114;  same  v.  Robinson,  4  Bush,  507. 
If  the  master  himself  works  with  his  servants  and  injures  one  of  them 
by  his  negligence,  he  is  liable  therefor,  and  if  he  has  partners  in  the 
business,  they  are  liable  also.  Ashworth  v.  Stanwix,  3  Ellis  &  Ellis,  701^ 
See  Mellors  v.  Shaw,    i  Best  &  Smith,  437. 
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others  in  the  same  employment  be  properly  guarded  against 
by  him,  so  far  as  he  may  find  it  reasonably  practicable,  and 
be  reported  to  his  employer,  if  needful.  And  in  this  regard 
it  can  make  little  difference  what  is  the  grade  of  servant  who 
is  found  to  be  negligent,  except  as  superior  authority  may 
render  the  negligence  more  dangerous,  and  consequently  in- 
crease at  least  the  moral  responsibility  of  any  other  servant 
who,  being  aware  of  the  negligence,  should  fail  to  report  it.s 
It  has  also  been  sometimes  insisted  that  the  law  should 
exclude  from  the  scope  of  the  general  rule  the  case  of  a  ser- 
vant injured  by  the  negligence  of  another  who,  though  em- 
ployed in  the  same  general  business,  had  his  service  in  some 
distinct  branch  of  it ;  as  in  the  case  of  a  laborer  on  the  track 
of  a  railroad  injured  by  the  carelessness  of  a  conductor;  a 
carpenter  employed  on  buildings  injured  by  the  negligence 
of  a  yard-master  in  making  up  trains ;  and  the  like.  But  in 
the  main  the  authorities  agree  that  the  general  rule  must 
apply  to  such  cases,  and  that,  on  the  reasons  on  which  the 
rule  is  rested,  they  cannot  be  distinguished  from  those  in 
which  the  service  of  both  persons  was  in  the  same  line.^ 

5  •*  A  foreman  is  a  servant,  as  much  as  any  other  servant  whose  work 
be  superintends."  Willes,  J.,  in  Gallagher  y.  Pifer,  i6  C.  B.  N.  S.  6^)9, 
694.  The  same  doctrine  was  declared  in  Wigmore  v.  Jay,  5  Exch.  354, 
and  Feltham  v.  England,  L.  R.  2  Q.  B.  33  In  this  country  it  has  oficn 
been  declared  that  the  grade  of  service  of  the  two  servants  is  un- 
important "provided  the  services  of  each  in  his  particular  sphere  and 
department  are  directed  to  the  accomplishment  of  the  same  general 
end."  B  'Con,  J.,  in  Warner  v.  Erie  R.  R.  Co.,  39  N  Y.  468,  470-  See 
Coon  V.  Syracuse  etc.  R.  R.  Co.,  5  N.  Y.  492 ;  Chicago  etc.  R,  K.  Co. 
V.  Murphy,  53  III.  336 ;  Columbus  etc.  R.  R.  Co.  v.  Arnold,  31  Ind. 
174;  Hayes  v.  Western  R.  R.  Corp.  3  Cush.  270;  Hard  v.  Vermont,  etc. 
R.  R.  Co.,  32  Vt.  473;  O'Connell  v.  B.  &  O  R.  R.  Co.,  20  Md.  212; 
Sherman  v.  Rochester,  etc.,  R.  R.  Co  ,  17  N.  Y.,  153 ;  1(yan  r,  Cumber- 
land, etc..  R.  R.  Co.,  23  Penn.  St.  384 ;  Chicago,  etc.,  R.  R.  Co.  r,  Keefe* 
47  III.  108;  Pittsburgh,  etc.,  R.  R.  Co.  v.  Devinney,  17  Ohjo  X.  S.  197. 
"No  member  of  an  establishment  can  maintain  an  action  against  the 
master  for  an  injury  done  to  him  by  another  member  ^  that  e*tab!.§b- 
ment,  in  respect  of  which,  if  it  had  been  a  stranger,  lie  migbt  have  had  a 
right  of  action."  Pollock,  C.  B.,  in  Abraham  v.  Ktjiio\d%,  t  ¥L  t 
N.  143. 

•  It  was  held  in  Morgan  v.  Railway  Co.,  L.  R.  i  Q,  B,  149,  iha:  a^**- 
way  company  was  not  liable  to  a  carpenter  emfrfoyed  to  vc^k  as 
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It  has  also  been  decided  in  England  that  the  master  is  not 
liable  for  an  injury  caused  by  the  negligence  of  one  of  his 
servants  to  the  servant  of  a  sub-contractor,  who  is  engaged 
in  the  performance  of  a  part  of  the  same  work.  If  the  two 
servants  were  at  the  time  engaged  in  doing  the  common  work 
of  the  employer,  they  must  be  considered  as  for  this  pur- 
pose the  servants  of  such  employer  while  doing  his  work, 
"  each  directing  and  limiting  his  attention  to  the  particular 
work  necessary  to  the  completion  of  the  whole  work,"  not- 
withstanding the  one  was  employed  by  and  responsible  to 
the  employer  directly,  and  the  other  to  one  employed  by  him.' 

III.  The  exceptions  to  the  general  rule  may  perhaps  be  all 
embraced  in  one  general  proposition :  That  if  the  servant  is 
injured  in  consequence  of  the  personal  negligence  of  the 

on  its  line,  who  was  injured  by  the  negligence  of  its  porters  in  shifting  an 
engine  on  its  turn-table  close  by  the  shed  on  which  the  carpenter  was 
working.  "  The  plaintiff  and  the  porters  were  engaged  in  one  common 
employment,  and  were  doing  work  for  the  common  object  of  their  mas- 
ters, viz.i  fitting  the  line  for  traffic."  Earl,  Ch  J.,  p.  154.  "  If  a  carpen- 
ter's employment  is  to  be  distinguished  from  that  of  porters  employed  by 
the  same  company,  it  will  be  sought  to  split  up  the  employees  in  every 
large  establishment  into  different  departments  of  service,  although  the 
common  object  of  their  service,  however  different,  is  but  the  furtherance 
of  the  business  of  the  master;  yet  it  might  be  said  with  truth  that  no  two 
had  a  common  immediate  object."  Pollock,  C.  B.,  p.  155.  And  see  Felt- 
ham  V.  England,  L.  R.  2  Q.  B.  33.  It  is  held  in  Massachusetts  that  a  rail- 
road company  is  not  responsible  to  a  person  employed  by  it  to  repair  its 
cars,  for  a  personal  injury  arising  from  the  negligence  of  a  switchman, 
in  failing  properly  to  adjust  a  switch  on  the  track  over  which  he  is  carried 
by  the  company  to  his  place  of  work,  unless  negligence  in  the  employment 
of  the  switchman  is  made  out.  Gilman  v.  Eastern  R.  R.  Corp.  10  Allen,  233. 
In  Albro  v.  Agawam  Canal  Co.,  6  Cush.  75,  it  was  decided  that  a  man- 
ufacturing company  was  not  liable  to  one  of  its  operatives  for  an  injury 
occasioned  by  the  negligence  of  the  superintendent.  And  see  Columbus 
etc.  R.  R.  Co.  V.  Arnold,  31  Ind.  174 ;  Louisville  etc.  R.  R.  Co.  v.  Cavens,  9 
Bush,  559 :  Weger  v.  Pennsylvania  R.  R.  Co.,  55  Penn.  St.  460.  The  rule 
of  exemption  extends  to  "  every  member  of  an  establishment.*'  Pollock 
C.  B.,  in  Abraham  v.  Reynolds,  5  H.  &  N.  143. 

7  Wiggett  V.  Fox,  36  E.  L.  &  Eq.  486 ;  s.  c.  11  Exch.  832.  Compare 
Murray  v.  Currie,  L.  R.  6  C.  P.  24 ;  Forsythe  v.  Hjoper,  11  Allen,  419; 
Burke  v.  Norwich  etc.  R.  R.  Co.,  34  Conn.  474 ;  Hunt  v.  Pennsylvania 
R.  R.  Co.,  57  Penn.  St.  475. 
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master  himself,  the  latter  is  responsible  for  the  injury,  on  the 
same  general  grounds  and  for  the  same  reasons  which  would 
render  him  liable  for  a  like  negligent  injury  to  a  stranger. 

In  considering  this  proposition,  it  may, be  remarked: 

I.  That  the  master's  negligence  may  consist  in  subjecting 
the  servant  to  the  dangers  of  unsafe  buildings  or  machinery, 
or  to  other  perils  on  his  own  premises,  which  the  servant 
neither  knew  of  nor  had  reason  to  anticipate  or  to  provide 
against  when  he  entered  the  employment,  or  subsequently. 

The  general  rule  is,  that  while  the  owner  of  real  estate  is 
not  bound  to  provide  safeguards  for  wrong-doers,  he  is  bound 
to  take  care  that  those  who  come  upon  his  premises  by  his 
express  or  implied  invitation  be  protected  against  injury  re- 
sulting from  the  unsafe  condition  of  the  premises,  or  from 
other  perils,  the  existence  of  which  the  invited  party  had  no 
reason  to  look  for.  Thus,  a  railroad  company  has  been  held 
liable  to  one  who  was  invited  by  a  signal  from  its  flagman  to 
cross  its  track,  on  the  supposition  that  it  was  clear,  and  was 
injured  while  so  doing  by  a  passing  train.^  So  a  brewer  was 
held  liable  to  a  customer  who  came  to  do  business  with  him, 
and  fell  through  an  unguarded  trap  door.' 

The  invitation  to  a  servant  to  come  upon  dangerous  prem- 
ises without  apprising  him  of  the  danger  is  just  as  culpable, 
and  an  injury  resulting  from  it  is  just  as  deserving  of  com- 
pensation in  the  case  of  a  servant  as  in  any  other  case. 
Moreover,  no  reason  of  public  policy  and  none  to  be  de- 
duced from  the  contract  of  the  parties,  can  be  suggested, 
which  should  relieve  the  culpable  master  from  responsibility. 
A  man  cannot  be  understood  as  contracting  to  take  upon 
himself  risks  which  he  neither  knows  or  suspects,  nor  has 
reason  to  look  for ;  and  it  would  be  more  reasonable  to  imply 
a  contract  on  the  part  of  the  master  not  to  invite  the  servant 
into  unknown  dangers,  than  one  on  the  part  of  the  ser- 
vant to  run  the  risk  of  them.     But  the  question  of  contract 

•  Sweeny  v.  Old  Colony  etc.  R.  R.  Co.,  lo  Allen,  368.  See  Elliott 
V.  Pray,  Id.  378. 

'  Chapman  v.  Rothwell,  £1.  Bl.  &  £1. 168.  See  also  Freer  v.  Cameron, 
4  Rich.  228. 
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may  be  put  entirely  aside  from  the  case,  and  the  responsibil- 
ity of  the  master  may  be  planted  on  the  same  ground  which 
would  render  him  responsible  if  the  relation  had  not  existed. 
Whether  invited  upon  his  premises  by  the  contract  of  service, 
or  by  the  calls  of  business,  or  by  direct  request,  is  immaterial ; 
the  party  extending  the  invitation  owes  a  duty  to  the  party 
accepting  it,  to  see  that  at  least  ordinary  care  and  pru4ence 
is  exercised  to  protect  him  against  dangers  not  within  his 
knowledge,  and  not  open  to  observation.  It  is  a  rule  of  jus- 
tice and  right  which  compels  the  master  to  respond  for  a 
failure  to  exercise  this  care  and  prudence." 

The  terms  in  which  the  proposition  has  been  stated  will 
exempt  the  master  from  responsibility  in  all  cases  where  the 
risks  were  apparent,  and  were  voluntarily  assumed  by  a  per- 
son capable  of  understanding  and  appreciating  them.  No 
employer,  by  any  implied  contract,  undertakes  that  his  build- 
ings are  safe  beyond  a  contingency,  or  even  that  they  are  as 
safe  as  those  of  his  neighbors,  or  that  accidents  shall  not  re- 
sult to  those  in  his  service  from  risks  which  perhaps  others 
would  guard  against  more  effectually  than  it  is  done  by  him. 


to 


Marshall  v.  Stewart,  2  Macq.  H.  L.  20 ;  s.  c  33  Eng.  L.  &  Eq.  i  ;  In- 
dermaur  v.  Dames,  L.  R.  2  C.  P.  311  ;  Ryan  v.  Fowler,  24  N.  Y.  410; 
Strahlendorf  v.  Rosenthal,  30  Wis  674;  Perry  v.  Marsh,  25  Ala.  659  ; 
Schooner  Norway  v.  Jenson,  52  III.  373 ;  Walsh  v.  Peet  Valve  Co.,  1 10 
Mass.  23;  Holmes  v.  Northeastern  Railway  Co.,  Law  R.  4  Exch.  254; 
s.  c.  affirmed,  L.  R.  6  Exch.   123;  Mellers  v.  Shaw,  i   Best  &  Smith, 

437. 
The  rule  has  been  applied  against  railroad  companies,  in  the  case  of 

injuries  to  their  servants  in  consequence  of  the  road-bed  being  out  of  re- 
pair. See  Snow  v.  Housatonic  R.  R.  Co.,  8  Allen,  441.  "There  is  no 
rule  better  settled  than  this :  that  it  is  the  duty  of  railroad  companies  to 
keep  their  roads  and  works,  and  all  portions  of  the  track,  in  such  repair, 
and  CO  watched  and  tended,  as  to  insure  the  safety  of  all  who  may  law- 
fully be  upon  them,  whether  passengers,  or  servants  or  others.  They 
are  bound  to  furnish  a  safe  road,  and  sufficient  and  safe  machinery  and 
cars.'*  Breese,  Ch,  J.,  in  Chicago  etc.  R.  R.  Co.  v.  Swett,  45  111.  197, 
203.  But  a  railroad  company  is  not  liable  to  one  of  its  employees  for  an 
injury  occasioned  by  a  latent  defect  in  one  of  its  bridges,  where  the  com- 
pany employed  competent  persons  to  supervise  and  inspect  the  bridge, 
by  whom  the  defect  was  not  discovered.  Warner  v.  Erie  Railway  Co., 
39  N.  Y.  468. 
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Neither  can  a  duty  rest  upon  any  one  which  can  bind  him  to 
so  extensive  a  responsibility.  There  are  degrees  of  safety  in 
buildings  which  differ  in  age,  construction,  and  state  of  re- 
pair, as  there  are  also  in  the  different  methods  of  conducting 
business;  and  these,  not  the  servant  only,  but  any  person 
doing  business  with  the  proprietor,  is  supposed  to  inform 
himself  about  and  keep  in  mind  when  he  enters  upon  the 
premises.  Negligence  does  not  consist  in  not  putting  one's 
buildings  or  machinery  in  the  safest  possible  condition,  or  in 
not  conducting  one's  business  in  the  safest  way ;  but  there  is 
negligence  in  not  exercising  ordinary  care  that  the  buildings 
and  machinery,  such  as  they  are,  shall  not  cause  injury,  and 
that  the  business  as  conducted  shall  not  inflict  damage  upon 
those  who  themselves  are  guilty  of  no  neglect  of  prudence. 
The  principle  is  well  stated  by  the  Supreme  Court  of  Con- 
necticut in  a  case  where  the  injury  the  servant  complained  of 
was  caused  by  his  coming  accidentally  in  contact  with  ma- 
chinery which,  it  was  claimed,  ought  to  have  been  covered  so 
as  to  protect  against  such  an  accident.  "  The  employee  here 
was  acquainted  with  the  hazards  of  the  business  in  which  he 
was  engaged,  and  with  the  kind  of  machinery  made  use  of  in 
carrying  on  the  business.  He  must  be  held  to  have  under- 
stood the  ordinary  hazards  attending  his  employment,  and 
therefore  to  have  voluntarily  taken  upon  himself  this  hazard 
when  he  entered  into  the  defendant's  service.  Every  manu- 
facturer has  a  right  to  choose  the  machinery  to  be  used  in 
his  business,  and  to  control  that  business  in  the  manner  most 
agreeable  to  himself,  provided  he  does  not  thereby  violate  the 
law  of  the  land.  He  may  select  his  appliances,  and  run  his 
mill  with  old  or  new  machinery,  just  as  he  may  ride  in  an  old 
or  new  carriage,  navigate  an  old  or  new  vessel,  occupy  an  old 
or  new  house,  as  he  pleases.  The  employee  having  knowl- 
edge of  the  circumstances  on  entering  his  service  for  the  stip- 
ulated reward,  cannot  complain  of  the  peculiar  taste  and 
habits  of  his  employer,  nor  sue  him  for  damages  sustained  in 
and  resulting  from  that  peculiar  service."" 

"  Hayden  v.  Smithville  Manf.  Co  ,  29  Conn.  548  558,  per  Ellsworth  J., 
-vrho  in  citing  authorities  refers  among  others  to  what  is  said  by  Bramwell 
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2.  The  master  may  also  be  guilty  of  actionable  negligence 
in  exposing  persons  to  perils  in  his  service  which,  though  open 
to  observation,  they  by  reason  of  their  youth  or  inexperience 
do  not  fully  understand  and  appreciate,  and  are  injured  in 
consequence.  Such  cases  occur  most  frequently  in  the  em- 
ployment of  infants.  It  has  been  repeatedly  held  that  the 
case  of  an  infant  is  no  exception  to  the  general  rule  which 
exempts  the  master  from  responsibility  for  injuries  arising 
from  the  hazards  of  his  service."  But  while  this  this  is  un- 
questionably true  as  a  rule,  it  would  be  gross  injustice,  not 
to  say  absurdity,  to  apply  in  the  case  of  infants  the  same 
tests  of  the  master's  culpable  negligence  which  are  applied 
in  the  case  of  persons  of  maturity  and  experience.  It  may 
be  ordinary  caution  in  one  case  to  apprise  the  servant  of  the 
danger  he  must  guard  against,  while  in  the  case  of  another, 
not  yet  beyond  the  years  of  thoughtless  childhood,  it  would 
be  gross  and  most  culpable,  if  not  criminal  carelessness  for 
the  master  to  content  himself  with  pointing  out  dangers, 
which  were  not  likely  to  be  appreciated,  or  if  appreciated,  not 
likely  to  be  kept  with  sufficient  distinctness  and  caution  in 
mind,  and  against  which,  therefore,  effectual  protections 
ought  to  be  provided.     The  duty  of  the  employer  to  take 

B.  in  Williams  v.  Clough,  3  H.  &  N.  258,  260.  See  also  Priestley  v. 
Fowler,  3  M.  &  W.  i  ;  Dynen  v.  Leacli,  26  L.  J.  Exch.  221 ;  s.  c.  40- 
Eng.  L.  &  Eq.  491 ;  Seymour  v.  Maddox.  16  Q.  B.  326.  This  last  case 
was  thought  by  the  Court  of  Appeals  of  New  York  to  have  gone  too  far. 
See  Rynan  v.  Fowler,  24  N.  Y.  410.  A  railway  company  is  not  bound 
to  change  its  machinery  in  order  to  apply  every  new  improvement,  or 
supposed  improvement,  in  appliances ;  and  an  employee  who  consents 
to  operate  the  machinery  already  provided  by  the  company,  knowing  its 
defects,  does  so  at  his  own  risk.  Wonder  v.  B.  &  O.  R.  R.  Co.,  32 
Md.  411.  The  case  of  Combs  v.  New  Bedford  Cordage  Co  ,  102  Mass. 
572  was  very  similar  in  many  respects  to  that  of  Hayden  v.  Smithvillc 
Manf.  Co.  supra^  and  the  same  general  principle  was  laid  down.  The 
failure  to  employ  sufficient  assistance  does  not  render  the  employer  liable 
to  a  servant  who,  knowing  the  facts,  had  continued  in  the  business  with- 
out objection.  Skip  v.  Eastern  Counties  R.  R.  Co.,  9  Exch.  223 ;  s.  c. 
24  Eng.  L.  &  Eq.  396. 

"  King  V.  Boston  etc.  R.  R.  Co.,  9  Cush.  112;  Gartland  v.  Toledo  etc. 
R.  R.  Co.,  67  111.  498.  See  a  hard  case  in  Murphy  v.  Smith,  19  C.  B.  N. 
S.  361. 
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Special  precautions  in  such  cases,  has  sometimes  been  very 
emphatically  asserted  by  the  courts.'^  The  Supreme  Court  of 
Massachusetts  has  very  properly  said,  in  a  case  in  which  de- 
fendants relied  for  their  protection  upon  a  notice  of  danger 
which  they  had  given  to  the  party  injured:  "The  notice 
which  the  defendants  were  bound  to  give  the  plaintiff  of  the 
nature  of  the  risks  incident  to  the  service  which  he  under- 
took, must  be  such  as  to  enable  a  person  of  his  youth  and 
inexperience  in  the  business  intelligently  to  appreciate  the 
nature  of  the  danger  attending  its  performance.  The  ques- 
tion, indeed,  on  this  branch  of  the  case  is  not  of  due  care  on 
the  part  of  the  plaintiff,  but  whether  the  cause  of  the  injury 
was  one  of  which,  by  reason  of  his  incapacity  to  understand 
and  appreciate  its  dangerous  character,  or  the  neglect  of  the 
defendants  to  take  due  precautions  to  effectually  inform  him 
thereof,  the  defendants  were  bound  to  indemnify  him  against 
the  consequences.  But  in  determining  this  question  it  is 
proper  and  necessary  to  take  into  consideration,  not  only  the 
plaintiff's  youth  and  inexperience,  but  also  the  nature  of  the 
service  which  he  was  to  perform,  and  the  degree  to  which  his 
attention,  while  at  work,  would  need  to  be  devoted  to  its  per- 
formance. The  obligation  of  the  defendants  would  not  nec- 
essarily be  discharged  by  merely  informing  the  boy  that  the 
employment  itself,  or  a  particular  place  or  machine  in  the 
building  or  room  in  which  he  was  set  to  work,  was  dangerous. 
Mere  representation  in  advance  that  the  service  generally,  or 
a  particular  thing  connected  with  it,  was  dangerous,  might 
give  him  no  adequate  notice  or  understanding  of  the  kind  and 
degree  of  the  danger  which  would  necessarily  attend  the 
actual  performance  of  his  work."'^     This  is  not  a  rule  which  in 

"  Guzzle  V.  Frost.  3  Fost.  &  Finl.  622 ;  Coombs  v.  New  Bedford  Cordage 
Co.,  102  M  iss.  572.  In  Barconskill  Coal  Co.  v.  McGuire.  3  M.icq.  3001 
311 «  Lord  Chelmsford,  in  speaking  of  an  injury  to  a  young  girl  from  ex- 
posure to  machinery  in  the  building  where  she  was  employed,  savs  :  "  It 
might  well  be  considered  that,  by  employing  such  a  helpless  and  igno- 
rant child,  the  master  contracted  to  keep  her  out  of  harm's  way  in  as- 
signing to  her  any  work  to  be  performed." 

•*  Gray  J.,  in  Coombs  v.  New  Bedford  Cordage  Co,  102  Mass.  572, 
596.     A  similar  requirement  of  extra  caution  and  care  in  the  case  of 
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its  application  is  confined  exclusively  to  infants :  the  principle 
is  a  general  one,  which  requires  good  faith  and  reasonable 
prudence  on  the  part  of  the  employer,  under  the  special  cir- 
cumstances of  the  particular  case ;  of  which  infancy,  if  it 
exists,  may  be  a  very  important  one,  but  possibly  not  more 
so  than  some  others. 

3.  The  master  may  also  be  negligent  in  commanding  the 
servant  to  go  into  exceptionally  dangerous  places,  or  to  sub- 
ject himself  to  risks  which,  though  he  may  be  aware  of  the 
danger,  are  not  such  as  he  had  reason  to  expect,  or  to  con- 
sider as  being  within  the  employment. 

It  has  been  often — and  very  justly — remarked,  that  a  man 
may  decline  any  exceptionally  dangerous  employment,  but 
if  he  voluntarily  engages  in  it  he  should  not  complain  be- 
cause it  is  dangerous.'s  Nevertheless,  where  one  has  entered 
upon  the  employment  and  assumed  the  incidental  risks,  it  is 
not  reasonable  to  hold,  that  other  risks  which  he  is  directed 
by  the  master  to  assume,  are  to  be  left  to  rest  upon  his 
shoulders,  merely  because  he  did  not  take  upon  himself  the 
responsibility  of  throwing  up  the  employment  instead  of 
obeying  the  order.  Many  considerations  might  reasonably 
induce  the  servant  to  hesitate  under  such  circumstances.  In 
many  cases  the  consequences  might  be  very  serious  should 
he  refuse  to  obey  a  lawful  command  of  the  master ;  and  any 
command  may  not  be  clearly  and  manifestly  unlawful  which 
directs  the  doing  of  nothing  beyond  the  general  scope  of 
the  business.  The  servant  who  refuses  to  obey  must  con- 
sequently expect  to  take  upon  himself  the  burden  of  show- 
ing a  sufficient  cause  for  the  refusal.  However  clear  the 
case  might  be  to  him,  it  might  not  be  easy  to  make  a  showing 
satisfactory  to  third  parties,  who  would   naturally   assume 

small  cV'ildren  received  by  carriers  without  attendants,  was  laid  down  in 
East  Saginaw  City  Railway  Co.  v.  Bohn,  27  Mich.  503. 

*5  ••  A  master  cannot  be  held  liable  for  an  accident  to  his  servant  while 
using  machinery  in  his  employment,  simply  because  the  master  knows 
that  such  machinery  is  unsafe,  if  the  servant  has  the  same  means  of 
knowledge  as  the  master.*'  Bramwell,  B.,  in  Williams  v.  Clougrh,  3  H. 
&  N.  258,  260.  See  Mad  River  etc.  R.  R.  Co  v.  Barber,  5  Ohio,  N. 
S.  541* 
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that  the  order  was  given  in  good  faith,  and  that  the  master 
understood  better  than  another  the  risks  to  be  encountered 
in  his  business.  The  servant,  also,  it  may  reasonably  be  as- 
sumed, would  to  some  extent  have  his  fears  allayed  by  the 
-commands  of  a  master,  whose  duty  it  would  be  not  to  send 
him  into  danger,  and  who  might  therefore  be  supposed  to 
know  when  he  gave  the  command,  that  the  dangers  were  not 
such  or  so  great  as  the  servant  had  apprehended,.'^  In  these 
cases,  also,  the  age  and  immaturity  of  the  child  are  of  the 
highest  importance  ;  for  a  child,  inexperienced  in  affairs  and 
ignorant  of  the  law,  might  well  believe  the  obligation  to  obey 
was  implicit,  and  might  do  so,  consequently,  under  a  species 
of  coercion  to  which  the  will  was  wholly  subjected. 

4.  The  master  may  also  be  negligent  in  not  exercising  or- 
dinary care  to  provide  suitable  and  safe  machinery  or  appli- 
ances, or  in  making  use  of  those  which  he  knows  have  be- 
come defective,  but  the  defects  in  which  he  does  not  explain 
to  the  servant,  or  in  continuing  ignorantly  to  make  use  of 
those  which  are  defective,  where  his  ignorance  is  due  to  a 
neglect  to  use  ordinary  prudence  and  diligence  to  discover 
defects. 

The  point  here  is,  not  that  the  master  warrants  the  strength 
or  safety  of  his  machinery  or  appliances,  but  that  he  is  per- 

**In  Lalor  v.  Chicago  etc.  R.  R.  Co.,  52  111.  401,  the  declaration 
averred  an  employment  of  the  plaintiff's  intestate  as  a  common  laborer 
in  the  business  of  loading  and  unloading  cars,  and  for  no  other  purpose ; 
and  that  while  he  was  engaged  in  loading  a  freight  car  with  iron,  the 
deceased  was  ordered  by  the  superintendent  or  foreman  of  the  company, 
employed  to  manage,  direct  and  superintend  the  business  of  the  con^ 
pany  about  the  depot,  to  couple  and  connect  a  freight  car  with  other 
cars,  contrary  to  the  special  engagement  of  the  deceased,  etc.,  in  doing 
which  he  was  crushed  to  death.  This  was  held  to  set  out  a  good  cause 
of  action.  *'  The  company  was  constructively  present,  by  and  through 
this  officer,  and  must  be  charged  accordingly.  It  was,  then,  by  the  direct 
command  of  the  company  the  deceased  was  exposed  to  this  peril,  and 
one  out  of  the  line  of  the  business  he  had  contracted  to  perform.  He 
was  killed  by  the  negligence  of  the  driver  in  charge  of  the  locomotive 
while  thus  exposed.  The  law  would  be  lamentably  deficient  did  it  fur- 
nish no  remedy  in  such  a  case."  Breese,  Ch,  J.,  p.  404.  See  also, 
Indianapolis  etc.  R.  R.  Co.  v.  Love,  10  Ind.  556. 
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sonally  negligent  in  not  taking  proper  precautions  to  see 
that  they  are  reasonably  strong  and  safe.  The  law  does  not 
require  him  to  guaranty  the  prudence,  skill  or  fidelity  of  those 
from  whom  he  obtains  his  tools  or  machinery,  or  the  strength 
or  fitness  of  the  materials  they  make  use  of.  If  he  employs 
such  reasonable  care  and  prudence  in  selecting  or  ordering* 
what  he  requires  in  his  business,  such  as  every  prudent  man 
is  expected  to  employ  in  providing  himself  with  the  con- 
veniences of  his  occupation,  this  is  all  that  can  be  required 
of  him ;  but  for  an  injury  resulting  to  the  servant  from  a 
failure  to  exercise  this  care  and  prudence  he  may  be  and 
ought  to  be  held  responsible.*' 

5.  The  master's  negligence  may  also  consist  in  employing^ 
servants  who  are  wanting  in  the  requisite  care,  skill  or  pru- 
dence for  the  business  entrusted  to  them,  or  in  continuing  such 
persons  in  his  employ  after  their  unfitness  has  become  known 
to  him,  or  when,  by  the  exercise  of  ordinary  care,  it  would 

»7  Keegan  v.  Western  R.  R.  Co.,  8  N.  Y.  175,  is  a  leading  case.  The 
injury  occurred  from  continuing  to  use  a  defective  and  dangerous  locomo- 
tive after  notice  to  the  company  of  its  dangerous  condition.  And  see 
McGatrick  v.  Wason,  4  Ohio,  N.  S.  566 ;  Cayzer  v.  Taylor,  10  Gray, 
274;  Columbus  etc.  R.  R.  Co.  v.  Arnold,  31  Ind.  174.  In  Noyes  v. 
Smith,  28  Vt.  59.  a  declaration  was  sustained  which  charged  the  defend- 
ants with  negligence  in  putting  the  plaintiff,  their  servant,  in  charge  of 
an  insufficient  engine,  whose  insufficiency  was  unknown  to  the  plaintiff, 
and  but  for  the  w.int  of  care  and  diligence  would  have  been  known  to 
the  defendants.  The  like  doctnne  is  declared  in  Snow  v.  Housatonic 
R.  R.  Co.,  8  Allen,  441 ;  Seaver  v.  Boston  etc.  R.  R.  Co.,  14  Gray, 
466;  Hackett  v.  Middlesex  Manuf.  Co.,  loi  Mass.  loi ;  Laning  v.  N. 
Y.  Cent.  R.  k.  Co.,  49  N.  Y.  521  ;  and  Illinois  Central  R.  R.  Co.  v. 
Welch,  52  111.  183.  The  peril  in  the  case  last  cited  was  the  projecting 
awning  of  the  station  house,  which  was  liable  to  strike  a  passing  car» 
Say  the  court :  "  The  evidence  shows  that  the  peril  had  long  before 
been  observed  by  other  employees,  and  the  attention  of  both  the  division 
superintendent  and  division  engineer  called  to  it.  This  circumstance 
takes  away  all  excuse  from  the  company,  and  brings  the  case  within  the 
legal  proposition  of  appellant's  counsel,  since  it  was  a  peril  known  to  the 
employer  and  not  revealed  to  the  employee."  The  rule  has  been  ap- 
plied to  the  case  of  a  railroad  company  which  was  charged  with  negli- 
gence in  permitting  its  road  to  become  blocked  with  snow  and  ice,  and 
a  car  to  be  out  of  repair,  by  means  whereof  the  plaintiff  was  injured,. 
Fifield  v.  Northern  R.  R.  Co.  42  N.  H.  225. 
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have  been  known.  "  The  servant  when  he  engages  to  run 
the  risks  of  the  service,  including  those  arising  from  the 
negligence  of  fellow  servants,  has  a  right  to  understand  that 
the  master  has  taken  reasonable  care  to  protect  him  from 
such  risks,  by  associating  him  only  with  persons  of  ordinary 
skill  and  care."  *® 

The  obligation  to  employ  suitable  servants  is  precisely  the 
same  as  that  to  provide  suitable  machinery  and  appliances 
for  the  business.  It  has  been  thus  stated  in  a  railroad  case  r 
"  A  railroad  corporation  is  bound  to  provide  proper  road, 
machinery  and  equipment,  and  proper  servants.  It  must  do 
this  through  appropriate  officers.  If  acting  through  appro- 
priate officers  it  knowingly  and  negligently  employs  incom- 
petent servants,  it  is  liable  for  an  injury  occasioned  to  a  fel- 
low servant  by  their  incompetency.  If  it  continues  in  its 
employment  an  incompetent  servant  after  his  incompetency 
is  known  to  its  officers,  or  is  so  manifest  that  its  officers,  using 
due  care,  would  have  known  it,  such  continuance  in  employ- 
ment is  as  much  a  breach  of  duty  and  a  ground  of  liability 
as  the  original  employment  of  an  incompetent  servant.**'^ 

6.  It  is  also  negligence  for  which  the  master  may  be  held 
responsible,  if  knowing  of  any  peril  which  is  known  to  the 
servant  also,  he  fails  to  remove  it  in  accordance  with  assur- 
ances made  by  him  to  the  servant  that  he  will  do  so.  This 
case  may  also  be  planted  on  contract,  or  on  the  less  ques- 
tionable ground  of  duty.  If  the  servant,  having  a  right  to 
abandon  the  service  because  it  is  dangerous,  refrains  from 
doing  so  in  consequence  of  assurances  that  the  danger  shall 
be  removed,"  the  duty  to  remove  the  danger  is  manifest  and 

"*Alderson,  B.  in  Hutchinson  v.  Railway  Co.,  5  Exch.  343. 

*9Gray.  J.  in  Gilman  v.  Eastern  R.  R.  Co.,  13  Allen,  433.  The  same 
point  is  strongly  put  by  Folger,  J.  in  Laning  v.  N.  Y.  Cent  R.  R.  Co., 
49  N.  Y.  521,  533.  See  also  Tarrant  v.  Webb,  18  C.  B.  797  ;  s.  c.  37 
E.  L.  &  Eq.  2»i ;  Illinois  Cent.  R.  R.  Co,  v.  Jewell,  46  111.  99;  Harper 
V.  Indianapolis  etc.  R.  R  Co..  47  Mo.  $67,  and  cases  cited  ;  Moss  v. 
Pacific  R.  R.  Co.,  49  Mo.  167  ;  Pittsburg  etc.  R.  R.  Co.  v.  Ruby.  38  Ind. 
294;  Davis  V.  Detroit  etc.  R.  R.  Co.,  20  Mich.  105  ;  McMahon  v. 
Davidson,  12  Minn.  357  ;  Weger  v.  Pennsylvania  R.  R.  Co.,  55  Penn.. 
St.  460. 
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imperativd,  and  the  master  is  not  in  the  exercise  of  ordinary 
care  unless  or  until  he  makes  his  assurances  good.  More- 
over the  assurances  remove  all  ground  for  the  argument  that 
the  servant,  by  continuing  the  employment  engages  to  assume 
its  risks.  So  far  as  the  particular  peril  is  concerned  the  im- 
plication of  law  is  rebutted  by  the  giving  and  accepting  of 
the  assurance  ;  for  nothing  is  plainer  or  more  reasonable  than 
that  parties  may  and  should,  where  practicable,  come  to  an 
understanding  between  themselves  regarding  matters  of  this 
nature.^'^ 

7.  As  the  servant  only  undertakes  to  assume  the  hazards 
of  his  own  employment,  it  must  follow  that  if  the  master 
carries  on  another  and  wholly  distinct  business,  an  injury  oc- 
casioned by  the  negligence  of  a  servant  in  such  other  busi- 
ness, not  being  within  the  contemplation  of  the  employment, 
will  give  ground  for  an  action  under  the  same  circumstances 
which  would  render  liable  any  stranger  who  might  have 
been  the  employer  of  the  negligent  servant.'* 

IV.  It  has  now  been  seen  that  the  master  is  liable  in  all 
cases  where  the  injury  has  resulted  from  his  own  negligence, 
and  not  from  any  of  the  customary  risks  of  the  employ- 
ment.^"    But  there  still  remains   the  very  serious  difficulty 


ao 


See  Patterson  v.  Wallace,  i  Macq.  H.  L.  748 ;  s.  c.  28  Eng.  L.  & 
Eq.  48 ;  Laning  v.  N.  Y.  Cent.  R.  R.  Co.,  49  N.  Y.  521. 

''  This  is  implied  in  all  the  cases  which  hold  the  master  not  responsi- 
ble to  a  servant  injured  by  the  negligence  of  another  servant  in  the 
same  employment.     See  Farwell  v.  Boston  etc.  R.  R.  Co.,  4  Met.  49. 

**  For  this  general  rule  the  following  additional  cases  may  be  cited : 
Roberts  V.  Smith,  2  H.  &  N.  213;  Mellors  v.  Shaw,  i •  Best  &  Smith, 
437  ;  Ashworth  v.  Stanwix.  3  Ellis  &  Ellis.  701 ;  Columbus  etc.  R.  R. 
Co.  V.  Webb,  12  Ohio,  N.  S.  475;  O'Donnell  v.  Alleghany  Valley  R.  R. 
Co.,  59  Penn.  St.  239:  Johnson  v.  Bruner,  61  Id.  58;  Harrison  v.  Cen- 
tral R.  R.  Co.,  3!  N.  J  293;  Paulmeiser  v.  Erie  R.  R.  Co.,  34  N.  J.  151 ; 
Chicago  etc.  R.  R.  Co.  v.  Harney,  28  Ind.  28  ;  McGlyn  v.  Brodie,  31 
■Cal.  376;  Chicago  etc.  R.  R.  Co.  v.  Jackson,  55  III.  492;  HuUdleston 
V.  Lowell  Machine  Shop.  106  Mass.  282.  The  rule  was  carried  so  far 
in  Flike  v.  Boston  etc.  R.  R.  Co.,  53  N.  Y.  549,  as  to  hold  (four  judges  to 
three)  a  rail  oad  company  liable  as  for  its  own  negligence  for  the  act  of  a 
subordinate  in  sending  out  a  train  insufficiently  supplied  with  brakemen. 
But  compare  Mad  River  etc.  R.  R.  Co.  v.  Barber,  5  Ohio,  N.  S.  541 ; 
Skip  v.  Eastern  Counties  R.,  9  Exch.  223. 
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of  determing  what,  in  particular  cases,  is  fairly  imputable  to 
the  master  as  a  neglect  of  personal  duty,  or  on  the  other 
hand,  is  to  be  regarded  as  neglect  on  the  part  of  one  of  his 
subordinates  for  which  the  master  could  not  be  called  upon 
to  respond  to  those  in  his  service. 

We  have  seen  that  in  some  cases  the  master  is  charged 
with  a  duty  to  those  serving  him  which  he  cannot  divest  him- 
self of  by  any  delegation  to  others.  He  is  charged  with 
such  a  duty  as  regards  the  safety  of  his  premises,  the  suita- 
bleness of  the  tools,  implements,  machinery  or  materials  he 
procures  or  employs,  and  the  servants  he  engages  or  makes 
use  of.  Whoever  is  permitted  to  exercise  the  master's 
authority  in  respect  to  these  matters  is  charged  with  the 
master's  duty,  and  the  latter  is  responsible  for  a  want  of 
proper  caution  on  the  part  of  the  agent,  as  for  his  own  per- 
sonal negligence.'^  But  these  are  not  the  only  cases  in 
which  the  master  is  to  be  considered  as  represented  by  an 
agent,  who  for  the  time  being  is  charged  with  his  duty.  A 
corporation  can  only  manage  its  affairs  through  officers  and 
agents,  and  if  it  is  to  be  held  responsible  to  its  servants  for 
negligence  in  any  case,  it  must  be  because  some  of  these 
are  negligent.  But  whose  negligence  shall  be  imputed  to 
the  corporation  as  the  negligence  of  the  principal  itself  ? 
Certainly  not  that  of  all  its  officers  and  agents,  for  this  would 
be  to  abolish  wholly,  in  its  application  to  the  case  of  corpor- 
ations, of  a  rule  alike  reasonable  and  of  high  importance. 

So  far  as  the  board  of  directors  are  concerned,  no  question 
can  be  made  that  for  any  such  purpose  they  represent  the 
corporation,  and  its  acts,  as  a  board,  are  the  acts  of  a  prin- 
cipal. They  constitute  the  highest  and  most  authoritative 
expression  of  corporate  volition,  and  the  corporate  duties  are 
duties  to  be  performed  by  the  board.  But  such  a  board 
holds  only  periodical  meetings,  and  at  other  times  the  powers 
of  the  corporation  are  usually  expected  to  be,  and  actually 
are,  exercised  by  some  officer  or  general  superintendent  with 

»3  Ford  V.  Fitchburg  R.  R.  Co.,  no  Mass.  240 ;  Wright  v.  N.  Y.  Cent. 
R.  R.  Co.,  25  N.  Y.  562;  Laning  v.  N.  Y.  Cent.  R.  R.  Co.,  49  N,  Y. 
529;  Chicago  etc.  R.  R.  Co.  v.  Jackson,  55  111.  492. 
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large  discretionary  powers.  Unless  such  officer  or  superin- 
tendent is  to  be  considered  as  occupying,  for  all  the  purposes 
of  the  rule  now  under  consideration,  the  position  of  the  prin- 
cipal itself,  it  is  obvious  that  there  must  be  assumed  in  the 
case  of  corporations,  and  indeed  in  other  cases  where  the 
whole  charge  of  the  business  is  delegated  to  another,  some 
risks  which  the  servant  does  not  assume  where  the  master 
liimself  takes  general  charge  in  person. 

It  has  been  seen  that  the  superior  position  of  the  negligent 
servant,  as  that  of  a  foreman,  conductor,  etc.,  is  not  regarded 
as  affecting  the  case.  But  a  foreman  is  not  necessarily  or 
usually,  perhaps,  entrusted  with  any  large  share  of  the  mas- 
ter's discretionary  authority.  Neither  is  the  conductor  of  a 
train  of  cars,  except  as  to  the  particular  duty  of  taking  it 
safely  to  its  destination.  His  duty  may  be  and  probably  is 
less  responsible  than  that  of  the  telegraph  operator  who  di- 
rects his  movements  and  those  of  others  in  charge  of  trains 
on  the  line ;  and  if  the  conductor  is  to  be  regarded  as  prin- 
•cipal  for  some  purposes,  so  should  the  operator  be  for  others. 
But  this  would  suggest  questions  and  distinctions  that  could 
only  be  confusing,  and  would  preclude  the  possibility  of  any 
settled  rule  whatsoever.  It  would  seem  that  the  law  could 
•go  no  farther  than  to  hold  the  corporation  liable  for  the  acts 
and  neglects  of  the  officer  exercising  the  powers  and  author- 
ity of  general  superintendent;  but  that  for  these  it  ought  to 
respond  to  its  servants,  as  for  its  own  acts  or  neglects.'*  But 
this  in  no  way  affects  the  general  rule  which  requires  of  any 
employer,  whether  corporate  or  not,  to  employ  suitable  ser- 
vants, and  to  make  use  of  safe  tools,  machinery,  etc.,  or  at 
least,  to  take  care  that  there  is  no  negligence  in  procuring 
them. 

V.  Where  the  master  is  sued  by  his  servant  for  an  injury 
which  it  is  claimed  has  been  occasioned  by  his  negligence, 
the  same  rule  applies  as  in  other  cases,  that  the  plaintiff  is 
not  to  recover  if  his  own  negligence  contributed  with  that  of 
the  plaintiff  in  producing  the  injury.'s     This  subject  will  not 

"*  See  Shearm.  &  Redf.  on  Neg..  {{  101-104. 

•5  Hayden  v.  Smithville  Manf.  Co.,  29  Conn.  548 ;  Johnson  v.  Bruner, 
•61  Penn.  St.  58. 
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be  discussed  here,  but  it  may  be  remarked  that  if  the  injury 
has  resulted  from  a  peril  which  had  come  to  the  knowledge 
of  the  plaintifT  and  ought  to  have  been  known  to  the  master, 
it  may  justly  be  held  to  be  contributory  negligence  on  the 
plaintiff's  part  if  he  failed  to  report  it."^     It  may  also  be  re- 
marked that  in  all  cases  where  the  servant  claims  to  recover 
on    tKe  ground  of  the  master's  negligence,  the  burden  of 
proof  will  be  upon  him,  not  only  because  as  a  plaintiff  he 
roust  make  out  his  case,  but  also  because  all  presumptions 
will  fstvor  the  proper  performance  of  duty.'^ 

VI.  Perhaps  this  whole  subject  may  be  accurately  summed 
up  in  a  single  sentence  as  follows :  The  rule  that  the  master 
IS  responsible  to  persons  who  are  injured  by  the  negligence 
<^f  those  in  his  service,  is  subject  to  this  general  exception : 
tha,t  t\e  is  not  responsible  to  one  person  in  his  employ  for  an 
injiary^  occasioned  by  the  negligence  of  another  in  the  same 
^^i"^-^ic^e,  unless  generally  or  in  respect  of  the  particular  duty 
^^1^  resting  upon  the  negligent  employee,  the  latter  so  far 
^coiap>ied  the  position  of  his  principal  as  to  render  the  princi- 
pal   cliargeable  for  his  negligence  as  for  a  personal  fault. 

Thomas  M.  Cooley. 
N  Arbor,  Mich. 


Kroy  V.  Chicago  etc.  R.  R.  Co.,  32  Iowa,  357  ;  Davis  v.  Detroit 
^^-  ^-  R.  Co.,  20  Mich.  105  ;  Mad  River  etc.  R.  R.  Co.  v.  Barber,  5  Ohio 
^-  S.   SAi. 

■^  Sec  Gilman  v.  Eastern  R.  R.  Co  ,  10  Allen,  233;  Wright  v.  N.  Y. 
^ent.  K.  R^  Co.,  25  N.  Y.  562 ;  Hildebrand  v.  Toledo  etc.  R.  R.  Co..  47 
'°^    399. 
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V.  CONCERNING  THE  BURDEN  OF  PROOF. 

Importance  and  Difficulty  of  Questions  as  to  Burden 
OF  Proof. — In  the  trial  of  a  judicial  issue  the  first  point  to  be 
determined  is  by  whom  the  evidence  in  the  case  is  to  be 
offered,  and  to  what  extent  must  this  evidence  proceed. 
Various  theories  on  this  point  have  been  stated.  Two  of 
the  most  prominent  are  the  following : 

Theory  that  on  the  Affirmative  Lies  the  Burden  of  proof. — 
Among  the  most  authoritative  exponents  of  this  view  is  Mr. 
Best,  in  his  treatise  on  Evidence.^  "  The  general  rule,"  he  de- 
clares, "is  that  the  burden  of  proof  lies  on  the  party  who  asserts 
the  affirmative  of  the  issue,  or  question  in  dispute — according 
to  the  maxim, '  Ei  incumbit  probatio  qui  dicit,  non  qui  negat;" ' 
and  to  this  effect  he  cites  Mr.  Starkie  and  Mr.  Philips,  sustain- 
ing his  views  by  a  copious  exposition.  A  distinguished  Ger- 
man jurist  and  statesman,  Bethman-Hollweg,  has  given  his  ad- 
hesion to  the  same  view.'  The  question  of  the  burden  of  proof, 
he  argues,  is  not  confined  to  merely  juridical  relations.  We  will 
not  err,  therefore,  if  in  such  discussion,  we  turn  for  illustration 
to  the  analogies  of  ordinary  life.  How  is  it,  for  instance,  in  a 
controversy  as  to  a  historical  fact,  or  a  natural  phenomenon? 
When  a  third  person  asserts  such  fact  or  phenomenon,  on 
such  person,  we  declare,  lies  the  burden  of  proof  if  the  as- 
sertion be  denied.  We  refuse  assent  until  proof  of  the  as- 
sertion is  brought.  This,  however,  is  identical  with  the  rule 
that  he  who  affirms,  not  he  who  denies,  must  prove.  It  is 
true  that  this  is  not  applicable  to  many  cases,  as,  for  instance,^ 
where  there  is  a  double  hypothesis,  of  which  the  first  party 
asserts  one  alternative,  and  the  second  party  asserts  the 
other  alternative.  But  in  such  case,  as  on  neither  party  lies 
a  burden  of  proof,  the  rule  as  above  given  is  not  affected^ 

»  Best's  Evidence,  5th  ed.  396. 
"Versuche,  p.  337, 
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In  the  relations  of  common  life,  therefore,  we  apply  the  rule 
"  aflfirmanti  incumbit  probatio,  non  neganti."  It  is  true,  he  pro- 
ceeds to  say,  that  we  dispense  practically  with  this  rule  in 
common  life,  in  cases  where  there  is  not  a  direct  issue  of 
affirmation  or  denial.  But  this  is  not  the  case  in  civil  pro- 
cess, where  such  an  issue  always  exists,  for  in  such  case  one 
party  necessarily  claims  a  right  which  another  resists.  Who- 
ever claims  a  right,  affirms  such  a  right,  and  must  prove  it,  for 
the  reason  that  it  cannot  be  admitted  by  the  judge  without 
proof. 

Reply  to  this  theory, — But  to  this  it  has  been  well  replied,^ 
that  the  very  exception  made  by  Bethman-Hollweg  shows 
that  the  rule  he  advocates  can  have  only  a  limited  applica- 
tion to  judicial  investigation.  He  admits  that  the  rule  does 
not  apply  when  there  are  two  or  more  conflicting  interests ; 
but  rare  are  the  litigated  issues  in  which  two  or  more  inter- 
ests do  not  conflict.  Nor  is  this  all.  In  many  cases  each 
party  unites,  with  an  affirmation  on  his  part  of  his  own  rights, 
a  denial  of  the  rights  of  his  opponent ;  and  the  affirmation 
and  denial  are  so  blended  as  to  be  incapable  of  severance 
in  proof.  Nor  can  we  agree  that  the  investigations  of 
common  life  can  be  a  rule  decisive  of  those  in  a  court  of 
justice.  Every  trial  is  a  public  contest,  in  which  a  litigant 
appears  to  advance  a  right.  If  this  right  is  denied  by  an 
opponent,  then  the  decision  is  referred  to  a  court,  duly  con- 
stituted as  the  organ  of  the  state.  The  court,  when  the  case 
comes  before  it,  is  bound  to  know  nothing  as  to  the  merits 
of  the  issue,  and  must,  therefore,  before  a  decision  be  made^ 
be  advised  as  to  such  merits,  by  the  party  making  such  claim, 
whether  the  claim  consist  in  establishing  a  right  for  himself, 
or  in  releasing  himself  from  the  right  of  another.  On  the 
party  putting  forth  such  right,  this  duty  is  incumbent.  "Jura 
socordibus  non  succurrent."  The  defendant,  on  the  other 
hand,  seeks  to  relieve  himself  from  the  plaintiff^'s  case,  either 
by  a  direct  traverse,  injiciatione,  or  through  a  plea  of  avoid- 
ance, in  which  he  sets  up  a  conflicting  claim  to  bar  the  plain- 
tiff's demand.     If  he  takes  this  second  attitude,  he  is  in  the 

3  Hefter,  Appendix  to  Weber,  259. 
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same  position  as  the  plaintifT,  and  he  must  assume  the  bur* 
den  of  proof  in  making  good  his  defence.  Whenever, 
whether  in  plea,  or  replication,  or  rejoinder,  or  surrejoinder, 
an  issue  of  fact  is  reached,  then,  whether  the  party  claiming 
the  judgment  of  the  court  asserts  an  affirmative  or  negative 
proposition,  he  must  make  good  his  assertion.  On  him  lies 
the  burden  of  proof. 

So  speaks  more  than  one  emphatic  ruling  of  the  Roman  ju- 
rists, when  dealing  with  this  very  topic.     "  Semper  necessitas 
probandi  incumbit  illi  qui  agit."^     Whoever  undertakes  the 
role  of  advancing  a  claim,  whether  that  claim  be  the  mainten- 
ance or  the  release  of  rights,  must  make  good  his  case.     A 
defendant  who  seeks  to  relieve  himself  from  the  established 
right  of  another,  is  in  this  respect  in  the  same  position  as  the 
plaintiff,  by  whoni  a  right  is  to  be  established.  "  Reus  excipi- 
cndi  fit  actor."  So  far  as  concerns  pleas,  {exceptionibus)  Ulpian 
tells  us,5  "  that  the  defendant  may  take  the  part  of  the  actor,  in 
which  case  he  must  prove  his  claim,  e,  g,  if  he  set  up  a  coun- 
tervailing contract,  {j^actum  conventuni)  he  must  prove  that 
such  contract  was  actually  executed.   Celsus^  applies  the  rule 
as  follows.     A  legacy  of  five  hundred  gold  pieces  is  left  to 
you,  and  to  the  same  will  is  attached  a  codicil  giving  you 
the  same  amount.     The  question  arises  whether  the  testator 
meant  to  double  the  amount,  or  only  to  affirm  in  the  codicil 
that  which  he  had  forgotten  he  had  stated  in  the  body  of  the 
will.     On  which  party,  the  legatee  or  the  representatives  of 
the  testator,  in   a  suit  for  the  double  sum,  is  the  burden  of 
proof?     At  the  first  view,  so  concludes  Celsus,  it  seems  more 
equitable  {cequius)  that  the  burden  should  be  on  the  legatee, 
to  make  good  his  claim.     But  if  there  be  avoiding  evidence, 
this  must  be  adduced  by  the  defendant.     If,  for  instance,  I 
sue  for  money  lent,  and   the  defendant  answers  that  the 
money  has  been  paid  back,  this  defence  it  is  incumbent  on 
him  to  prove.  "  Ipse  hoc  probare  cogendus  est."  In  the  case 
of  the  will  before  us,  therefore,  if  the  plaintiff  proves  both 

^L.  21  D.  de  probat ;  L.'9,  C.  de  except, 
s  L.  19  D.  de  probat.  XXII,  3. 
«  L.  13  Id. 
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will  and  codicil,  and  the  defendant  undertakes  to  show  that 
the  codicil  is  inoperative,  the  burden  is  on  him  to  prove  this 
-satisfactorily. 

The  theory  of  the  Roman  law  in  this  relation  is,  that  the 
part  of  an  actor  is  undertaken  only  by  him  whose  rights  are 
•either  denied  or  doubted.  In  this  category  falls  not  only 
the  plaintiff  who  claims  a  right,  but  the  defendant,  who 
<:laims  to  defeat  by  his  own  claim  another's  right ;  and  it  is 
incumbent,  therefore,  on  the  latter  exceptionem  velut  inten- 
tionem  implere.^  On  the  other  hand,  the  reus,  or  defendant, 
who  quietly  and  silently  waits  the  plaintiff's  attack,  interpos- 
ing only  a  plea  in  bar,  has  no  burden  in  respect  of  proof. 
"Actori  non  probante,  qui  convenitur,  etsi  nihil  ipse  prae- 
^titerit  obtinebit."* 

So  far  as  concerns  the  Roman  maxim,  on  which  Mr.  Best 
and  those  whom  he  cites  rely,  as  of  first  authority,  little 
need  be  said.  ''  £i  incumbit  probatio,  qui  dicit,  non  qui 
negat,"  is  undoubtedly  of  classical  origin,^  and  with  this  may 
be  coupled  ''negantis  naturali  ratione  nulla  est  probatio."'® 
But  to  affirm  that  these  maxims  were  set  forth  as  containing 
a  complete  theory  as  to  the  burden  of  proof,  is  to  affirm,  as 
Hefter  remarks,"  that  the  jurists,  on  a  question  of  high  im- 
portance, to  which  they  gave  peculiar  thought,  announced 
two  theories  in  direct  conflict.  We  must  therefore  treat  the 
maxim  "  £i  incumbit  probatio,  qui  dicit,  non  qui  negat,"  as 
equivalent  to  "  Actori  incumbit  probatio ;"  and  if  we  do  not 
subordinate  the  second  maxim  to  the  first,  we  must  subordin- 
ate the  first  to  the  second.  That  the  jurists  regarded  the 
first  maxim  simply  as  a  formal  variation  of  the  second,  there 
is  good  exegetical  reason  to  assert.  Dicere,  like  assevare,^^ 
may  well  mean  to  claitn^^ 

It  is  asserted  in  defence  of  the  rule  here  contested,  that  a 
negative  cannot  be  proved,  and  hence,  as  only  an  affirmative 

'  L.  19,  pr.  D  Id.  ^  L.  4  C.  de  edendo. 

'  L.  2  D.  de  probat.  "  L.  23  C.  eod. 

"  Weber,  Hefter's  app.  264. 

"'See  L.  19  C.  de  probat. 

^  See  authorities  to  this  point  in  Hefter's  app.  to  Weber,  265. 
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is  provable,  on  the  affirming  party  alone  can  rest  the  burden 
of  proving.     To  this  the  following  replies  may  be  made  : 

The  enquiry  is  not  for  mathematical  certainty,  but  for  such 
probability,  higher  or  lower,  as  is  obtainable  in  judicial  pro- 
ceedings. High  probability  is  the  best  we  can  obtain  in  any 
case ;  high  probability  may  be  reached  as  to  the  non-exis- 
tence of  many  things  which  are  claimed  to  exist.  Arguments 
drawn  from  non-juridical  fields  do  not  here  apply.  It  may 
be  difficult  for  me  to  prove  that  a  thing  does  not  exist  in  all 
space,  or  that  certain  occult  intents  may  not  lurk  in  the  un- 
disclosed recesses  of  a  particular  party's  heart.  But  jurispru- 
dence has  to  do  with  no  such  vague  domains.  Its  territory 
is  limited.  It  enquires  whether  in  a  particular  spot,  at  a  par- 
ticular time  open  to  human  observation,  a  particular  thing 
existed  ;  or  whether  by  the  small  range  of  witnesses  to  whom 
a  party  at  a  particular  time  was  visible,  he  gave  signs  of  the 
suspected  intent.  It  is  possible,  within  such  limited  range, 
to  call  all  witnesses  who  were  likely  to  have  been  at  the  given 
spot,  or  observed  the  given  person  at  the  particular  time  ;  and 
hence  it  is  here  possible  to  approach  a  negative  by  gradually 
exhausting  the  affirmative.  In  fact,  as  is  well  argued,'^  what  is 
counter-proof  in  most  cases  {e.  g.  in  an  alibi,)  but  proof  of  a 
negative?  In  answer  to  bills  of  discovery  in  the  old  prac- 
tice, and  in  the  defendant's  personal  denial  of  the  plaintiff's 
case  in  the  new  practice,  we  constantly  meet  with  proof  of 
negation.  We  may  prove  a  negative  in  an  abiiiy  for  instance, 
indirectly,  by  proving  conditions  incompatible  with  the  al- 
leged fact,  showing  for  instance,  that  a  party  charged  was  in 
another  place  than  that  necessary  to  the  plaintiff's  case ;  or 
we  may  do  it  directly  by  calling  a  witness  present  at  the  lat- 
ter place,  and  proving  that  the  defendant  was  not  there.  So 
also,  when  a  plaintiff  sues  for  a  debt,  if  the  defendant  can 
produce  an  admission  from  the  plaintiff  that  the  debt  was 
never  incurred,  this  is  proving  a  negative,  but  a  negative 
which,  if  believed,  will  defeat  the  plaintiff's  case.  How  often 
is  the  question  put,  "  Could  such  a  thing  have  been  done 
without  your  seeing  it  ?"  and  how  conclusive  has  sometimes 

^  See  Meier,  Colleg.  Argent,  lit.  de  prob.  87 ;  Weber,  Hefter's  ed.  135- 
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been  held  a  negation  based  upon  the  hypothesis  that  without 
the  witness  seeing  an  event,  it  could  not  have  happened.  In 
actions  for  malicious  prosecution,  if  the  plaintiff  does  not  in 
some  way  approach  to  proof  of  a  negation  of  his  guilt,  his 
case  is  not  made.  So,  to  take  one  more  illustration,  suppose 
upon  a  suit  by  A  against  B,  B  sets  up  as  a  defence  that  A  is 
dead ;  how  is  B  to  prove  such  defence  in  cases  in  which  A,  if 
he  were  living,  would  be  over  one  hundred  years  old  ?  If  A 
had  died  fifty  years 'back,  it  might  be  difficult  to  find  wit- 
nesses who  saw  him  die,  and  the  best  that  the  defendant 
could  do  would  be  to  prove  that  for  years  A  had  not  been 
seen  or  heard  of  alive.  If  we  did  not  rely  on  negative  proof 
or  on  negative  presumptions,  which  are  the  same  thing,  those 
who  died  out  of  the  memory  of  man  would  have  to  be  jurid- 
ically treated  as  permanently  alive. 

The  Tichborne  trials  are  fruitful  of  illustrations  of  this  po- 
sition. The  claimant,  in  the  civil  issue  tried  before  Chief 
Justice  Bovill,  undertook  to  prove  that  he  was  Roger  Tich- 
borne, the  heir  to  a  baronetcy  and  to  large  landed  estates, 
for  which  the  suit  was  brought.  It  was  conceded  that  Roger 
Tichborne,  who  the  plaintiff  claimed  to  be,  had  left  Eng- 
land shortly  after  arriving  at  majority;  had  wandered  for 
some  months  in  South  America ;  was  reported  to  have  been 
lost  at  sea  by  the  foundering  of  a  designated  vessel;  and  had 
not  been  heard  from  for  twelve  years,  at  the  time  when  the 
claimant  appeared  in  Australia  to  claim  the  title  and  estates. 
Here,  we  might  at  the  outset  say,  is  a  case  requiring  pure 
affirmative  proof  The  claimant  has  simply  to  prove  that  he 
is  Roger  Tichborne,  and  here  the  case  rests.  But  the  facts 
brought  up  in  this  very  issue  were  such  as  to  impose  on  the 
claimant  the  proof  of  several  negatives,  which  were  essential 
to  make  up  the  proof  of  the  affirmative.  The  claimant  for 
several  years,  when  in  South  America  and  in  Australia,  had 
made  himself  known  as  Thomas  Castro ;  and  that  there  was 
such  a  person  as  Thomas  Castro  was  part  of  the  claim- 
ant's case.  So,  also,  a  part  of  this  very  case  exhibited  the 
evidence  of  a  person  named  Arthur  Orton,  a  London  butcher, 
who  several  times  appeared  in  the  alleged  track  of  the  genu- 
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ine  Roger  Tichborne,  and  whose  name  the  claimant  some- 
times  assumed.  Here,  then,  as  part  of  the  claimant's  evi- 
dence, we  have  exhibited  to  us  three  persons :  Roger  Tich- 
borne, Thomas  Castro  and  Arthur  Orton.  It  may  have  been 
with  some  plausibility  argued  that  Thomas  Castro  and  Arthur 
Orton  were  the  same  person,  Thomas  Castro  being  an  alias 
for  Arthur  Orton ;  though  there  was  some  perplexing  evi- 
dence showing  the  presence  of  Thomas  Castro  and  Arthur 
Orton  together,  as  distinct  individuals,  at  the  same  place. 
But  however  this  may  have  been,  no  such  proof  was  possible 
as  to  the  identity  of  Arthur  Orton  and  Roger  Tichborne. 
Thomas  Castro  may  have  been  indeed  only  a  mask ;  but  as 
to  the  distinct  and  mutually  exclusive  individualities  of  Ar- 
thur Orton  and  Roger  Tichborne,  there  could  be  no  question. 
They  were  indisputably  living  at  the  same  time,  at  distinct 
places,  and  in  very  distinct  relations ;  Arthur  Orton  being  a 
butcher's  boy  in  Wapping,  Roger  Tichborne  the  heir  to  an 
ancient  estate,  living  in  his  boyhood  in  Paris,  where  he  was 
educated,  then  visiting  his  relations  in  England,  then  serving 
as  an  officer  in  the  British  army.  If  the  claimant  was  Arthur 
Orton,  he  could  not  have  been  Roger  Tichborne.  But  it  was. 
incidental  to  his  case  that  he  more  than  once  had  appeared  as 
Arthur  Orton.  He  had  imposed  on  him,  therefore,  the  bur- 
den of  proving  a  negative,  namely,  that  he  was  not  Arthur 
Orton.  He  had  avowedly  lived  for  years  as  Thomas  Castro, 
a  bush  ranger  in  Australia.  It  was  necessary  for  him,  there- 
fore, to  prove  another  negative,  viz. :  that  there  was  really  no 
such  distinct  person  as  Thomas  Castro.  The  attitude  as- 
sumed by  a  party  in  such  cases  is  not  unfamiliar  in  logical 
processes.  If  A  is  not  B  or  C,  he  is  D — but  he  is  not  B  or 
C ;  therefore  he  is  D.  On  A  is  the  burden  of  proving  that  he 
is  not  B  or  C. 

In  actions  of  negligence  the  actor  (whether  plaintiff  as 
to  defendant's  negligence,  or  defendant  as  to  plaintiff's  con- 
tributory negligence,)  frequently  depends  upon  proof  of  an 
omission.  Did  a  switch  tender  omit  to  watch  his  switch? 
Did  a  telegraph  operator  omit  to  signalize  when  it  was 
his   duty   to   do   so  ?     Was    the   oiling   or  testing   of  the 
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wheels  omitted  ?  Did  the  engine-driver  omit  to  ring  the  bell? 
Or,  on  the  other  hand,  did  the  plaintiff,  when  approaching 
the  road,  omit  to  look  out  ?  Did  he  omit  to  check  his  speed  ? 
Questions  such  as  these  rise  in  every  suit  for  injuries  alleged 
to  occur  through  negligence.  Upon  the  solution  of  such 
questions  the  issue  in  many  instances  depends.  To  prove 
the  omissions  in  each  of  these  cases  involves  the  proving  of 
a  negative ;  yet  it  has  never  been  doubted  that  it  is  the  func- 
tion of  a  party  to  prove  such  omissions,  when  if  he  does  not 
do  so  he  will  lose  his  case. 

The  true  solution  of  the  question  is  that  he  who  in  a  court 
of  justice  undertakes  to  establish  a  claim  against  another,  or 
to  set  up  a  release  from  another's  claim  against  himself,  must 
produce  the  proof  necessary  to  make  good  his  contention. 
This  proof  may  be  either  affirmative  or  negative.  Whatever 
it  is,  it  must  be  produced  by  the  party  who  seeks  forensically 
either  to  establish  or  to  defeat  the  claim. 

We  may  notice,  as  giving  a  concrete  exhibition  of  the  dis- 
tinctions just  stated,  the  familiar  case  of  suits  brought  by  a 
servant  against  a  toaster  for  injuries  occurring  to  the  servant 
through  the  master's  want  of  care  in  providing  for  the  servant 
proper  machinery.  The  point  in  such  cases  may  be  raised 
either  in  contract  or  in  tort.  The  plaintiff  may  say,  "You  un- 
dertook to  provide  proper  machinery  with  which  I  should 
work ;  you  virtually  guaranteed  this ;  you  failed  to  comply 
with  your  engagement ;  I  sue  you  for  the  damage  to  which  I 
have  been  thereby  subjected."  Or  he  may  say,  "  You  own 
this  machinery ;  you  employed  me  to  work  it ;  on  the  principle 
"  sic  utere  tuo  ut  alienum  non  laedas  "  you  are  bound  to  me  in 
tort  for  the  hurt  to  which  I  have  been  subjected."  In  neither 
case,  however,  can  the  plaintiff  recover,  if  the  risk  through 
which  he  suffered  was  one  of  the  ordinary  incidents  of  his 
service  which  he  was  bound  to  assume ;  and  whether  he  sue 
in  contract  or  in  tort,  he  is  obliged  to  prove  that  his  injury 
was  not  produced  by  one  of  the  risks  so  assumed  by  him. 
He  must,  therefore,  to  make  out  his  case,  prove  a  negative. 
He  must  show,  directly  or  inferentially,  that  he  did  not  as- 
sume the  risk.'s 

'^  See  to  this  general  question,  Mann  v.  Oriental  Mills,  Sup.  Ct.  R.  I., 
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It  is  in  cases  of  tort  that  Roman  jurists,  both  ancient  and 
modern,  have  found  the  greatest  difficulty  in  the  determina- 
tion of  the  question  before  us/^ 

The  true  distinction  is  this:  the  burden  lies  on  the  party 
seeking  in  a  court  of  justice  either  to  make  good  his  claim  for 
damages  arising  from  the  tort  of  another,  or  to  establish  a 
release  from  such  claim  supposing  it  to  be  made  out  against 
himself.  In  either  case  he  must  prove  his  particular  conten- 
tion. Hence,  according  to  the  Roman  law,  he  who  charges 
dolus  or  culpa  on  another,  must  prove  such  dolus  or  culpa ; 
while  he  who,  on  such  case  being  made  out,  sets  up  casus,  or 
the  contributory  agency  of  the  plaintiff,  must  prove  such 
casus  or  contributory  agency.'^ 

Where  a  person  is  sued  for  a  negligent  injury,  which  is 
not  a  violation  of  a  contract,  the  burden  of  proving  negli- 
gence is  on  the  plaintiff.  In  the  Roman  law,  he  who  inflicts 
negligent  injury  on  the  person  or  property  of  another  may 
be  held  liable  under  the  Aquilian  statute.  In  our  own  law  a 
similar  liability  is  enforced  by  the  application  of  the  principle 
"sic  utere  tuo  ut  alienum  non  laedas."'®  When  a  person  is 
sued  for  an  injury  so  inflicted  on  property,  being  under  no 
contractual  liability  to  exercise  dUigentia  or  custodia  as  to  a 
particular  thing,  it  is  encumbent  on  the  plaintiff*  in  such  cases 
to  prove  either  malice  or  gross  negligence  on  the  part  of  the 
defendant.  "  Qui  dolo  dicit  factum  aliquid,  licet  in  excep- 
tione,  docere  dolum  admissum  debet."*' 

When  a  person  who  contracts  to  perform  a  particular 
duty  as  to  another  person  or  thing,  is  sued  for  negligent 
injury  to  such  person  or  thing,  then  the  plaintiff*  need  only 

June,  1875,  pamph.  Rep.  ;  Holmes  v  Clark,  6  H.&  N.  349;  Button  v. 
R.  R.,  L.  R.  7  Exch.  130;  Coombs  v.  New  Bedford  Co.,  102  Mass. 
586  ;  Fifield  v.  R.  R.,  42  N.  H.  240  ;  Laning  v.  R.  R.,  49  N.  Y.  534; 
Porter  v.  R   R.,  Cent.  L.J.,  June  11,  1875. 

**^See  particularly  Leyser,  Medit.  ad  Pand  sp.  176  ;  Hopfner,  Com- 
ment. Inst.  \  761,  n.  4.  Gluck,  Pandekt.  4,  \  324  ;  Schmidt,  Comment, 
von  Gericht.  Klagen  ;  Kndemann,  Beweislast,  49;  Weber,  JHefier  ed. 
172. 

'7  Weber,  Hefter  ed.    173.  »8  whart.  on  Neg.  \  786. 

*9L.  18,  ?  I  ;    D.  de  probat. 
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prove  the  injury ;  and  the  burden  is  on  the  defendant  to  ex- 
cuse himself  by  proof  of  the  exercise  of  due  diligence.  What 
such  diligence  is,  depends  upon  the  nature  of  the  contract  as 
elsewhere  discussed.  That  it  must  be  proved  as  an  excusa- 
tory defense  by  the  defendant,  and  that  the  burden  is  on  him 
to  do  so,  has  been  frequently  ruled. 

The  defendant  has  engaged  to  perform  a  particular  duty, 
and  the  tort  consists  in  the  non-performance  of  such  duty. 
That  the  defendant  failed  to  perform  his  duty  through  neg- 
ligence, is  not  part  of  the  plaintiff's  case.  The  plaintiff,  it  is 
true,  in  proving  the  non-performance  of  duty  by  the  defend- 
ant, may  bring  out  such  incidents  as  show  negligence  on  the 
part  of  the  defendant.  But  it  is  not  a  necessity  of  the  plaint- 
iff's case  to  do  this  ;  and  if  the  defendant  desire  to  relieve 
himself  by  showing  a  due  performance  of  duty,  he  must  do 
so  either  by  directly  traversing  the  plaintiff's  case  as  to  the 
fact  of  injur>%  or  by  proving,  (and  the  burden  is  on  the  de- 
fendant to  do  so,)  that  the  injury  occurred  without  the  fault 
of  the  defendant.  A  creditor,  for  instance,  receives  a  piece 
of  silver  plate  in  pawn.  If  this  is  lost,  without  any  culpa  on 
his  part,  he  must  prove  this  fact  in  order  to  be  released  from 
liability.**  A  herd  of  goats  are  taken  by  a  herdsman  to  pas- 
ture. They  are  carried  off  by  robbers,  without  the  fault  of 
the  herdsman.  It  is  not  necessary  for  the  owner  to  prove 
want  of  due  care  in  the  herdsman,  but  the  burden  is  on  the 
herdsman  to  prove  that  the  loss  of  the  herd  was  not  due  to 
want  of  care  by  himself."' 

Suppose,  for  instance,  goods  are  hired  by  H  from  L,  and 
when  in  H's  possession  are  damaged,  either  through  defects 
existing  in  the  goods  when  in  H's  possession,  or  through  H's 
misconduct.  If  the  views  above  given  be  correct,  the  burden 
is  on  H,  when  sued  for  the  loss,  to  show  that  the  loss  was 
due  either  to  causes  involving  no  misconduct  on  his  part,  or 
to  defects  inherent  in  the  goods  at  the  time  they  were  hired. 
If  he  cannot  make  out  such  a  defence,  he  is  bound  to  indem- 
nify the  owner.   It  is  true,  as  has  been  urged,  that  it  is  a  fraud 
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L.  5  C.  de  pig.  act.  IV,  24. 
L.  9,  §4.  D-  loc-  XIX,  2. 
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in  the  owner  of  goods,  who,  knowing  them  to  have  latent 
defects  which  will  cause  their  depreciation  or  loss,  withholds 
notice  of  such  defects  from  the  hirer.  But  to  this  it  is  perti- 
nently replied,  that  business  would  be  brought  to  a  stand- 
still if  the  owner  of  goods,  in  a  suit  for  injuries  sustained  by 
them,  was  compelled  to  prove  that  which  from  the  nature  of 
things  he  could  rarely  be  able  to  do,  that  the  goods,  when 
they  left  his  possession,  were  free  from  latent  faults.*" 

Public  policy,  in  such  case,  unites  with  juridical  principle 
in  requiring  the  possessor  (that  is,  the  bailee  of  the  goods,) 
to  prove  that  they  were  damaged  without  his  fault. 

The  rule  is  not  altered  in  cases  where  the  plaintiff  alleges- 
negligence  in  his  complaint. — If,  in  cases  of  bailment,  the 
plaintiff  suing  in  tort  alleges  negligence  in  his  declaration,  is 
the  burden  on  him  to  prove  such  negligence  ?  The  Roman  law 
answers  this  question  in  the  negative ;  though  it  is  admitted 
that  in  the  strict  order  of  proof  such  burden  may  lie  on  the 
plaintiff  in  his  replication.  The  plaintiff,  for  instance,  alleges 
a  negligent  loss  of  goods;  and  under  this  allegation  it  is 
enough  to  prove  that  the  goods  were  not  restored  to  the 
plaintiff  on  demand.  The  defendant  sets  up  casus  as  a  de- 
fence. If  the  plaintiff  desires  to  avoid  this  defence  by  show- 
ing that  the  casus  was  induced  by  the  defendant's  negligence, 
then  the  burden  is  on  the  plaintiff  to  prove  such  inculpatory 
negligence  on  the  part  of  the  defendant.  It  is  true  that  this 
conclusion  has  been  vigorously  contested.'^ 

If  the  plaintiff,  it  is  urged,  avers  negligence  by  the  defend- 
ant, it  is  incumbent  on  the  plaintiff  to  prove  such  aver- 
ment. But  the  answer  to  this  is,  that  in  suits  for  tort  in  non- 
performance of  contract,  when  the  contract  is  duly  set  forth, 
and  the  defendant's  failure  in  duty  in  this  respect  is  duly 
averred,  then  the  averment  of  the  defendant's  negligence  is 
surplusage,  not  necessary  to  the  plaintiff's  formal  case,  and 
not,  therefore,  requiring  proof.  An  expression  of  this  kind, 
introduced  from  abundant  caution,  or  in  deference  to  the  old 
cumbrous  mode   of  pleading,   courts   will  now   permit  the 

**  See  Weber,  Hefter*s  ed.  177. 

»3  See  Leyser,  Medit.  Pand.  sp.  176;   Med.  5-6. 
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plaintiff  to  strike  out  under  the  statutes  of  amendment^  or 
will  treat  as  surplusage;  for  it  would  be  a  perversion  of  jus- 
tice to  insist  upon  the  formal  and  remediable  error  of  an  at- 
torney bringing  with  it  substantial  and  irremediable  injury  to 
the  client. 

But  it  is  otherwise  when  the  plaintiff,  instead  of  suing  for 
tort  in  non-performance  of  the  contract,  elects  to  waive  the 
contract,  and  to  prove  the  case  of  an  injury  based  on  non- 
contractual (or  Aquilian)  negligence.  In  such  case,  the 
defendant's  negligent  or  wilful  misconduct  being  part  of  the 
plaintiff's  case,  must  be  proved  by  the  plaintiff.'^ 

When  the  defendant  is  sued  in  tort  for  damages  incurred 
through  non-performance  of  a  contract  of  agency,  the  burden 
is  on  him  to  prove  due  care. — If  he  sets  up  impossibility,  for 
instance,  such  impossibility  it  is  his  duty  to  prove. 

If,  however,  the  plaintiff  reply  that  the  impossibility  or 
castds  was  induced  by  the  defendant's  misconduct,  the  plain- 
tiff must  prove  such  misconduct.  A  bailee,  for  instance,  who 
is  sued  for  damage  done  to  his  bailor's  property,  has  the  bur- 
den on  him  of  proving  that  the  damage  was  done  through 
casus  fortuitus. 

Questions  of  interest  arise  when  suit  is  brought  upon  an  in- 
strument to  whose  validity  certain  formalities  are  requisite. 
Is  the  plaintiff  or  the  defendant  to  prove  such  formalities  ?  It  is 
plain  that  when  the  law  makes  the  validity  of  the  instrument 
depend  upon  these  formalities,  then  they  must  be  duly  proved 
by  the  plaintiff.  If  a  statute,  for  instance,  makes  an  instru- 
ment inoperative  unless  duly  registered  or  stamped,  then  the 
instrument  cannot  be  put  in  evidence  without  proof  of  such 
registry  or  stamp.  But  a  prima  facie  case  of  compliance  with 
the  law  in  this  respect  is  sufficient  for  the  plaintiff's  case. 
Where  a  statute,  for  instance,  requires  that  a  will,  to  be  opera- 
tive, must  be  attested  by  three  subscribing  witnesses,  it  is 
enough  for  the  plaintiff's  case  to  show  that  three  witnesses 
actually  subscribed  the  will.  If  either  of  such  witnesses  was 
incompetent,  this  must  be  shown  by  the  defendant.  So 
where  the  attestation  of  a  notary  is  necessary  to  a  writings 

»♦  See  Weber,  Hefter's  ed.  i8o. 
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it  is  enough  for  the  plaintiff  to  show  that  the  notary  was  a 
person  usually  acting  as  such ;  if  he  was  an  iraposter  acting 
without  authority,  this  must  be  shown  by  the  defence's 

The  burden  of  proving  a  negative  is  thrown  on  a  party 
whenever  proof  of  such  negative  is  essential  to  his  case. — 
It  makes  no  difference  whether  the  party  to  whom  such 
proof  is  essential  is  plaintiff  or  defendant.  I  may  illustrate 
this  position  by  one  of  the  most  extraordinary  cases  to  which 
American  litigation  has  given  rise.  In  February,  1872,  Win- 
field  S.  Goss  of  Baltimore,  having  previously  insured  his  life 
for  jl2S,ooo,  was  found,  it  was  alleged,  dead,  in  a  work-shop 
belonging  to  him ;  his  death  having  been,  it  was  pretended, 
caused  by  a  fire  by  which  the  building  was  partially  con- 
sumed. His  widow  brought  suit  against  the  insurance  com- 
panies, and  recovered ;  the  chief  witness  to  prove  identity 
being  her  brother,  William  E.  Udderzook,  and  her  husband's 
brother,  Alexander  C.  Goss.  The  defence  made  by  the  in- 
surers was  that  the  remains  were  not  those  of  Winfield  S. 
Goss.  In  July,  1873,  the  body  of  a  murdered  man  was  found 
in  Baer's  Woods,  near  Westchester,  Pennsylvania ;  and  there 
was  strong  evidence  charging,  as  the  agent  of  the  homicide, 
William  E.  Udderzook.  He  was  indicted  for  murder,  and 
the  trial  took  place  at  West  Chester,  in  November,  1873, 
The  case  which  the  prosecution  undertook  to  prove  contained 
at  least  two  negatives :  first,  that  the  body  found  in  Baer's 
Woods,  West  Chester,  in  July,  1873,  was  not  that  of  A.  C. 
Wilson,  if  that  name  represented  a  person  other  that  Win- 
field  S.  Goss ;  and  secondly,  that  the  body  found  in  the  work- 
shop in  Baltimore,  in  February,  1872,  and  which  was  claimed 
to  be  that  of  Winfield  S.  Goss,  was  not  that  of  Winfield  S. 
Goss.  It  was  a  necessary  incident  of  the  prosecution's  case 
that  the  person  murdered  in  Baer's  Woods  had  gone  for  a 
few  months  before  his  death,  both  in  Newark,  New  Jersey, 
and  in  Chester  county,  Pennsylvania,  by  the  name  of  A.  C. 
Wilson ;  and  it  was  plain  that  if  there  was  a  person  known 
continuously  by  the  name  of  A.  C.  Wilson,  this  would  defeat 
-one  of  the  essential  points  in  the  prosecution's  case, — that  the 

»s  Weber,  Hefter*s  ed.  192. 
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deceased  was  Winfield  S.  Goss.  It  was  also  necessary  for 
the  prosecution  to  prove  that  the  body  found  in  February, 
1872,  was  not  that  of  Winfield  S.  Goss;  for  if  it  had  been 
such  body,  this  also  would  have  been  destructive  of  the 
prosecution's  case.  Nor  was  this  all.  Udderzook  was  tried, 
convicted,  and  executed  for  murder,  the  prosecution  having 
satisfactorily  made  but  these  with  the  other  necessary  ingre- 
dients of  the  case.  The  insurance  companies  then  brought 
suit  in  the. United  States  circuit  court  in  Baltimore,  against 
Alexander  C.  Goss  and  others,  for  a  conspiracy  to  defraud 
them,  by  falsely  claiming  the  corpse  found  in  Baltimore,  in 
February,  1872,  to  be  that  of  Winfield  S.  Goss.  Now,  in 
each  of  these  three  cases,  those  contesting  the  identity  of  the 
corpse  so  discovered  with  that  of  Winfield  S.  Go$s,  had  a 
negative  to  prove,  though  in  the  first  case  this  negative  was 
undertaken  by  the  defendant,  in  the  second  by  the  prosecution, 
(occupying  the  processual  attitude  of  a  plaintiff),  and  in  the 
last  by  the  plaintiff.  But  we  need  not  such  an  illustration,  how- 
ever pointed,  to  prove  that  with  respect  to  the  form  of  action, 
an  actor  (z.  e,  one  who  has  on  him  the  burden  of  proof),  may 
be  either  plaintiff  or  defendant.  It  is  enough  to  take  this 
case  as  one  among  multitudes  that  show  that  wherever  a  neg- 
ative is  part  of  a  case,  whether  that  case  be  that  of  the 
plaintiff  or  of  the  defendant,  then  such  negative  must  be 
proved.^^  Francis  Wharton. 

Cambridge,  Mass. 

*Sec  on  this  point  Parsons  v.  McKibbcn,  5  Ind.  261 ;  Duffield  v.  De- 
lancy,  36  III.  258. 

[The  author  reserves  the  privilege  of  republishing  hereafter,  in  treatise  form,  the 
statements  of  principle  contained  m  the  above  article.] 
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VI.  THE  FEDERAL  COURTS. 

(no.  3.) 

"  Veritas  visu  et  mora,  falsa  festinatione  et  incertis  valescunt.** 
tus,  Ann   II.  39 

Before  proceeding  to  develop  our  ulterior  views  on     />^*^ 
.administration  of  justice  in  the  Federal  courts,  we  deem  ft 
•essential  to  glance  at  the  actual  condition  of  the  Federal  ^ow- 
-emment. 

It  has  been  said  that,  of  all  systems  of  government,  ^^ 
most  difficult  to  establish  and  to  render  effectual  is  the  Fed* 
•erative  system.    "This  system  consists  in  leaving  each  mem* 
ber  of  the  association  all  the  powers  not  indispensable  to 
the  efficient  action  of  the  central  government.     In  theory 
such  a  government  is  simple ;  in  practice,  complex ;  because 
it  is  extremely  difficult  to  apportion  the  local  powers  of  each 
member,  in  such  a  manner  as  not  to  clash  with  or  impede 
the  powers  requisite  to  enable  the  general  government  to 
act  with  promptness  and  energy  in  emergencies,  when  the 
interests   of   the  whole  require  its  interference.     The    per- 
manent establishment  of  such  a  government  requires  a  high 
degree  of  moral  and  intellectual  culture ;  and  publicists  seem 
to  doubt  if  any  modern  society  is  sufficiently  advanced  to 
establish  a  permanent  federative  system.' 

The  government  of  the  United  States  is  not  only  a  repre- 
sentative but  a  federative  government;  and  although  it  is 
generally  admitted  that  its  authors  displayed  consummate 
wisdom  and  sagacity  in  its  formation,  yet  it  has  been  said 
that  "  it  should  not  be  forgotten  that  the  problem  they  had 
to  solve  was  to  determine  the  best  practical  government  for 
an  intelligent  and  laborious  people,  nearly  homogeneous  in 

'  Guizot.  Cours  (Thistoire  modeme.  Vol.  6,  4ine  Le9on,  p.  29 ;  Sisroondi 
Const,  des  peupUs  Ubres,  Introd. 
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language,  manners  and  views,  devoted  chiefly  to  agriculture, 
comparatively  poor,  and  as  yet  uncorrupted  in  their  morals, 
and  actuated  by  a  lofty  patriotism,  fostered  and  developed 
by  a  seven  year's  war,  necessary  to  secure  their  indepen- 
dence. The  country  they  inhabited  was  at  the  formation  of 
the  federal  constitution  almost  unknown.  Two  and  a  half 
millions  of  inhabitants  dwelt  at  the  time  on  the  eastern  slope 
of  the  Alleghany  mountains,  and  cultivated  a  soil  which, 
though  not  barren,  required  both  skill  and  perseverance  to 
render  productive.  Agriculture  and  commerce  were  both  in 
their  infancy,  and  the  remarkable  man  who  had,  with  such 
signal  success,  conducted  the  armies  of  the  Union  in  the 
struggle  for  independence,  had,  by  his  moderation,  set  so 
exalted  an  example  of  his  love  of  country  and  patriotism, 
that  all  other  ambitions,  if  any  existed,  had  to'  conceal  their 
aspirations  to  govern  the  country.  Such  a  juncture  in  the 
affairs  of  nations  is  rare,  and  history  is  believed  to  furnish  no 
other  example  of  a  similar  nature."  Whether  the  organic 
IsLW  of  the  United  States  will  resist  "  the  corroding  tooth 
-of  time  "  and  the  vicissitudes  to  which  all  human  affairs  are 
subject,  are  questions  the  solution  of  which  is  reserved  for 
an  inscrutable  future. 

We  think,  however,  that  it  may  safely  be  asserted,  that  the 
organization  of  the  Supreme  Court  in  1789,  when  the  popu- 
lation of  the  United  States  amounted  to  about  three  millions, 
inhabiting  the  eastern  slope  of  the  Alleghany  mountain 
•chain,  when  the  country  north  and  west  of  this  chain  was  an 
unknown  and  unexplored  wilderness,  in  the  undisputed  pos- 
session of  the  aborigines,  is  not  properly  adapted  to  a  popu- 
lation exceeding  forty  millions,  dwelling  on  an  area  exceed- 
ing, probably  an  hundredfold,  the  space  which  in  1787  limited 
their  industrial  and  commercial  activity. 

One  of  the  anomalies  in  the  constitution  of  the  court,  cal- 
culated to  a  certain  extent  to  impair  the  dignity  of  the  tri- 
bunal, as  well  as  its  efficiency,  was  the  provision  requiring  the 
justices  to  preside  in  the  circuit  courts,  and  for  that  Jpurpose 
travel  through  the  different  states  constituting  their  respec- 
.tive  circuits,  at  stated  periods.     Mr.  Jay,  the  first  chief  justice 
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of  the  United  States,  in  answer  to  a  letter  of  President 
Washington  dated  April  2,  1790,  requesting  him  and  his 
associates,  as  they  were  about  to  set  out  on  their  first  circuit, 
to  communicate  to  him  such  information  and  remarks  in  re- 
lation to  the  operation  of  the  system  as  they  might  from 
time  to  time  judge  it  expedient  to  make,  suggested,  that 
calling  on  the  judges  to  preside  in  the  circuit  courts,  was  "  an 
important  deviation  "  from  the  constitution.  The  answer  of 
the  judges  will  be  found  at  length  in  a  note  to  the  4th  edition 
of  Story  on  the  Constitution,  vol.  2,  p.  387,  et  seg.,  and  the 
reasons  assigned  are  substantially  as  follows :  i .  That  the 
appellate  powers  are  of  so  high  and  important  a  nature,  that 
it  is  "  unadvisable "  to  combine  them  with  other  judicial 
powers  in  the  same  person.  2.  The  ultimate  appellate  juris- 
diction is  naturally  and  legally  incompatible  with  original 
jurisdiction,  except  in  two  cases  (affecting  ambassadors,  etc., 
and  states).  3.  The  permitting  the  Supreme  Court  to  sit  in 
judgment  and  to  decide  finally  on  the  acts  and  errors  of  its- 
own  members,  may  induce  the  public  to  believe,  that  they 
would  be  apt  to  adhere  to  the  decisions  of  a  brother  judge, 
and  that  "  mutual  interest  had  generated  mutual  civilities  and 
tenderness  injurious  to  right."  For  the  above  reasons,  the 
judges  were  of  opinion  that  the  constitution  could  not  have 
intended  that  the  judges  of  the  Supreme  Court  should  also 
be  judges  of  inferior  and  subordinate  courts,  and  to  "  be  at 
the  same  time  the  controllers  and  the  controlled;''  that  such 
a  state  of  facts  would  impair  the  confidence  of  the  public 
in  the  court,  which  would  diminish  in  proportion  as  *'  the 
Supreme  Court  might  affirm  the  acts  of  any  of  its  members." 
When  the  Supreme  Court  was  organized,  England,  in  spite 
of  her  errors  and  oppressions  which  had  caused  the  Revolu- 
tion, was  still  viewed  as  the  mother  country,  and  many  of  her 
institutions,  acknowledged  to  be  excellent,  were  admirably 
calculated  to  protect  individual  rights.  Hence  nothing  was 
more  natural  than  to  look  to  England  for  models  for  the  or- 
ganization of  our  own  courts.  Our  lawyers  were  at  the  time 
acquainted  with  no  other  system  of  jurisprudence  than  the 
common  law  of  England,  which  the  Commentaries  of  Black- 
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Stone  had  persuaded  them  was  the  perfection  of  reason. 
Nothing  was,  therefore,  more  natural  than  that  the  practice 
of  England  should  be  adopted,  and  as  the  learned  judges  of 
that  country  held  circuit  courts,  those  of  America  must  fol- 
low their  example.  It  would  be  easy  to  show  that  the  cases 
were  not  analogous,  and  the  reasons  furnished  above,  by  the 
judges  of  the  Supreme  Court,  why  it  should  not  be  so,  ap- 
pear conclusive,  and  have  never  been  satisfactorily  an- 
swered. 

But  at  present  there  is  another  and  more  cogent  reason 
why  the  judges  of  the  Supreme  Court  should  be  relieved 
from  the  duty  of  attending  the  circuit  courts  as  judges,  result- 
ing from  the  additional  labor  it  imposes  on  them,  as  well  as 
the  loss  of  time  to  which  it  subjects  them,  and  which  can, 
assuredly,  be  much  better  employed  in  discharging  their  du- 
ties in  the  Supreme  Court. 

England,  covering  an  area  which  in  round  numbers  may  be 
set  down  at  51,000  square  miles,  had  in  the  latter  part  of  the 
last  century  twelve  common  law  judges  in  the  courts  of  King's 
Bench,  Common  Pleas,  and  Exchequer,  now  increased  to  fif- 
teen. Being  consequently  inferior  in  superficial  extent  to  the 
state  of  Georgia,  which  covers  an  area  of  58,000  square 
miles,  there  was  comparatively  little  difficulty  and  delay  for 
twelve  judges  to  attend  the  six  circuits  into  which  the  country 
was  divided  by  Henry  the  Second,  in  the  twelfth  century,  and 
which  have  since  then  undergone  slight  variations. 

The  judicial  districts  of  the  United  States  are  divided  into 
nine  circuits,  some  of  which  are  of  vast  extent,  and  it  would, 
we  think,  be  absolutely  impossible  for  the  judges  of  the  Su- 
preme Court  to  attend  to  the  business  of  that  tribunal,  were 
they  to  preside  at  the  circuit  courts  held  in  their  respective 
judicial  circuits.  Let  us,  with  a  view  to  ascertain  what  would 
be  the  duties  devolving  on  one  of  them  in  a  given  circuit,  take 
as  example  the  Fifth  Judicial  Circuit,  which  is  composed  of 
Georgia,  Florida,  Alabama,  Mississippi,  Louisiana  and  Texas. 
This  circuit,  situated  between  the  26th  and  35th  degrees  north 
latitude,  and  the  2d  and  27th  degrees  west  longitude,  covers 
an  area  of  about  500,000  square  miles  ;    it  consequently  ex- 
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ceeds  about  ten  times  the  superficial  extent  of  England,  and 
more  than  four  times  the  area  of  Great  Britain  and  Ireland^ 
which  is  computed  to  contain  120,879  square  miles.  Now 
the  law  requires  two  circuit  courts  to  be  held  /;/  Georgia^  viz : 
one  in  Savannah,  on  the  second  Monday  in  April,  and  one  at 
Milledgeville,  on  Thursday  after  the  first  Monday  in  No- 
vember. /;/  Florida  three  circuit  courts  are  to  be  held  for  the 
northern  district,  to-wit :  one  in  February  at  Tallahassee,  one 
in  March  at  Pensacola,  and  one  at  Jacksonville  in  December. 
In  the  southern  district  of  the  same  state,  two  circuit  courts 
are  to  be  held  at  Key  West  in  May  and  November.  In  Ala- 
banta,  two  circuit  courts  at  Mobile  in  April  and  December, 
and  at  Huntsville  in  June.  ///  Mississippi^  two  courts  at  Jack- 
son in  May  and  November.  In  Louisiana^  two  courts  in 
April  and  November.  /;/  Texas,  two  in  the  eastern  district, 
at  Brownsville,  in  March  and  October,  and  at  Galveston  in 
May  and  December ;  in  the  western  district,  at  Austin,  in 
January  and  June,  and  at  Tyler  in  April  and  November. 

From  the  preceding  statement  it  appears  that  there  are 
twenty-two  circuit  courts  to  be  held  in  this  judicial  circuit, 
to-wit :  one  in  January,  one  in  February,  two  in  March,  four 
in  April,  three  in  May,  two  in  June,  one  in  October,  five  in 
November,  and  three  in  December."  Let  us  suppose  that  the 
judge  of  the  Supreme  Court  assigned  to  this  circuit  should 

^take  a  fancy  to  attend  each  of  the  twenty-two  circuit  courts 
during  any  one  year,  it  would  be  a  problem  of  some  difficulty 
to  determine  how  many  thousand  miles  he  would  have  to 
travel  by  land  and  by  water,  without  counting  the  perils  and 
impediments  to  which  he  would  unavoidably  be  exposed,  and 
without  solving  the  question  of  the  utility  of  such  an  under- 
taking. To  make  the  judges  of  the  Supreme  Court,  in  a 
country  like  the  United  States,  travel  the  circuits  assigned  to 
them  may  have  been  well  enough  in  1789,  but  must  surely  be 
regarded  as  preposterous  in  1876.  Their  duties  require  them 
to  study  and  understand  the  legislation  and  jurisprudence, 
*    i«^  «  not  only  of  the  Federal  government,  but  of  every  state  in  the 

'  /;S  Union,  as  well  as  the  doctrines  of  commercial  and  interna- 

»  See  Abbott's  U.  S.  Courts,  vol.  i,  p.  309,  310. 
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tional  law,  etc.  But  all  these  they  are  presumed  to  view  in  a 
more  comprehensive  manner,  and  from  a  more  elevated  point 
of  view,  than  are  usually  bestowed  on  the  same  subjects  by  the 
inferior  tribunals,  whose  judgments  they  are  called  upon  to 
revise.  Such  an  undertaking  requires  indefatigable  study, 
reflection,  and  access  to  the  best  sources  of  information. 
These  may  be  obtained  in  Washington,  where  the  best  legal 
and  miscellaneous  libraries  afford  them  access  to  information 
not  to  be  obtained  elsewhere.  There,  likewise,  during  the 
sessions  of  Congress  and  the  Supreme  Court,  you  meet  with 
the  ablest  lawyers  and  statesmen  of  every  state  in  the  Union, 
and  with  many  distinguished  foreigners,  from  whose  inter- 
course useful  information  may,  at  least  occasionally,  be  ob- 
tained. Travelling  on  railroads  and  in  steamboats  is  a  recre- 
ation to  which  the  judges,  when  they  aftain  the  eminent 
stations  they  occupy,  must  have  been  long  accustomed,  and 
which  can  afford  them  little  pleasure,  and  incomparably  less 
instruction  than  they  could  acquire  by  remaining  stationary. 
But  if  desirous  of  being  acquainted  with  the  resources 
of  the  country,  its  progress  intellectually  as  well  as  in  the 
arts,  and  the  pursuits,  habits,  and  character  of  their  fellow- 
citizens,  the  vacations  of  the  courts,  intended  for  repose  of 
the  mental  faculties,  might  be  both  profitably  and  agreeably 
employed  in  travelling,  without  any  other  object  in  view  than 
recreation  and  the  repose  requisite  to  resume  their  judicial 
functions  with  renewed  vigor.  The  above  reasons  appear  to 
us  sufficient,  even  if  the  constitutionality  of  the  law  assigning 
each  judge  to  a  different  judicial  circuit  be  admitted,  to  abol- 
ish a  practice  which  is  recommended  by  no  corresponding 
benefit. 

By  relieving  the  judges  from  attending  the  circuits,  addi- 
tional time  would  be  afforded  them  to  attend  to  their  highly 
important  duties ;  but  this,  in  the  actual  condition  of  affairs, 
would  afford  the  public  a  very  inadequate  relief.  The  Su- 
preme Court,  as  now  organized,  remains  in  session  during 
seven  months  of  the  year,  and  yet  the  suits  before  it  are 
rarely  decided  within  three  years  from  the  time  the  appeal 
was  taken,  or  the  writ  of  error  sued  out.     This  can  hardly  be 
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regarded  as  speedy  justice,  and  that  it  has  a  tendency  to  in- 
crease the  number  of  suits  in  the  court  is  obvious,  since  the 
long  respite  afforded  the  party  that  lost  his  cause  in  the  court 
below  would  always  be  a  strong  inducement,  independent  of 
the  chance  of  reversal,  to  carry  the  cause  to  a  higher  tribu- 
nal. It  cannot  be  doubted  that  litigation  increases  with  the 
increase  of  population  ;  and  hence,  it  may  reasonably  be  in- 
ferred, that  the  number  of  suits  before  the  court  will  be  con- 
stantly increasing.  The  change  of  the  law  by  limiting  the 
appeals,  etc.,  to  the  Supreme  Court  to  cases  where  the  amount 
in  dispute  exceeds  ;^5000,  is  not  only  an  act  of  doubtful  ex- 
pediency and  justice,  but  a  palliative  which  may  afford  a 
small  temporary  relief;  but  which,  besides  setting  up  a  stand- 
ard of  mere  money  as  the  exclusive  rule  for  invoking  the  aid 
of  the  highest  court  of  jurisdiction  in  the  country,  excludes 
from  its  consideration  an  infinite  number  of  moral  and  social 
facts,  more  justly  entitled  to  the  attentive  examination  of  the 
court. 

We  have  already  adverted  to  the  fact  that  jurisprudence  as 
a  science  has  made  little  or  no  progress,  while  as  an  art  it  has 
undergone  important  changes.^  This,  as  far  as  the  United 
States  are  concerned,  ought  not  to  excite  surprise,  because 
everybody  in  this  country  is  compelled  to  exert  himself,  in 
the  first  place,  to  supply  his  own  wants  and  those  of  his  fam- 
ily. If  a  professional  man,  the  attention  to  the  science  or 
art  on  which  he  relies  for  a  support  occupies  his  time  exclu- 
sively, and  he  has  rarely  leisure  to  devote  sufficient  time  to 
the  profound  study  of  the  moral  and  social  sciences,  and 
such  kindred  investigations  as  are  requisite  to  suggest  perma- 
nent improvements  in  legislation  and  the  administration  of 
the  laws.  The  Americans  are  eminently  practical  in  their 
views,  and  if  there  existed  in  this  country,  as  in  many  parts 
of  Europe,  a  class  of  men,  who,  by  their  position,  fortune 
and  previous  education,  were  enabled  to  devote  themselves 
exclusively  to  the  study  and  solution  of  the  numerous  and 
difficult  problems  involved  in  the  organization  of  society, 

3  S.  L.  R.  vol.  I  (n.  s.)  p.  547. 
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there  can  be  no  doubt  that  new  and  useful  discoveries  would 
reward  their  labors. 

The  present  period  has  been  not  inaptly  characterized  as 
a  mechanical  age,  and  this  appellation  applies  pre-eminently 
to  the  citizens  of  the  United  States;  a  simple  reference 
to  the  United  States  Official  Gazette  of  patents  g^nted  for 
useful  inventions  up  to  the  28th  of  December,  1875,  shows^ 
that  at  that  date  171,640  patents  had  been  granted,  without 
taking  into  consideration  re-issues  of  old  patents.  We  may 
be  permitted  to  doubt  if  the  whole  civilized  world,  beyond 
the  United  States,  can  exhibit  an  equal  number  of  patented 
inventions.  From  this  exuberant  energy  of  the  Americans 
in  all  their  undertakings,  we  think  it  may  be  safely  inferred, 
that,  when  the  period  arrives  for  the  revisal  of  their  laws, 
which  is  probably  not  very  distant,  they  will  display  the  same 
energy  and  practical  good  sense  which  has  hitherto  charac- 
terized all  their  other  undertakings. 

The  age  appears  to  be  ripe  for  undertaking  the  revision  of 
the  laws.  Every  European  state,  from  North  Cape  to  the 
Straits  of  Gibraltar,  appears  to  have  felt  the  necessity  of  re- 
forming its  legislation  so  as  to  adapt  it  to  the  numerous  wants 
which  the  improvements  in  the  physical  and  intellectual  con- 
dition of  modem  societies  have  rendered  indispensable. 
Russia,  after  more  than  a  century  of  incubation,  has  at  last 
formed  a  code,  which  in  many  respects  compares  favor- 
ably with  the  best  of  any  other  country.  Sweden  has  not 
only  reformed  her  code  of  laws,  one  of  the  oldest  in  modern 
Europe,  but  converted  her  Diet,  in  which  the  nobility,  clergy, 
burghers,  and  peasantry  constituted  four  distinct  estates,  into 
a  representative  government,  composed  of  a  lower  and  an 
upper  house ;  and  even  Spain  has  engaged  with  great  activity 
and  intelligence  in  the  reform  of  her  laws,  and  republished 
her  codes,  which  abound  in  rich  and  valuable  materials  for 
reforming  her  laws,  and  will,  probably,  eventually  form  a  code 
superior  to  any  which  has  hitherto  made  its  appearance  on 
the  continent  of  Europe.  The  Spaniards  are  intelligent  and 
acute  observers ;  their  ancient  indigenous  legal  literature  is 

*  Vol.  8,  p.  1 105. 
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incomparably  the  richest  in  Europe,  and  can  be  traced  back 
to  the  fifth  century,  long  antecedent  to  the  formation  of  the 
Justinian  Code.  The  Forum  Indicuniy  Las  Siete  Partidas, 
the  Nueva  and  Novishna  RecopUacion^  besides  many  other 
intermediate  codes,  furnish  immense  materials  from  which,  in 
skilful  hands,  an  excellent  code  of  laws  might,  and  no  doubt 
will,  be  extracted.  The  Spanish  legal  writers  do  not  confine 
their  views  to  the  jurisprudence  of  their  own  country,  but  in 
the  philosophical  spirit  which  ought  to  guide  all  true  juris- 
consults who  aim  at  suggesting  improvements  calculated  to 
produce  permanent  and  useful  results,  examine  the  laws  of 
other  countries ;  and  they  appear  to  be  convinced,  with  Trop- 
Ibng,  that  the  study  "  of  comparative  leglislation  is  the  best 
mode  of  acquiring  a  professional  knowledge  of  the  great 

questions  which  present  themselves  in  the  science  of  the 
law."s 

Don  Emilio  Bravo,  a  distinguished  legal  writer  on  Spanish 
law,  in  a  work  entitled  "  De  la  Administracion  de  Justicia," 
Madrid,  1864,  has  furnished  an  interesting  outline  of  the  con- 
dition of  jurisprudence  in  various  countries,  especially  in 
Europe,  at  the  time  he  wrote,  in  which  he  criticises  with  some 
asperity  the  administration  of  justice  in  England,  of  which  he 
says,  "  It  is  impossible  to  find  a  more  detestable  administra- 
tion of  justice  than  that  which  prevails  in  England,  which  is 
only  preserved  on  account  of  its  antiquity."^  And  he  adds 
that  "  an  English  jurisconsult.  Sir  Samuel  Romilly,  said  in  1816, 
that  he  had  read  the  codes  of  all  nation,  and  that  the  one  of 
England  was  the  worst,  being  worthy  of  cannibals, — harsh 
but  correct  expressions,  which,  at  the  time,  led  to  some  re- 
forms, afterwards  increased  by  Robert  Peel  and  Brougham, 
and  which  were  extensive  and  also  applied  to  the  proceed- 
ings in  the  courts,  which  have,  at  subsequent  times,  been 

5  Troplong,  in  Privileges  et  Hypotheques,  preface,  says,  "  L*  ^tude  de  la 
legislation  compar6e  est  la  meilleure  maniere  d'  approfondir  les  grandes 
questions  que  presente  la  science  du  droit." 

^  "  £s  imposible  hallar  una  administracion  de  justicia  mas  detestable 
que  la  de  los  ingleses,  quienes  solo  las  conservan  porque  es  antiqua/' 
p.  83. 
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much  abridged,  although  still  wanting  in  forensic  beauty,  and 
even  in  the  necessary  clearness  and  precision/*'  We  presume 
that  the  author  alludes  to  some  of  the  efforts  of  Sir  Samuel 
Romilly  to  introduce  reforms  in  the  criminal  laws  and  prac- 
tice of  the  courts  of  England  ;  for  we  believe  it  certain,  that, 
although  in  his  review  of  the  labors  of  Bentham  he  criticised 
rather  sharply  the  common  law  of  England,  he  never  used 
any  expressions  of  the  kind  quoted  by  Mr.  Bravo,  as  to  its 
civil  law. 

The  second  chapter  of  the  work,  entitled,  "  Historico-Crit- 
ical  Sketch  of  the  Administration  of  Justice  in  the  Ancient 
and  Modem  World,"®  is  well  worthy  of  perusal,  because  it 
exhibits  great  research,  and  makes  us  acquainted  with  the 
numerous  efforts  made  in  various  portions  of  the  civilized 
world,  during  the  earlier  parts  of  the  present  century,  to  in- 
troduce useful  reforms  in  the  administration  of  justice,  as  well 
as  in  legislation.  This  spirit  of  reform  has  extended  even  to 
Turkey,  where  the  Sultan  caused  to  be  published  the  Tanz- 
imate  Kairie,  reviving  the  old  laws  of  the  Kalif  Omar,  which 
declares,  among  other  things,  "that  to  do  justice  is  a  duty 
required  by  God;"  "that  the  judge  should  decide  equitably 
difficult  questions  submitted  to  his  decision,"  etc.,  and  which 
further  declares  "  that  in  future  all  crimes  shall  be  publicly 
prosecuted,  and  that  no  one  shall  be  condemned  to  death  un- 
less after  a  regular  public  trial,"  etc.  This  last  innovation,  it 
seems,  had  met  with  great  opposition  in  Egypt,  Syria,  Arabia, 
and  Mecca,  where  it  appears  that  the  silken  cords  with  which 
the  Sultan  and  his  Bashaws  formerly  expedited  their  depend- 
ents remain  in  grateful  recollection,  and  are  preferred  to  the 
more  tedious  and  clumsy  inventions  of  the  Christians.     It 

7"Un  jurisconsulto  ingl6s,  Sir  Samuel  Romilly,  dijo  en  1816  que 
habialeido  todos  los  c&digos  de  todas  las  naciones.y  que  el  de  Inglaterra 
era  el  peor,  siendo  digno  delos  antrop6fagos,  palabras  duras  pero  esactas, 
que  arrancaron  entonees  algunas  reformas,  ampliadas  despues  par  Rob- 
erto Peel  y  Brougham,  y  que  fueron  estensivas  tambien  al  procedimiento, 
que  en  los  ultimos  tiempos  se  ha  abreviado  mucho,  si  bien  carece  de  to 
da  belleza  forense  y  aun  de  la  claridad  y  precision  necesarias."     p.  84. 

•"  Bosquejo  historico  cntico  de  la  administracion  de  juiticia  en  el  mun- 
do  antiquo  y  moderno."    pp.  24  to  93. 
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appears  that  in  Moldavia  and  Wallachia  regular  codes  have 
also  been  adopted,  which  are  spoken  of  as  containing  remark- 
able provisions,  and  many  judicious  improvements  in  various 
departments  of  the  law. 

The  spirit  of  reform  in  the  administration  of  justice  which  / 

has  prevailed  on  the  continent  of  Europe  has  at  last  extended 
to  England,  and  the  Supreme  Court  of  Judicature  Act,  passed 
in  1873,  ^^^  which  went  into  effect  on  the  2d  of  November, 
1874,  is,  in  its  operation,  one  of  the  most  extensive  legal  re- 
forms that  has  been  undertaken  in  that  country  for  centuries. 
How  it  will  operate  practically,  is  a  question  which  time  alone 
can  determine  ;9  but  it  is  admitted  to  be  a  work  framed  after 
the  most  mature  deliberation,  by  some  of  the  ablest  jurists 
and  statesmen  of  England,  and  it  appears  to  have  met  wi*^  , 

the  approbation  of  all  classes  capable  of  appreciating  ^^^^  \ 

necessity  and  usefulness  of  the  changes  introduced.      \^  *^ 
very  able  and  well  written  article  in  the  American  Lcmtix^    X^  • 
meu\  of  January  1st,  1874,  will  be  found  an  excellent  oxitili^   e 
of  the  changes  and  reforms  introduced  by  this  enactrx^^^^^^ 
accompanied  by  references  to  the  laws  of  our  own  co 
to  which  we  refer  those  who  desire  to  obtain  further  in 
tion  on  this  subject.     One  of  these  reforms  appears  to  t^^  the 


9  [A  recent  number  of  the  Solicitors^  youmal^M%  refers  to  its  l>«riefi. 
cial  operation  in  diminishing  litigation  :  **  It  is  understood  that  tl»^  new 
system  of  pleading  is  producing  one  result  which  we  have  allalora^'  P*"*^?" 
nosticated.     If  there  is  no  defence  to  an  action,  the  present  prt^^'*^^"^'^^ 


IS 


brings  out  that  fact  so  clearly  at  the  very  outset,  that  the  defen. 
obliged  to  come  to  terms.     It  is  said  that  this,  with  other  reas^>  *^  ^ » 
something  to  do  with  the  small  entry  of  causes  at  Guildhall  this  ^i*^**^^' 
Under  the  old  system  a  number  of  technical  pleas  were  pleaded,  ^■.^•^*_ 
question  how  far  they  could  be  supported  was  adjourned  until  tl»^ 
of  trial  drew  near.     The  consequence  was  that  plaintiffs  suffere^^    ^ 
delay  in  obtaining  their  rights.     Having  to  state  what  the  facts  ar^^  in- 

which  the  defence  relies,  is  a  very  different  thincf  from  pleading  n^  -^^^  .^ 
debted,  and  payment  and  set  off.  A  counsel  who  saw  no  diffic^  *^*  «l»at 
doing  the  latter  cannot  invent  facts.  We  have  always  admitt^"*^  -<iing 
there  are  very  great  difficulties  connected  with  the  mode  of  pl^^^  ♦l»at 
which  the  Judicature  Act  has  sought  to  establish,  and  we  belie**^^  ♦liis 
those  concerned  in  the  development  of  the  new  system  have  fou^^  ^^  -^t^s 
to  be  so,  but  we  regard  the  fact  that  it  breaks  down  defences  in  9-  ^^ 
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abolition  of  the  anomalous  distinctions  between  courts  of  law 
and  of  equity,  which  had  long  created  great  confusion  and 
conflict  of  jurisdiction,  and  which,  although  abolished  in  most 
of  the  states  of  the  Union,  still  prevails  in  the  Federal  courts, 
because  sec.  2  art.  3  of  the  constitution  of  the  United  States 
<Ieclares  that  "the  judicial  power  shall  extend  to  all  causes  in 
Law  and  Equity^  arising,"  etc. 

The  tendency  of  all  extensive  intellectual  movements  is  to 
expand,  and  gradually  make  themselves  felt  and  acted  on 
throughout  the  civilized  world.  In  this  respect  they  bear 
strong  analogy  to  the  progress  of  the  atmospheric  currents 

which  ought  not  to  be  defended,  as  a  triumphant  vindication  of  what 
ma^  be  termed  a  natural  as  opposed  to  a  technical  system  of  pleading. 
It  is  not  easy  to  distinguish  in  practice  between  pleading  facts  and  plead- 
ing evidence,  but  the  difficulties  of  the  process  are  worth  encountering  in 
order  to  make  the  pleadings  of  substantial  use  towards  the  adjudication 
of  the  dispute.  The  questions  that  formerly  arose  were  often  as  remote 
^m  any  practical  bearing  upon  the  substance  of  the  dispute  as  could 
possibly  be.  If  anyone  desires  an  illustration  of  the  working  of  the  old 
system,  we  should  recommend  to  his  notice  the  Exchequer  Division  spe- 
cial paper,  as  it  appears  at  present  at  Westminster.  We  should  be  afraid 
to  say  how  many  demurrers  in  cases  commenced  under  the  old  practice 
are  now  directed  to  stand  over  until  after  the  issues  of  fact  have  been 
tried.  The  meaning  of  this  is  that  it  is  so  uncertain  in  many  cases 
whether  the  issues  of  law  that  have  been  raised  on  p  <per  have  any  real 
•existence  with  regard  to  the  actual  dispute  between  the  parties,  that  it  is 
a  waste  of  pains  to  discuss  them  until  after  the  trial.  Something  of  the 
present  state  of  the  Exchequer  paper  may  be  attributed  to  the  general  un- 
willingness of  the  judges  to  decide  points  of  law  which  may  become  ir- 
relevant upon  the  finding  of  facts,  and  something,  perhaps,  to  the  pecu- 
liar unwillingness  of  the  judges  of  the  particular  division  to  make  up  their 
minds  on  difficult  questions ;  but  there  is  no  doubt  that  it  was  the  ten- 
dency of  the  old  system  to  raise  issues  of  so  speculative  a  character  that 
it  was  quite  uncertain  whether  the  decision  of  a  demurrer  was  of  any  ad- 
vantage at  all  for  the  purpose  of  the  determination  of  the  real  issues. 
Where  a  point  of  law  may  settle  the  whole  question  between  the  parties, 
it  seems  to  us  most  unjust  that  they  should  be  driven  to  a  trial  in  order 
that  the  judges  may  be  possibly  relieved  of  the  trouble  and  responsibil- 
ity of  deciding  the  point.  But  if  a  system  of  pleading  tends  to  raise  is- 
-sues  which  will  not  really  determine  anything  between  the  parties,  the 
oatural  result  is  that  the  judges  are  unwilling  to  decide  them  before  the 
jtrial."— Ed.  S.  L.  R.] 
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of  the  globe,  which,   in   course   of  time,  produce   notable 
changes  on  its  surface.      The  constant  intercourse  between 
America  and  Europe  has  enabled  us  to  acquire  a  knowledge 
I  of  the  efforts  made  in  the  latter  country  to  improve  its  legis- 

i  lations,  and  the  immense  expanse  of  the  territorial  posses- 

sions of  the  United  States,  and  the  rapid  and  constant  in- 
crease  of  its  population  have  awakened  the  attention  of  our 
statesmen  and  legislators  to  the  necessity  of  reforming  our 
own  laws  and  their  administration.  Congress  has  accord- 
ingly taken  the  subject  in  hand ;  but  it  appears  to  us  ex- 
tremely doubtful  whether,  in  the  midst  of  the  grave  and 
important  deliberations  which  solicit  the  attention  and  oc- 
cupy the  time  of  that  august  assembly,  sufficient  leisure  will 
be  afforded  it  to  do  the  subject  justice.  In  England  the  sub- 
ject of  legal  reform  had  for  many  years  engaged  the  attention 
of  its  most  eminent  jurists,  but  it  was  not  until  1872  that  Lord 
Hatherley,  then  Lord  Chancellor,  moved  in  the  matter  by  in- 
troducing a  bill  for  establishing  a  Supreme  Court  of  Appeals. 
The  present  Chancellor  (Lord  Selborne)  introduced  the  bill 
which  led  to  the  formation  of  the  Supreme  Court  of  Judica- 
ture in  1873.  Previous,  however,  to  that  period,  Sir  Samuel 
Romilly^  Jeremy  Bentham,  Sir  George  Ensar,  Lord  Brough- 
am, Mr.  J.  D.  Meyer,  Mr.  Miller,  and  a  host  of  distinguished 
publicists  and  lawyers,  had  urged  the  necessity  of  amending 
I  the  laws  and  reforming  the  administration  of  justice,  and  by 

t.  cogent  reasons  urged  the  propriety  of  such  an  undertaking. 

i  This  has,  at  last,  after  a  century  of  preparation,  since  the  ef- 

fort to  bring  about  this  result  may  be  traced  back  to  the 
times  of  Edmund  Burke,  been  partially  accomplished. 

In  all  the  countries  of  Europe  preliminary  labors,  contin- 
ued for  years  by  the  ablest  legists  and  statesmen,  have  been 
deemed  requisite  to  enlighten  their  legislatures  to  facilitate 
their  efforts  to  introduce  the  requisite  reforms.  It  is  evident 
that  changes  in  the  law  and  its  administration  are  extremely 
grave  and  important  undertakings  everywhere ;  but  more 
particularly  in  a  country  of  the  extent  of  the  United  States, 
!*^llj  inhabited  by  the  descendants  of  every  European  nation,  or- 

^IMB  ganized  under  a  government  of  which  no  exact  prototype  is 

to  be  met  with  in  the  annals  of  the  world. 
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There  can  be  no  doubt  that  among  the  representatives  of 
the  states,  in  the  Senate  and  House  of  Representatives,  many 
competent  men,  well  acquainted  with  the  wants  and  wishes 
of  the  inhabitants  of  their  respective  states,  can  be  found, 
fully  capable  of  effecting  many  useful  and  appropriate  chang- 
es in  the  law.      But  it  is  not  very  probable  that  party   feel- 
ings, the  struggle  to  obtain  appropriations  for  local  improve- 
ments, and  a  great  variety  of  other  subjects,  which  occupy 
tlie  time  and  require  the  immediate  attention  of  the  members 
of  Congress,  will  enable  them  to  bestow  that  calm,  compre- 
hensive, and  unremitting  care  on  the  investigation  of  such  an 
enquiry,  without  which  it  is  not  to  be  expected  to  prove  either 
useful  or  effectual.     The  objects  to  be  effected  must  be  dis- 
"tinctly  defined  and  explained  beforehand,  and  the  means  by 
Avhich  they  are  to  be  effected  should  be  pointed  out.     These 
objects  and  means  are  undoubtedly  best  understood  by  the 
judges  and  lawyers,  who  are  in  the  daily  habit  of  seeing  their 
application  and  the  inconveniences  they  produce;  their  opin- 
ion should   therefore  be  obtained.      To  decide  correctly  and 
speedily  all  controversies  submitted  to  the  courts  are  the  de- 
siderata  which  the  legislators  of  every  country  desire  to  attain. 
But  the  attainment  of  these  objects,  apparently  simple,  must 
te  reconciled  with  other  objects,  equally  necessary  and  de- 
sirable.    The  speed  of  the  decision  must  be  subordinate  to 
the  necessity  of  affording  the  parties  time  to   exhibit  their 
respective  pretensions,  and  to  adduce  evidence  in  their  sup- 
port, and  the  mode  of  doing  this  in  a  proper  manner,  so 
3^  not  to  permit  one  litigant  to  obtain  an  undue  advantage 
Over  another,  or  by  unjust  and  vexatious  delays  impede  the 
I>rompt  administration  of  justice,   requires  a  knowledge  and 
^^cperience  which  few  men  possess. 

The  science  of  the  law,  which  interferes  with  and  directs 
livery  relation  of  life,  protects  the  infant  ere  he  has  seen  the 
light  of  day,  follows  and  protects  him  during  his  whole  ex- 
^^tence,  and  after  his  demise  sees  that  the  disposition  of  his 
t^roperty  shall  be  properly  executed,  embraces  so  many  dif- 
ferent objects,  that  no  single  mind  can  grasp,  or  by  a  con- 
^^entrated  effort  form  the  science.      The  reason  is  obvious ;. 
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man  in  his  individual  relations,  those  which  connect  him  with 
his  family  and  his  country,  his  position  and  pursuits  in  the 
community  of  which  he  is  a  member,  etc.,  all  impose  obliga- 
tions and  duties  which  he  is  required  to  fulfil,  and  all  these 
vary  with  circumstances  which  cannot  be  foreseen,  and  con- 
sequently, not  properly  provided  for  beforehand.  To  live 
honestly,  hurt  no  one,  and  give  every  one  his  due,  are  ab- 
stract precepts  that  vary  with  the  organization  of  society,  its 
wants,  and  a  variety  of  circumstances,  and  to  apply  them  to 
the  multifarious  occupations  that  engage  the  time  and  atten- 
tion of  society,  can  only  be  provided  for  by  general  rules, 
which  in  their  application  are  subject  to  numerous  exceptions 
and  modifications. 

Congress,  it  seems,  in  harmony  with  the  spirit  of  the  age 
and  the  wants  of  the  country,  has  directed  its  attention  to 
the  changes  required  in  the  organization  of  the  Federal 
courts,  and  until  the  measures  it  has  adopted  for  that  pur- 
pose shall  be  promulgated,  it  would  be  premature  to  suggest 
any  plan  or  modification  of  the  existing  law. 

It  is  certain  that  throughout  the  vast  extent  of  the  United 
States,  and  in  every  state  of  the  Union,  on  the  bench,  at  the 
bar,  in  the  law  schools,  and  even  in  private  life,  men  can  be 
found  who  have  assiduously  studied  the  social  sciences,  and 
have  both  a  practical  and  theoretical  knowledge  of  the  ad- 
ministration of  the  law,  and  the  principles  of  legislation,  and 
whose  views  can  readily  be  obtained  in  aid  of  any  useful  and 
permanent  reform.  It  is  also  certain  that  if  it  should  be 
•deemed  advisable  to  have  recourse  to  the  learned  publicists 
and  statesmen  of  Europe,  with  a  view  to  compare  the  actual 
or  contemplated  changes  in  the  law  with  those  of  its  different 
states  and  their  actual  operation,  this  could  easily  be  ob- 
tained, for  real  knowledge  and  science  are  always  communi- 
cative. We  mention  this,  not  because  we  believe  that  the 
suggestions  or  views  of  the  savans  of  foreign  countries  would 
be  of  much  practical  utility,  except  in  so  far  as  they  may 
furnish  some  new  ideas  which  by  the  practical  good  sense  of 
our  own  learned  men  may  be  so  modified  as  to  prove  bene- 
ficial. 
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We  entertain  not  only  the  highest  respect,  but  great  ad- 
miration for  the  scientific  men  of  Europe,  whose  labors  in 
every  department  of  intellectual  culture  have  powerfully 
contributed  to  the  progress  of  the  arts  and  sciences  and  the 
advance  of  civilization.  We  think,  however,  that  the  Euro- 
peans generally,  even  those  who  have  travelled  extensively 
in  the  United  States,  and  resided  there  for  years,  with  a  few, 
very  few  exceptions,  have  a  very  imperfect  knowledge  of 
our  institutions.  For  we  have  known  naturalized  citizens,  en- 
gaged in  the  practice  of  the  law  for  years,  who,  either  from 
want  of  proper  study  and  attention,  or  from  the  belief  that 
our  government  could  not,  or  ought  not  to  differ  materially 
from  their  own,  have  never  been  able  to  appreciate  correctly 
the  real  difference  between  the  institutions  of  the  United 
States  and  the  constitutional  governments  of  Europe. 

We  may  safely,  we  think,  refer  to  many  of  our  citizens,, 
and  even  our  diplomats  who  have  resided  for  a  long  time 
abroad,  for  confirmation  of  the  fact  that  even  among  the 
higher  and  best  informed  gentlemen  of  Europe  it  is  rare  to 
meet  with  a  person  who  has  a  tolerably  accurate  knowledge 
of  our  laws  or  institutions. 

We  have  to  defer  our  views  of  the  proper  changes  in  the 
organization  of  the  Federal  courts  until  we  have  acquired 
information  of  the  changes  effected  by  Congress,  and  we  do 
this  the  more  readily  as  this  communication  has  already  ex- 
ceeded the  space  allotted  to  us  in  the  Review. 

GusTAVus  Schmidt. 

New  Orleans. 
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(2) 

In  substituting  the  word  "  European  "  in  the  title  of  these 
papers  for  that  of  "  German"  employed  in  the  first  paper,  the 
writer  does  not  wish  to  be  understood  as  promising  anything 
like  a  general  survey  of  so  wide  a  field.  Even  within  the 
narrower  limits  of  the  former  title,  this  would  be  a  much 
tnore  ambitious  task  than  he  ventures  to  assume.  It  was  ex- 
plained in  the  former  paper  that  the  purpose  was  only  to 
notice  briefly  some  of  the  most  interesting  decisions  of  the 
of  the  highest  courts,  and  opinions  of  German  jurists  as 
represented  in  their  legal  reviews  and  periodicals.  It  was 
hoped  then  that  another  contributor  would  undertake  the 
-same  office  for  the  legal  literature  of  France.  When  that 
liope  was  disappointed  and  the  editor  of  the  Review  requested 
the  present  writer  to  extend  his  notes  to  French  as  well  as 
<jerman  law,  there  seemed  to  be  no  reason  why  a  title  should 
not  be  chosen  that  would  permit  selections  to  be  made  from 
-any  part  of  the  Continent  represented  by  the  reports  and 
other  periodical  legal  literature  which  reaches  this  country. 
As  nothing  like  completeness  or  system  can  even  be  at- 
tempted in  these  notes,  the  less  restriction  there  is  upon  the 
writer's  freedom  of  choice,  the  more  hope  he  may  entertain 
of  making  them  not  altogether  unacceptable  to  the  readers 
of  the  Review. 

The  Swiss  tribunals,  for  example,  as  might  be  expected, 
have  to  decide  many  questions  respecting  the  relations  of  the 
cantons  to  each  other  and  to  the  federal  government,  which 
bear  a  striking  analogy  to  those  arising  under  our  form  of 
government.  The  following  is  an  instance  the  bearing  of 
which  needs  no  explanation.  We  give  it  in  a  literal  transla- 
tion, not  only  because  it  is  so  brief  that  no  abridgment  could 
well  be  made,  but  still  more  as  an  illustration  of  a  style  which 
many  of  our  reporters  and  writers  of  opinions  could  study 
with  advantage.     It  will^  be  noticed  that  in  a  very  few  words 
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not  only  are  the  grounds  of  the  judgment  distinctly  set  forth, 
but  even  the  arguments  of  the  defeated  side  are  sufficiently 
indicated. 

Societe  Regina  Montium  v.  The  Canton  of  Schwitz.     Fed- 
eral Tribunal  of  Switzerland,  session  of  Feb.  17,  1875.     The 
laws  of*   a  canton  may  impose  a  tax  upon  the  capital  stock  of 
corporations  situated  in  the  canton,  although  the  shares  of 
such  stock  are  taxed  under  the  laws  of  other  cantons,  where 
the  owners  thereof  reside,  as  a  part  of  the  personal  property 
oi  such  owners.     The  capital  stock  of  such  a  corporation  is 
not  a  part  of  its  liabilities,  but  is  rather  the  property  of  the 
corporation.     It  is  therefore  taxable,  and  the  corporation  is 
justly  liable  to  pay  the  tax  where  it  is  located,  that  is  to  say, 
TOere  it  carries  on  its  business  and   enjoys  the  protection  of 
tne  law.     So  much,  however,  of  the  capital  as  is  employed  in 
^e  acquisition  of  real  property,  is  not  taxable  as  personal 
^''operty:  it  is  the  land  so  acquired  that  is  taxable,  and  that 
^^^  it  is  located.     Railroads  which  have  no  chartered  im- 
^nit^^  from  taxation  may  be  taxed  in  the  several  cantons 

'"ough  which  they  pass.* 

-    ^*^ere  is  perhaps  no  system  of  jurisprudence  in  Europe 

,     ^  I^  resents  more  difficulties  in  a  task  like  the  present  than 

,         -^^'cnch.     Those  who  are  familiar  with  the  history  of  that 

^^i^ow  what  a  resemblance,  amounting  in  many  respects 

*^^^tity,  there  was  between  the  principal  "customs"  of 

^       *^^^rn  France  and  the  English  common  law  in  its  mediaeval 

But  the  process  of  divergence  which  has  been  going 

t~  several  centuries,  and  the  transformation  of  French 

nought  by  the  Code  Napoleon  with  its  civilian  terminol- 

^^»    t^ave  made  the  two  systems,  at  least  in  their  surface  as- 

^»    tiotally  unlike.     The  French  legal  dialect  of  to-day  is  so 


on 
laur 


p'^^^^xjs,  peculiar,  and  technical,  that   an  attempt  to  state 

*^^^h  cases  in  familiar  English  terms,  may  seem  absurd  or 

'^    ^Dffensive  to  accurate  ears.     The  few  following  examples 

^   te  permitted  as  an  experiment, — to  be  continued  or  not 

'^'^■'^er  judges  may  determine. 


•pQ^l^^^^rnal  de  Droit  International  Priv^  et  de  Jurisprudence  Compar6e 
^    II.  p.  464,  Nov.-Dec,  1875. 


158 


NOTES  OF  CURRENT  EUROPEAN  LAW. 


••] 


4 


Compagnie  —  Paris  —  Lyons  —  Mediterranee   c.   Comt>es, 
Gourde  Cassation,  Feb.  3d,  1875.     Combes,  an  employee  of 
the  company,  was  sent  to  couple  some  cars  in  making  up  a 
train.     He  was  not  quick  enough  to  eflfect  the  coupling,  but 
had  to  draw  back  to  save  himself,  as  the  cars  came  tog^ether. 
In  doing  this  he  involuntarily  put  his  hand  on  one  of  the 
bumpers,  and  it  was  caught  and  the  thumb  torn  off.     There 
was  a  rule  of  the  company  forbidding  the  employees  to  step 
between  the  cars  in  motion  for  any  purpose  :  but  the  pr3.ctice 
of  doing  so  to  couple  them  was  known  to  and  tolerated  by 
the  superior  officers  under  whom  Combes  worked.     On  these 
grounds  the  court  of  Besan^on,  before  which  Combes  brought 
his  action  for  damages  against  the  company,  sustained  it. 
The  court  of  appeals,  however,  reduced  the  damages  iti  con- 
sideration of  Combes'  own  negligence.     The  company  ^^^' 
ried  the  case  to  the  court  of  correction,  but  their  pourz'Oi  ^vas 
rejected.      The  point  of  the  decision  most  striking"     to   an 
American  eye,    is    the   total    rejection    of  the    doctrine    o 
contributory  negligence.     "  The  company  are  responsible 
their  negligence,  and  it  is  useless  to  reply  that  there  W3.s  a 
act  of  gross  negligence  on  the  part  of  Combes  also- 
fault  does  not  altogether  do  away  with  that  of  the  comP^^^| 
and  it  is  enough  that  his  damages  have  been  reduced  o*^ 
account."* 

To  this  case  the  editor  of  the  Jurisprudence  Geueralc 
note  which  summarizes  in  very  few  words  the   French  1^  ,, 

upon  this  interesting  subject.     "  Railroad  companies,  H^^  .  , 
other  employers,  are  not  responsible  for  every  accident   "^^^^ 
may  happen  to  their  employees  :  they  become  so  only    "^*^      ^^ 
there  is  some  negligence  or  particular  imprudence  to    ^^  -■  y 
tributed  to  them.     On  the  other  hand,  when  they  e  ^^ 


that 

sa 
law 


their  servants  in  difficult  and  dangerous  operations,  th^     —      -^ 
panics  must  secure  their  safety  by  all  means  consisted '^ 
the  nature  of  their  different  employments,  and  must 
endeavor  to  protect  them  against  the  results  of  thei^ 


M 


awkwardness  and  personal  faults.     See  further  Code  ciz-^^ 
note,  art.  1383  n.  84  ct  scq!'     The  editor  also  criticises 

■  Dalloz,  Jurisprudence  Generale  1875,  ime  part  p.  320. 
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niously  the  application  of  the  rule  mentioned  in  the  case  above. 
Can  an  employee  be  said  to  step  between  cars  in  motion, 
when  he  only  takes  his  place  before  a  standing  car  to  couple 
with  it  one  approaching?  Hazard  et  Horaest  c.  Compagnie 
de  r  Est,  Cour  d'  Appel  de  Rouen,  Mar.  13,  1874.3 

This  case  decides  a  point  familiar  enough  to  American  law- 
yers, but  its  chief  interest  is  in  showing  that  the  technical 
grounds  upon  which  it  is  usually  placed  by  our  courts  are 
needless,  and  that  it  rests  upon  a  principle  known  to  every 
civilized  system  of  jurisprudence. 

By  the  freight  tariflf  of  the  French  railroads  unbleached 
muslins  are  carried  loose  in  the  cars  for  a  fixed  price,  which  in- 
cludes the  charge  for  loading  and  unloading;  but  at  the  owner's 
risk  and  without  responsibility  for  damage  on  the  part  of  the 
company.  It  appeared  that  a  considerable  quantity  of  mus- 
lins so  carried  had  been  seriously  injured  by  friction  against 
the  projections  and  rough  parts  of  the  car,  iron  bolts,  etc.,  the 
cloth  having  thus  been  cut  and  torn.  It  also  appeared  that 
such  damage  might  have  been  prevented  by  more  careful 
packing  of  the  cloth  in  the  car,  and  by  covering  the  projec- 
tions, bolts,  etc.,  with  wisps  of  straw,  as  was  actually  done  in 
other  cases.  It  was  therefore  held  that  the  company  was  re- 
sponsible for  the  loss  thus  caused  by  the  negligence  of  its 
own  agents,  whose  duty  it  was  to  load  the  cars,  in  spite  of 
the  clause  which  provided  that  the  cloth  should  be  carried  at 
the  owner's  risk,  "  considering  that  no  one  can  relieve  him- 
self from  responsibility  for  his  personal  fault,  since  such  a 
stipulation  would  be  immoral  and  contrary  to  public  policy : 
and  that  the  freedom  from  responsibility  provided  for  by  the 
tariff  is  by  no  means  absolute,  but  as  the  defendants  them- 
selves admit,  applies  only  to  loss  and  damage  not  caused  by 
the  negligence  of  the  company." 

It  will  be  seen  that  this  is  precisely  the  same  doctrine  with 
Lockwood  V.  The  N.  Y.  Central  R.  R.  Co.,  17  Wallace,  357, 
where  the  Supreme  Court  of  the  United  States  decided  that 
a  carrier's  stipulation  for  freedom  from  responsibility  cannot 
extend  to  the  negligence  of  himself  or  his  servants ;  or  that 

3  Dalloz,  Jurisprudence  Gencrale.     1875.     ^^^  partee,  p.  152. 
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such  an  exemption  would  be  against  the  policy  of  the  law 
and  void.  See  also  Empire  Transportation  Co.  v.  Wamsutta 
Oil  Co.,  63  Pa.  St.  14;  Farnham  v.  R.  R.  Co.,  55  Pa.  St.  53; 
Knowlton  v.  R.  R.  Co.,  19  Ohio  St.  260;  The  M.  S.  &  N.  I. 
R.  R.  Co.  V.  Heaton,  37  Ind.  443.  But  the  rule  is  not  with- 
out exceptions  in  this  country.  In  Poucher  v.  N.  Y.  Central 
R.  R.  Co.,  49  N.  Y.  263,  the  New  York  Court  of  Appeals  sus- 
tained such  an  exemption  ;  and  there  are  other  decisions  to 
the  same  eflfect.  The  last  case  is  also  reported  in  10  Am.  Re- 
ports, 364,  and  there  is  a  long  note  collecting  the  cases  on 
the  subject  in  the  same  volume,  pp.  366-378. 

Veuve  Etchevest  c.  Consorts  Galharaga,  Cour  d'Appel  de 
Pau,  Jan.  17,  1872.^ 

This  case  presents  one  of  the  most  curious  results  of  the 
conflict  of  laws  that  has  fallen  under  our  observation.      The 
French  law,  as  is  well  known,   forbids  all  "  investigation  of 
paternity ;"  in  other  words  it  prevents  an   illegitimate  child 
from  being  affiliated  on  its  putative  father  by  any  other  means 
than  his  own  free  acknowledgment.    But  a  natural  child,  once 
recognized  as  such,  has  the  same  rights  of  inheritance,  gen- 
erally speaking,  with  legitimate  children.     In  Spain,  on  the 
other  hand,  the  putative  father  may  be  compelled  to  recog- 
nize his  child  by  a  legal  process ;  but  if  there  are  also  legiti- 
mate children,  its  rights,  as  against  them,  extend  only  to  sup- 
port, and  not  to  a  share  of  the  inheritance.      The   plaintiff 
had  been  declared  by  a  Spanish  tribunal  (the  judge  of  first 
instance  in  the  district  of  Pampeluna)  to  be  the  natural  child 
of  one  Antoine  Galharaga,  a  Spaniard,  but  long  a  resident  of 
France,  whose  legitimate  heirs  were  the  defendants.       A.  G. 
had  left  property  in  France  as  well  as  in  Spain.      She  brings 
this  action  for  a  share  of  that  property,  and  the  first  objection 
{except  some  merely  technical  ones  not  worth  mentioning  here) 
was  of  course  that  by  the  French  law  she  could  not  be  recog- 
nized as  a  daughter  or  heir.     But  it  was  held  that  this  being 
a  question  of  status,  was  properly  determined  by  the  Spanish 
court,  the  plaintiff  inheriting  the  Spanish  nationality  of  her 
father ;  and  that  the  motives  which  had  induced  the  French 

♦  Dalloz,  Jurisprudence  G^n^rale,  1875,  2me  partee,  pp,  193-6. 
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legislators  to  forbid  the  investigation  of  paternity, — that  is  to 
say,  the  scandal  which  such  an  investigation  must  always  pro- 
duce,— did  not  apply  to  prevent  the  mere  production  of  a 
foreign  judgment  on  that  question.  The  French  courts  must 
judge  of  the  status  of  foreigners  by  the  laws  of  their  own 
foreign  state,  and  the  plaintiff  must  therefore  be  regarded  as 
the  daughter  of  Antoine  Galharaga.  As  such  daughter  what 
were  her  rights?  If  these  also  were  to  be  determined  by  the 
Spanish  law,  her  victory  would  have  been  a  fruitless  one,  for 
by  that  law  she  could  not  claim  a  share  of  the  inherit- 
ance. But  the  question  of  heirship  is  a  very  different  one 
from  that  of  status.  It  is  to  be  decided  as  to  movables  in- 
deed by  the  law  of  the  domicil  of  the  deceased;  but  as  to 
immovables  [real  property]  the  law  of  their  situation  gov- 
erns. Of  all  the  immovable  property  of  Antoine  Galharaga 
situated  in  France,  therefore,  the  plaintiff  was  entitled  to  in- 
herit her  share.  "  It  is  in  vain,'*  say  the  court,  "  to  object 
that  the  plaintiff,  recognized  as  a  natural  daughter  by  the 
favor  of  the  Spanish  law,  ought  not  to  be  allowed  to  profit 
by  this  recognition  any  further  than  that  law  permits  her  to 
do.  Such  an  objection  confuses  two  distinct  classes  of  ideas : 
one  respecting  the  quality  or  status  of  the  person,  the  other 
respecting  her  right  to  things  ;  the  one  regulated  by  the  laws 
of  the  country  to  which  the  person  belongs,  the  other  by  the 
laws  of  the  country  where  the  things  are  situated, — lex  loci 
ret  sitce.  Nor  can  we  disregard  this  well-settled  distinction  on 
the  mere  unproved  hypothesis  that  the  laws  of  Spain  only 
grant  the  favor  of  recognition  to  natural  children  as  a  com- 
pensation for  the  hardship  that  denies  them  a  share  of  the 
inheritance,  and  thus  make  the  latter  a  condition  of  the 
former." 

And  so  the  fortunate  Widow  Etchevest,  by  a  skilful  appli- 
cation of  both  French  and  Spanish  law,  got  an  inheritance 
that  neither  law,  taken  separately,  would  have  given  her ! 

The  application  made  in  the  last  case  of  the  familiar  prin- 
ciple that  immovables  are  inherited  by  the  law  of  their  situ- 
tion,  will  perhaps  lead  the  student  of  comparative  jurispru- 
dence  to  read  with  more   interest  a  brief  account  of  the 
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attempt  made  by  the  recent  Italian  code  to  do  away  with 
that  rule,  and  the  great  controversy  which  has  sprung  from 
that  attempt  between  the  principal  tribunals  of  the  kingdom. 
A  very  full  and  clear  account  of  it  is  given  by  an  Italian  ad- 
vocate in  a  late  number  of  the  Revue  de  Droit  hiternational  et 
de  Legislation  Comparee.^  It  is  difficult,  however  for  an  English 
or  American  lawyer  to  fully  sympathize  with  the  enthusiastic 
praises  he  bestows  upon  the  very  remarkable  innovation  made 
by  the  Italian  code,  or  to  regard  it  as  "  une  sage  et  liberale 
innovation^  qui  etait  dans  les  vieux  des  publicestes  les  plus 
autorises,  et  des  ecoles  les  plus  celebres^  In  truth  we  are  so 
little  familiar  with  the  conception  of  an  inheritence  as  a  urn-- 
versitas  juris,  a  single  indivisible  entity,  which  runs  through 
all  the  systems  based  upon  the  civil  law,  that  it  may  not  be 
easy  for  the  reader  always  to  do  justice  to  the  argument  pre- 
sented by  the  innovators. 

The  maxim  that  all  rights  to  things  were  regulated  by  the 
law  of  their  situation, — lex  loci  rei  sitce, — has  always  been  ap- 
plied to  collections  of  things, — the  universitatcs  of  the  civil 
law, — as  well  as  to  things  taken  separately.  It  was  applied 
among  others  to  successions  whether  intestate  or  testamen- 
tary in  almost  every  law  of  western  Europe  except  the  Eng- 
lish, which  by  what  we  cannot  help  regarding  as  a  piece  of 
singular  good  fortune,  never  was  led  to  apply  the  conception 
of  an  universitas  to  successions.  The  reason  and  the  results 
of  this  peculiarity  cannot  be  discussed  here,  important  as 
they  are  in  the  history  of  our  law.  The  nearest  approach  to 
a  universitas  was  in  the  office  of  the  executrix  or  administra- 
tor ;  and  as  he  had  nothing  to  do  with  hereditaments  no  col- 
lision arose.  But  in  the  civil  law  countries,  wherever  the  urn- 
versitas  consisted  of  things  lying  in  two  or  more  different 
states,  the  conception  and  the  maxim  above  quoted  were  of 
course  inconsistent.  With  regard  to  movable  property  (in- 
cluding credits,  etc.)  the  difficulty  was  peculiarly  liable  to  oc- 
cur, and  at  the  same  time  was  easier  to  deal  with.  Hence  the 
early  introduction  of  the  fiction  that  all  moveable  property 

5  Cesar  Norsa  Revue  de  la  Jurisprudence  Italienne  en  mati^re  de  Droit 
International.    Revue  de  D.  I.  et  de  L.  C.  1875  No.  II,  pp.  206-228. 
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was  in  the  domicil  of  the  owner,  and  of  course  governed  by 
that  law.  Mobilia  ossibus  inherent.  The  fiction  was  soon  ex- 
tended from  the  law  of  succession  to  other  branches,  and  for 
centuries  has  been  the  uniform  rule  of  personal  property, 
until  in  our  own  day  and  country  we  see  exceptions  to  it  be- 
coming gradually  established.  But  this  fiction  could  not  be 
extended  to  the  immovable  [real]  property  without  interfer- 
ing with  the  control  which  each  government  jealously  as- 
serted over  its  own  territory.  So  long  as  the  disability  of 
aliens  was  maintained,  there  would  be  comparatively  few 
cases  of  an  inheritance  scattered  through  several  states  and 
there  was  little  reason  to  change  the  law  on  their  account. 
Hence  for  centuries  there  has  been  a  recognized  double  rule. 
However  widely  the  things  belonging  to  a  succession  and 
constituting  the  universitas  might  be  scattered,  all  the  mov- 
ables were  governed  by  the  law  of  the  domicil  of  the  dece- 
dent ;  the  immovables  on  the  other  hand  belonged  to  that 
universitas  only  if  they  happened  to  be  under  the  same  law. 
If  situated  in  other  states  each  constituted  a  succession  or 
inheritance  by  itself  governed  by  its  own  law.  Tot  sunt  fiasre- 
ditates  quot  sunt  loca  diversis  tcrritoriis  obnoxia^  in  quibus  sita 
sunt  bona. 

There  always  indeed  were  some  theorists  who  insisted  that 
this  was  illogical.  Admitting  that  immovables,  separately 
considered  were  subject  to  the  law  of  the  place,  they  argued 
that  this  had  no  application  when  they  become  part  of  a  ju- 
ridical unity,  or  inheritance.  To  open  diflferent  successions  in 
the  different  countries  was  to  break  that  unity,  to  destroy  the 
universitas  juris  and  consequently  the  entire  succession.  Some 
very  good  authors  maintained  that  an  inheritance  must  always 
in  the  very  nature  of  things  be  a  single  entity,  governed  by  a 
single  law,  that  of  the  decedent's  domicil ;  and  that  it  was 
just  as  wrong  and  unscientific  to  depart  from  this  principle  in 
the  case  of  lands  as  in  that  of  movable  property.  They  suc- 
ceeded at  last  in  introducing  their  doctrine  into  the  new  Ital- 
ian code  of  1 866.^ 

"^  It  is  stated  by  Signor  Norsa  that  a  similar  provision  had  previously 
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The  authors  of  that  code  were  by  no  means  ignorant  of  the 
great  change  they  were  making  in  the  law  of  Italy,  or  dis- 
posed to  underrate  its  probable  influence  upon  the  rest  of 
Europe.  The  members  of  the  code-commission  announced 
it  as  a  "  new  and  more  rational  principle," — *'a  reforming  and 
beneficent  truth," — and  expressed  their  wish  that  the  govern- 
ment should  take  diplomatic  means  to  induce  other  nations 
to  accept  it.  "  It  was  received  by  the  lawyers,"  says  Sig. 
Norsa,  "  with  lively  satisfaction,  as  more  conformable  to  right 
reason,  to  universal  law,  and  to  natural  equity,  and  as  marking 
an  important  step  forward  in  [private]  international  law.  The 
American  lawyer  may  smile  at  some  of  these  expressions  ap- 
plied to  a  dry  question  of  legislation,  but  he  may  also  well 
consider  whether  they  diverge  as  widely  or  as  dangerously 
from  the  golden  mean  of  sound,  practical  wisdom  on  the  one 
hand,  as  do  on  the  other,  the  indifference  of  our  bar  and  peo- 
ple to  the  annual  tampering  with  our  laws  by  every  legisla- 
tor whose  caprice  or  whose  interest  move  him  to  the  task. 

The  new  rule  is  contained  in  the  eighth  preliminary  provis- 
ion of  the  code,  which  may  be  translated  as  follows :  "  Suc- 
cessions, both  legal  and  testamentary,  so  far  as  they  concern 
the  order  of  succession,  the  measure  of  the  rights  transmitted 
and  the  intrinsic  character  of  the  dispositions  made,  are  regu- 
lated by  the  national  law  of  the  deceased,  whatever  may  be 
the  nature  of  the  property,  and  in  whatever  land  it  may  be 
found."  Well  indeed  may  Sig.  Norsa  say,  that  if  this  rule 
were  to  remain  solitary  and  without  echo  from  other  nations, 
its  application  would  meet  very  great  and  perhaps  insur- 
mountable difficulties  !  Experience  has  shown  already  that 
so  bold  a  change  could  not  be  made  without  difficulty  even 
within  the  limits  of  a  single  state. 

The  Court  of  Cassation  at  Naples,  indeed,  decided,  7  in 
carrying  out  the  purpose  of  this  section,  that  the  successor  of 
a  deceased  foreigner  must  be  governed  by  the  law  of  his  own 

been  introduced  into  the  law  of  Belgium  by  a  statute  of  July  9,  1864.    I 
have  not  at  hand  the  means  of  examining  this  statute  or  learning  what 
effect  it  has  had. 
'Annali  Guerispr.  italiana,  vol.  IV.,  T.  T.  49,  Nou.  30,  1669. 
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nation y  even  as  to  real  as  well  as  personal  property  situated 
in  Italy.  But  the  Court  of  Cassation  at  Turin  has  decided 
differently.  It  has  set  aside^  (casse)  a  judgment  of  the  Court 
of  Appeals  of  Genoa  which  had  followed  the  Neapolitan  de- 
cision in  holding  that  the  succession  of  an  Italian  subject 
must  be  governed  by  Italian  law,  even  when  it  consisted  of 
land  situated  in  a  foreign  state.  It  has  based  its  action  upon 
the  impossibility  of  carrying  into  effect  any  such  judgment 
respecting  lands  in  another  state.  "  Courts  should  not  and 
cannot  render  judgments  which  they  know  beforehand  can- 
not be  executed,  for  such  judgments  would  be  mere  academic 
resolutions  devoid  of  all  practical  value.  The  section  in 
question  can  be  regarded  only  as  an  invitation  to  other 
nations  to  extend  the  principle  of  reciprocity."  "There 
has  been  an  animated  discussion,"  say  the  court,  "in*  the 
domain  of  doctrine,  whether  it  is  more  conformable  to 
reason  aad  the  principles  of  legal  science  that  a  succession 
should  be  regulated  by  the  law  of  the  decedent's  domicil, 
or  by  the  law  of  the  place  where  the  lands  comprised  in  the 
succession  lie.  The  best  authors  have  differed  upon  this 
question ;  but  as  a  matter  of  fact,  by  the  international  law 
accepted  in  Italy  and  throughout  Europe,  it  has  always  been 
held  that  the  application  of  the  personal  law  of  the  deceased 
is  limited  to  the  movable  property,  and  that  with  regard  to 
immovables,  there  are  as  many  di§.tinct  successions  as  there 
are  states  in  which  lie  lands  belonging  to  the  succession." 

"  Considering  that  the  opinion,  by  which  the  patrimony  as 
an  ideal  entity  {univcrsiias  juris)  is  incapable  of  separation 
from  the  person  owning  it,  and  is  therefore  so  identified  with 
the  person  as  to  be  equally  incapable  of  subdivision  with  the 
person  itself,  has  never  up  to  this  time  emerged  from  the  do- 
main of  doctrine,  and  that  sec.  8  of  the  preliminary  provisions 
of  the  code  is  the  first  attempt  that  ever  has  been  made  to 
reduce  it  to  practice :  that  the  Italian  legislator,  in  being  the 
first  to  adopt  a  principle  so  liberal  and  generous,  (as  it  was 
termed  in  the  report  of  the  code-commission,)  was  giving,  as 

®  Annali  Guerispr.  italiana,  vol.  IV.  2, 405,  April  11,  1870  (the  judgment 
at  Genoa).  Ibid.  vol.  V.  T.  T.  385  (the  judgment  at  Turin  reversing  it). 
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he  expressly  said,  to  the  civilized  world  a  noble  example  and 
perhaps  a  stimulus,  we  may  infer  that  it  was  an  example  and 
stimulus  only  that  the  legislator  intended,  and  nothing  more. 
He  could  not  have  meant,  and  he  certainly  had  no  power,  to 
impose  upon  other  states  so  bold  an  innovation,  for  which,  as 
the  mover  himself  remarked,  there  was  as  yet  no  precedent, 
and  which  was  in  contradiction  with  the  rule  heretofore  uni- 
versally admitted :  M  hoereditatcs  quot  territoria.  The  Itaiian 
legislator  was  indeed  free  to  adopt  a  foreign  law;  but  to  as- 
sume to  impose  the  Italian  law  upon  a  foreign  state  is  a 
proposition  the  very  statement  of  which  is  its  refutation." 

Another  controversy,  or  to  speak  more  accurately,  another 
branch  of  the  same  controversy  has  arisen  under  sec.  94  of 
the  Italian  code,  which  provides  that  when  a  succession  takes 
place  out  of  the  kingdom  all  actions  respecting  the  inheri- 
tance shall  be  brought  before  the  tribunals  of  the  place  where 
the  greatest  amount  of  property  is  situated,  and  in  default  of 
such  place,  before  the  tribunals  of  the  defendant's  domicil 
or  residence.  But  the  Court  of  Cassation  at  Naples,  holding 
firmly  to  the  theory  of  the  absolute  unity  of  ever>^.  succession, 
has  decided  that  every  action  relative  to  a  foreign  succession 
must  be  brought  before  the  courts  of  the  foreign  country 
even  when  the  property  in  question,  movable  or  immovable, 
is  situated  in  Italy;  and  that  the  Italian  courts  have  no  juris- 
diction in  such  cases.  The  decision  is  a  mere  application  of 
the  principle  already  stated ;  that  the  succession  is  to  be  re- 
garded as  forming  a  nnivcrsitas  juris ^  a  moral  entity,  com- 
prising all  the  property  and  all  the  rights  and  credits  of  the 
deceased,  but  having  an  existence  of  its  own  independent  of 
the  property,  rights,  etc.,  which  compose  it. 

The  same  question  coming  before  the  Court  of  Cassation  at 
Turin  was  heard  with  unusual  care,  all  the  sections  of  the 
court  sitting  together  for  that  purpose '?  and  here  again  they 
came  to  a  conclusion  diametrically  different  from  that  formed 
at  Naples,  affirming  the  jurisdiction  of  the  Italian  courts.  It 
will  not  be  necessary  to  state  the  grounds  on  which  these 
opinions  were  based,  since  the  reader  will  see  at  once  their 

9  Jan.  30,  1874.    Giurisprudenzia.  An.  XT,  p.  321. 
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connection  with  those  quoted  above.     The  whole  contro- 
versy indeed,  as  it  appears  to  an  American  eye,  may  be  stated 
ia      ttie  following  form:     Admitting  that  the  civilian  view  of 
a  succession  as  universitas  juris  is  the  true  one,  is  it  possible 
to    crsirry  this  out  to  its  perfect  theoretical  result,  in  the  abso- 
liit:^    unity  of  a  succession  embracing  property  (and  especially 
IsLnded  property)  in  several  different  states;  or  does  the  inde- 
pendence of  each  sovereign  state,  and  its  necessary  control 
ov-^r   its  own  territory,  require  that  the  rule  tot  hcereditates, 
qt€^t    territoria  be  maintained  at  the  cost  of  a  theoretical  in- 
consistency?    But  an  American  lawyer  will  hardly  be  able 
to    consider  the  subject  without  asking  himself  whether  the 
first   admission,  upon  which  the  whole  controversy  rests,  is  a 
i^ecessary  one.     Is  there  any  need,  practical  or  scientific,  of 
considering  a  succession,  even  within  the  limits  of  a  single 
^^^^>  as  an  indivisible  unity,  universitas  juris  ?     May  it  not  be 
'^^ST^i'ded  as  a  fortunate  loss  which  has  removed  the  entire 
^^^rtne   from   the   common   law,   and   saved   English   and 
-^^eri can  jurists  from  the  infinite  labor  and  perplexity  which 
^^  I> roper  location  of  the  law  of  inheritance  in  their  systems 
^*  ^c>st  their  continental  brethren?     We  do  not  presume  to 
^^^'^r  these  questions,  we  only  suggest  them. 

Wm.  G,  Hammond. 


'^^^  ^  State  University,  Law  Dep't. 
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VIIL  BOOK  REVIEWS, 

The  Institutes  of  Justinian  ;  with  English  Introduction,  Trans- 
lation, and  Notes.    By  Thomas  Collett  Sandars,  M.  A.,  Bar- 
rister at  law,  late  Fellow  of  Oriel  College,  Oxford.     First  Amer- 
ican, from  the  Fifth  London  Edition,  with  an  introduction  by 
Wm.  G.  Hammond,  LL.D.,  Professor  of  Law  in  the  Iowa  State 
University.     Chicago :  Callaghan  &  Co.     1876. 
This  work  is  timely  and  acceptable.     Readers  who  have  already 
procured  the  fifth  English  edition,  and  who  have  learned  to  prop- 
erly estimate  its  value,  will  be  glad  to  see  the  work  in  an  American 
dress ;  and  if  its  republication  here  shall  have  the  effect  to  bring 
it  to  the  consideration  of  a  larger  number  of  students,  the  benefit 
to  the  profession  will  certainly  be  great.     Few  books  of  the  law 
contain  so  much  that  is  permanently  valuable.    The  old  work  is 
always  useful.    It  fitly  sums  up  in  a  small  compass  much  of  the 
wisdom  which  was  accumulated  by  the  patient  labors  of  ancient 
jurists  during  a  thousand  years ;  for  it  was  about  that  period  which 
elapsed  between  the  law  of  the  Twelve  Tables  and  the  publication 
of  the  **  Eternal  Oracles"  of  Justinian.    At  the  beginning  of  that 
period  the  law  was  to  be  found  in  a  comparatively  small  number 
of  precepts  of  general  application,  and  the  discretion  of  the  judge 
was  almost  as  ample  as  his  jurisdiction  :  at  its  close  the  books  of 
the  law  could  hardly  be  numbered.     The  marvellous  fecundity  of 
ancient  law  writers  might  surprise  even  the  present  age,  which  has 
added  so  immensely  to  our  stores  of  legal  lore.     We  can  have  but 
a  poor  and  inadequate  conception  of  the  countless  number  of  law 
books  in  existence  at  the  time  that  the  compilations  of  Justinian 
were   made.     Labeo,  a  celebrated  lawyer  of  the  Augustan   age,, 
could  hardly  have  been  an  idler.     We  are  told  that  although  ac- 
tively engaged  in  the  public  exercise  of  his  profession,  he  left  be- 
hind him  four  hundred  books  on  his  favorite  science,  the  fruit  of 
casual  intervals  of  leisure.     Of  his  great  rival,  Capito,  the  founder 
of  a  hostile  school,  the  two  hundred  and  fifty-ninth  book  is  ex- 
pressly cited ;  and  whether  this  was  the  last  of  the  series  we  have 
no  means  of  knowing.    There  was  no  end  to  making  law  books  ; 
but  as  they  increased  the  harmony  of  the  law  was  diminished*. 
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The  clash  of  authorities  liberated  the  principles  involved  ;  the 
judge  found  a  support  for  any  ruling ;  and  once  more  his  discre- 
tion became  almost  as  wide  as  his  jurisdiction,  too  much  law  pro- 
ducing substantially  the  same  effect  as  too  little.  Books  were  too 
abounding  for  practical  use ;  it  required  large  wealth  to  buy  them, 
and  life  was  too  short  for  their  perusal.  Under  these  circumstances 
the  law  drifted  steadily  toward  chaos  and  confusion.  This  was 
the  effect  of  an  active  civilization  stimulated  by  unusual  surround- 
ings. It  has  been  supposed  by  many  that  our  law  is  taking  the 
same  course.  That  there  are  certain  analogies  between  the  two 
cases  may  easily  be  seen. 

Long  before  the  days  of  Justinian  the  almost  boundless  expan- 
sion of  legal  literature,  and  of  the  laws  themselves,  had  become  a 
sore  subject  to  all  classes  of  men  who  were  anywise  concerned  for 
the  correct  administration  of  justice.  During  the  last  years  of  the 
Republic  Cicero,  Pompey  and  Julius  Caesar,  each  projected  a  gen- 
eral compilation  of  the  laws  of  Rome.  The  former  actually  did 
something  towards  the  execution  of  the  prodigious  design  ;  the 
troubled  days  and  untimely  deaths  of  the  latter  two  left  the  work 
unaccomplished.  Imperial  resources  permitted  Justinian  to  per- 
form the  work  which  they  had  contemplated.  Few  perhaps  would 
have  remembered  that  it  was  during  his  reign  that  the  Mosque  of 
St.  Sophia  was  built,  or  that  the  silkworm  was  then  first  brought 
to  Europe,  or  the  victories  of  his  one  successful  general,  but  his 
collections  of  the  laws  of  Rome  have  made  his  name  as  familiar  as 
those  of  the  greatest  of  the  rulers  who  presided  over  the  destinies 
of  the  ancient  world. 

It  is  through  these  collections  that  the  Roman  law  has  for  the 
most  part  been  made  accessible  to  us.  That  law  is  the  mightiest 
relic  of  almighty  Rome  ;  it  does  not  exist  "  in  ruinous  perfection*' 
like  much  that  marks  her  former  grandeur ;  we  have  it  in  a  singu- 
lar state  of  completeness ;  and  its  vital  principles  still  exert  their 
influence  as  an  important  element  of  modern  progress.  Where- 
ever  the  Roman  eagles  were  borne  traces  are  to  be  found  of  the 
laws  which  they  came  to  establish.  Northward  and  to  the  far 
northeast  where  the  Roman  legions  rarely  or  never  penetrated,  and 
beyond  the  seas,  in  the  east  and  in  the  west,  where  only  the  poetic 
vision  of  Seneca  perceived  the  possibility  of  new  worlds,  the 
Roman  law  has  silently  diffused  itself.  It  has  amalgamated  itself 
with  systems  which  it  could  not  subdue  ;  and  as  it  supplies  the 
finest  medium  for  the  study  of  comparative  jurisprudence  in  all 
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-countries,  the  continual  and  diligent  attention  which  is  given  to  it 
tends  perpetually  to  diminish  the  conflict  which  exists  among  the 
various  systems  of  laws  prevailing  in  different  nations.  Every- 
where  its  principles  are  cited,  and  everywhere  it  is  referred  to  as  a 
common  standard,  if  not  of  what  the  law  is,  at  least  as  to  what  the 
law  has  been  approved  to  be  by  a  succession  of  the  greatest  jurists 
that  the  world  has  yet  beheld. 

The  geographical  limits  of  the  dominion  of  the  civil  law  as  it 
now  exists  could  not  be  defined  with  any  tolerable  accuracy.  It 
has  been  said  that  the  universality  of  the  Roman  Empire  when  she 
fell  was  succeeded  by  the  universality  of  the  Catholic  Church  ;  but 
long  before  that  time  the  vail  of  the  church  had  been  rent  by  the 
schisms  of  the  East  and  West.  If  any  such  symbol  of  universality 
survived  it  was  to  be  found  in  the  jurisprudence  of  Rome.  But 
little,  perhaps,  is  known  of  the  laws  that  govern  the  countries  of 
the  East ;  but  it  is  said  that  the  laws  as  compiled  by  Justinian,  and 
afterwards  by  Basil  and  Leo,  known  as  the  Basilican  Constitutions, 
have  been  there  handed  down,  with  many  modifications,  and  that 
the  jurisprudence  of  the  East  is  based  on  their  essential  distinc- 
tions '  This,  on  the  whole,  would  not  be  very  surprising,  for  these 
ancient  laws  contained  whatever  was  most  useful  to  perpetuating 
governments  depending  alone  on  the  will  of  a  single  ruler.  And 
although  on  the  taking  of  Constantinople  the  victorious  Saracen, 
disdaining  the  code  of  a  vanquished  people,  issi^ed  a  proclamation 
formally  abolishing  the  civil  law,  yet  the  power  of  the  sword  which 
he  wielded  could  only  be  of  occasional  use,  whereas  the  manners 
and  habits  of  the  people,  being  well  nigh  indestructible,  would 
continue  to  operate  with  the  unspent  and  accumulating  force  of 
ages.  In  modern  times  the  Russians  have  borrowed  the  civil  law 
as  a  part  of  the  civilization  which  they  received  from  the  neigh- 
boring nations  of  Europe  where  it  prevailed.  In  those  countries 
of  Europe  where  the  Roman  power  was  firmly  established,  the 
Roman  law  entered  into  the  laws  and  customs  which  succeeded  the 
downfall  of  the  Empire.  It  was  the  foundation  on  which  every- 
thing was  built.  This  has  been  very  clearly  shown  by  Savrgny  in 
his  **  History  of  the  Roman  Law  during  the  Middle  Ages."    The 

'  The  French  in  Algeria  have  come  into  direct  contact  with  the  Mahometan  law, 

and  have  been  compelled  to  give  it  practical  attention.    Their  researches  seem  to 

bear  out  the  suggestions  here  made.     See   Dr&U   Musulman,  du  Staiut  Persontl  et 

des  Successions,  par  MM.  Sautayra,  Conseiller  a  la  Cour  d: Alger,  et  Cfurbomuau,  Ah' 

.cien  Frofesseur  au  College  Arabe-Francais  d' Alger,  Paris,  Maisonneitve  et  Cie.,  1873* 
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Romans  occupied  England  for  about  four  hundred  years,  during 
which  their  laws  and  institutions  must  have  taken  a  pretty  deep 
root  among  the  people.  As  to  how  far  these  modified  the  com- 
mon law  of  England  is  a  question  of  great  difficulty ;  but  it  is^ 
generally  admitted  that  they  had  a  considerable  influence  upon  the 
subsequent  development  of  the  laws  of  ancient  England.  A  gen- 
eral summing  up  of  the  facts  as  they  bear  on  this  question  will  be 
found  in  the  Introduction  of  Mr.  Finlason  to  Reeves'  History  of 
of  English  Law.  The  extent  of  that  influence  in  any  country 
where  the  Roman  law  was  formerly  established  must  of  necessity 
be  a  problem  too  deep  for  our  philosophy ;  for  if  we  could  sep- 
arate the  elements  which  enter  into  the  composition  of  the  later 
laws,  and  restore  to  the  Roman  law  what  would  be  its  own,  we 
should  stiirbe  so  far  from  its  solution  that  we  should  have  no  crite- 
rion by  which  to  estimate  what  the  Eoman  law  had  displaced,  and 
what  it  had  prevented  from  coming  into  being.  On  the  whole  we 
can  only  say  that  the  civil  law  has  qualified  to  some  extent  nearly 
every  system  of  laws  prevailing  at  present  among  enlighted  people. 
Such  has  been  the  wonderful  catholicity  of  that  law  that  it  has 
adapted  itself  to  republics  and  to  monarchies,  to  countries  where 
the  power  of  the  papacy  was  pre-eminent,  and  to  countries  where 
the  authority  of  the  church  was  denied ;  nor  has  there  been  dis- 
covered any  incompatibility  between  it  and  the  infallible  precepts - 
of  the  Koran. 

That  there  must  be  much  of  merit  to  account  for  such  extensive 
results  could  hardly  admit  of  doubt,  especially  when  we  consider 
the  vast  number  of  laws  which  have  fallen,  and  are  daily  falling 
into  oblivion. 

But  in  what  does  the  peculiar  merit  which  has  been  crowned 
with  such  splendid  success  consist?  So  much  has  been  said  of  the 
superiority  of  the  classification  of  the  Roman  law  that  a  notion 
has  grown  up  among  many  that  its  arrangement  was  well-nigh  per- 
fect. Prof.  Hammond  points  out  this  error  in  his  very  able  and 
interesting  Introduction  to  the  work  before  us,  and  -says ; 

"  That  the  single  laws  passed  from  time  to  time  during  the  period 
of  the  Republic,  with  the  decrees  of  the  Senate,  and  Imperial  con- 
stitutions, that  afterwards  successively  took  their  place,  were  not 
constructed  on  any  scientific  plan,  but  owed  their  form  in  each 
case  to  the  exigencies  of  the  occasion,  as  a  modern  statute  does, 
can  hardly  require  proof.  It  will  be  sufficient  to  show  that  even 
the  more  important  collections  of  law,   the  Twelve  Tables,  the 
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Perpetual   Edict,  the  Digest,  and   the  Codes  of  Justinian,  were 
equally  destitute  of  scientific  order." 

Perhaps  it  is  owing  to  the  fact  that  the  laws  were  made  to  suit 
the  exigencies  of  each  particular  occasion  as  they  arose  that  these 
•codes  have  been  found  to  be  practically  very  useful.  Sjrstems  of 
laws  elaborated  in  a  closet  have  always  proved  to  be  failures  in 
their  application  to  the  actual  wants  of  society.  As  great  a  man 
as  Locke  could  not  produce  from  out  his  philosophy  even  a  funda- 
mental system  of  laws  for  South  Carolina  that  was  capable  of  be- 
ing reduced  to  practice.  The  Romans  learned  to  make  laws  as 
they  learned  to  build  houses  and  ships.  It  was  from  the  house 
that  fell  that  they  learned  to  build  a  house  that  would  not  fall ;  it 
was  from  the  ship  that  sank  that  they  learned  to  build  a  ship  that 
would  not  sink.  During  the  thousand  years  that  preceded  Jus- 
tinian they  had  experienced  perhaps  more  striking  and  extreme 
vicissitudes,  had  suffered  from  more  conflicts,  both  internal  and 
external,  than  have  ever  fallen  to  the  lot  of  any  people  in  a  like 
period  or  time.  By  frequent  and  sudden  wrenches  the  sufficiency 
and  efficacy  of  every  legal  principle  were  often  put  to  a  severe 
test.  The  result  was  that  weak  and  inadequate  laws  gave  place  to 
those  that  were  stronger  ;  stronger  not  in  the  power  through  which 
they  might  be  enforced,  but  stronger  in  the  sense  that  they  were 
better  adapted  to  carry  moral  conviction  with  them,  and  thus  to 
.assert  themselves  in  the  approbation  of  men ;  for  it  is  in  something 
like  this  that  the  true  strength  of  the  laws  must  consist.  Every 
•other  kind  of  strength  is  extrinsic  and  accidental ;  but  this  is  in- 
herent. The  frequent  internal  commotions  of  Rome  left  the  laws 
no  other  kind  of  strength  in  the  long  run  than  that  which  they 
•contained  in  their  own  fitness  for  the  government  of  society.  Ex- 
tensive trade  and  commerce,  an  eager  and  restless  civilization, 
boundless  conquest,  fabulous  wealth,  and  yet  withal,  violent  out- 
breaks, sudden  and  immense  calamities,  desperate  reverses,  alterna* 
tions  of  famine  and  plenty,  presented  an  innumerable  variety  of 
relationships  in  business  and  social  life,  and  produced  a  corres- 
ponding expansion  of  the  laws  to  meet  so  many  and  such  opposite 
exigencies. 

It  has  been  often  remarked  that  every  nation  has  a  peculiar  gen- 
ius of  its  own:  that  of  Rome  was  essentially  military;  but  accom- 
panying this  was  a  genius  for  the  law  equally  marked  and  unmis- 
takable. That  of  Greece  for  the  arts  and  for  literature  was  hardly 
more  undoubted.    The  annals  of  Rome  are  filled  with  legal  ques- 
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tions  which  interested  or  distracted  the  people.  It  was  this  spirit 
that  made  Rome  what  she  was.  She  might  have  made  extensive 
invasions  like  those  of  Attila  or  Alaric,  mere  transient  paths  of 
destruction,  like  that  of  a  pestilence,  leaving  no  lasting  effects ; 
but  to  consolidate  an  empire,  and  to  preserve  for  two  thousand 
years  a  predominance  over  a  vast  number  of  unruly  and  discordant 
people,  required  the  highest  law-making  faculty.  Added  to  this 
faculty,  or  as  a  part  of  it,  her  eclectic  philosophy,  and  her  ample 
toleration  of  ideas,  were  of  the  greatest  value  in  helping  onward 
the  development  of  her  laws.  The  Romans  have  been  accused  of 
a  want  of  originality,  because  they  borrowed  their  literature  from 
Greece :  let  the  charge  be  allowed  ;  but  let  it  be  added  that  no 
people  were  ever  more  willing  to  learn ;  there  was  something  orig- 
inal in  that.  They  were  as  willing  to  receive  new  ideas  from 
others  as  they  were  to  adopt  strange  gods  into  their  pantheon. 
The  greatest  advantage  that  is  claimed  for  the  study  of  compara- 
tive jurisprudence  is  that  it  enables  us  the  better  to  understand  our 
own  system  of  laws.  It  has  been  asserted  that  no  one  can  well  un- 
derstand his  own  language  without  a  knowledge  of  some  other 
language.  Genius  has  its  bright  and  particular  exceptions. 
The  greatest  master  of  this  tremendous  English  tongue  of  ours 
that  has  yet  been  clothed  in  the  flesh,  was  one  who  knew  '*  but 
little  Latin  and  less  Greek."  But  as  we  judge  all  things  by  like- 
ness and  unlikeness,  and  by  the  constitution  of  our  minds  cannot 
•do  otherwise,  the  value  of  some  extraneous  standard  or  standards 
of  comparison  in  the  study  of  most  sciences  must  be  admitted. 
The  Roman  lawyer  had  many  opportunities  of  making  comparisons 
between  different  systems  of  jurisprudence.  The  far  reaching 
sovereignty  of  Rome  embraced  many  nationalities,  each  having  a 
code  of  laws  more  or  less  peculiar ;  and  in  the  court  of  the  Prater 
Feregrinus  these  laws  all  had  to  be  expounded.  It  must  have  been 
from  a  broad  survey  of  various  systems  that  the  Roman  jurists  de- 
rived their  ideas  of  the  jus  gentium^  that  substratum  of  law  which 
is  to  be  found  in  all  codes.  They  discovered  that  the  practical 
needs  of  humanity  everywhere  are  much  the  same ;  that  every 
where  there  must  in  the  nature  of  things  be  agencies,  suretyship, 
bailments ;  everywhere  there  were  tutors,  husbands  and  wives,  suc- 
cessions. A  comparison  of  the  legislation,  the  customs,  by  which 
these  matters  were  regulated  must  have  suggested  improvements  in 
their  own  laws ;  and  greatly  accumulated  objects  of  legal  contem- 
plation must  have  increased  and  enriched  the  province  of  legal 


174 


SANDARS     JUSTINIAN. 


'V 


!il 


I 


I*. 


thought.  We  may  flatter  ourselves  that  in  this  respect  the  positioi> 
of  the  Roman  lawyer  was  not  wholly  unlike  that  of  the  American 
lawyer.  With  the  various  systems  of  our  different  states,  supple- 
mented by  that  of  the  federal  government,  the  latter  finds  the 
study  of  comparative  jurisprudence  a  necessity.  All  our  text  books^ 
are  studies  of  comparative  jurisprudence;  and  there  is  hardly  a  case 
tried  in  our  courts  but  what  involves  the  nice  weighing  of  decis- 
ions based  on  systems  of  laws  that,  in  some  respects  pertinent  to 
the  matter  in  hand,  will  be  found  to  differ.  Our  study  of  analogies 
is  therefore  frequently  exceedingly  complex ;  and  we  are  com- 
pelled to  elucidate  the  complexity  by  laborious  reference  to  remote 
principles.  There  is  no  doubt  but  that  there  is  required  of  the 
American  lawyer  a  much  more  varied  culture  than  is  required  of 
lawyers  anywhere  else ;  and  it  may  be  due  to  this  enforced 
study  of  comparative  jurisprudence  that  the  jurists  of  our  country 
have  achieved  a  distinction  abroad  far  brighter  than  has  been  at- 
tained by  the  labors  of  our  countrymen  in  any  other  walk  of 
science. 

If  the  classification  of  the  Roman  law  excels  that  of  the  English 
law,  as  many  have  thought,  it  was  perhaps  not  on  account  of  any 
special  qualification  of  the  Roman  mind  for  that  kind  of  work. 
It  might  almost  be  asserted  that  the  peculiar  talent  of  the  Roman 
mind  for  constructing  laws,  well  and  skilfully  adapted  to  meet  ac- 
tual wants,  precluded  it  from  reaching  any  great  excellence  in  the 
subordinate,  but  not  less  profound,  labor  of  classification.  The 
mental  qualities  required  for  these  two  departments  of  study  are 
not  identical,  and  they  are  probably  to  some  extent  hostile  and  in- 
consistent. There  is  nothing  more  astonishing  in  the  remains 
which  we  have  of  Latin  literature  and  language  than  the  evidence 
which  they  afford  of  the  want  of  introspectiveness  of  the  intellect 
of  the  people  of  Rome.  Everything  to  them  was  objective.  The 
very  poetry  of  Rome  formed  no  exception.  Borrowing  the  Greek 
philosophy  Rome  added  little  or  nothing  to  its  compass  or  depth. 
The  law  was  made,  as  Prof.  Hammond  says,  piecemeal,  only  to 
meet  some  actual  want ;  and  no  law  was  made  until  the  want  arose; 
and  if  it  was  found  to  meet  the  want,  there  was  an  end  of  the  mat- 
ter for  the  time  That  there  was  after  all  a  certain  system  about 
the  law  was  due  greatly  to  the  fact  that  there  is  a  necessary  order  in 
human  affairs,  and  that  this  order  will  be  reflected  in  a  system  of 
jurisprudence  which  severely  conforms  to  all  outward  circumstance* 
That  this  casual  classification  will  not  be  so  accurate  as  one  based 
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on  scientific  study  will  of  course  be  conceded.  Hence  the  Roman 
law  is  regarded  as  being  defective  in  that  respect.  That  the  clas- 
sification of  our  own  law  is  not  more  satisfactory  may  probably  be 
ascribed  to  the  fact  that  it  has  been  borrowed  from  the  Roman 
law,  and  has  been  spoiled  in  the  borrowing. 

We  have  spoken  of  the  wide  dissemination  of  the  civil  law  as 
being  a  token  of  its  merit ;  but — to  fairly  state  the  matter — it 
must  be  granted  that  this  result  has  been  due,  in  a  large  measure, 
to  other  causes.  On  the  revival  of  jurisprudence  tnere  was  an  ac 
tive  propaganda  established  in  its  behalf.  A  zeal  akin  to  that  of 
religion  was  enlisted  in  its  favor ;  indeed  the  missionaries  of  re- 
ligion became  everywhere  the  apostles  of  the  civil  law.  It  was  the 
last  of  the  crusades.  A  universal  church,  a  universal  system  of 
positive  law,  attracting  the  minds  of  men  perpetually  towards 
Rome,  as  to  the  eternal  centre  of  earthly  affairs,  and  of  hopes  that 
tend  heavenward,  the  substitution  of  the  Papal  for  the  Imperial 
crown,  such  was  long  the  cherished  dream  of  ecclesiasticism,  at  a 
time  when  ecclesiasticism  embraced  nearly  all  the  learning,  a  great 
part  of  the  virtue,  and  most  of  the  moral  influence  that  existed  in 
the  world.  That  there  was  an  admixture  of  selfishness  and  priest- 
craft in  the  effort  to  realize  this  dream,  it  would  be  as  vain  to 
deny  as  it  is  to  assert  that  the  clergy  did  not  truly  regard  the  dif- 
fusion of  the  nicer  equities  of  the  civil  law  over  the  rude  popula- 
tions of  Europe  as  a  probable  means  of  educating  the  people  into 
a  higher  and  belter  civilization.  For  the  rest  M.  Guizot  accurately 
says:  **  You  can  easily  conceive  that  an  ardent  attachment  for 
the  Empire  was  preserved  in  the  bosom  of  the  church.  Accord- 
ingly we  find  that  it  tenaciously  adhered  to  what  remained  of  it, 
to  municipal  government  and  absolute  power.  And  after  she  had 
succeeded  in  converting  the  barbarians  she  endeavored  to  resusci- 
tate the  Empire ;  she  addressed  herself  to  the  barbarian  kings, 
conjured  them  to  make  of  themselves  Roman  Emperors,  to  enter 
into  the  same  relations  with  the  church  as  those  which  the  Roman 
Empire  had  sustained."' 

Truly  the  clergy  had  had  a  hard  time  with  these  barbarians  ;  and 
we  can  not  much  blame  them  if  they  recurred  with  pleasure  to  the 
warmth,  splendor  and  pomp  of  the  Roman  Empire  ;  when  money 
was  poured  out  like  water,  when  an  Imperial  constitutution  con- 
demned and  extirpated  a  heresy;  when  elegance  and  taste  still 
found  a  home  in  the  world. 

*  Hisioire  de  la  Civilisation,  Sixieme  Licon. 

II 
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Under  the  active  patronage  of  the  church  the  expansion  of  the  civil 
law  was  rapid  and  wide.  The  Lombardic  and  Milanese  customary 
laws  in  Italy^  the  Gothic  codes  in  Spain,  yielded  before  it ;  in  the 
South  of  France  it  took  quick  root,  and  eventually  it  made  its 
way  in  the  North  of  France ;  in  Germany  it  met  with  a  prompt 
reception.  But  far  away  from  Borne,  in  the  unfrequented  places 
of  civilization,  the  impulse  died  away  like  an  expiring  wave.  In- 
sular Britain,  and  semi-insular  Denmark,  Norway  and  Sweden  re- 
jected the  profered  gift.  Venice,  too,  strong  in  her  commercial 
customs,  the  germ  of  so  much  of  the  law  that  is  of  purely  modern 
origin,  refused  the  Imperial  codes.  The  civil  law  was  first  brought 
over  to  England  by  Theobald,  a  Norman  Abbot,  elected  Arch- 
bishop of  Canterbury  in  1138,  and  who  caused  a  school  to  be 
opened  in  Oxford  for  instruction  in  its  doctrines.  Not  being  found 
acceptable  to  the  people,  it  made  small  progress.  Ten  years  after- 
wards King  Stephen  issued  a  proclamation  forbidding  its  study  in 
his  dominions.  Still  the  clergy  kept  up  the  struggle ;  but  they 
had  but  little  success.  They  complained  that  the  ignorance  of  the 
people  wa5  too  dense  to  allow  them  to  perceive  the  superior  excel- 
lence of  the  law  which  was  thus  commended  for  their  adoption. 
Nearly  everywhere  else  the  world  seemed  to  have  been  waiting  for 
its  coming ;  but  here  there  was  a  kind  of  persecution  against  all 
who  gave  countenance  to  the  novelty.  It  was  easy  to  demonstrate 
that  the  civil  law  was  a  more  refined  and  elevated  code  than  that 
by  which  the  realm  was  governed  ;  that  it  was  more  in  accordance 
with  reason  than  the  rude  customs  which  had  grown  into  law,  many 
of  which  were  unaccountable,  and  many  of  which  were  oppressive 
and  absurd.  It  was  all  in  vain.  The  civil  law  had  but  few  advo- 
cates out  of  the  priesthood.  The  Barons  declared  that  they 
would  not  change  the  laws  of  England. 

And  the  Barons  were  right.  The  civil  law  was  indeed  beautiful ; 
but  its  beauty  was  that  of  a  corpse.  The  splendid  soul  that  should 
inform  the  law  was  not  in  it.  It  protected  everything  but  that 
which  most  needed  protection.  The  word  **  slavery  "  was  written 
all  over  it.  The  law  had  no  foundation  but  the  Imperial  will ;  and 
that  will  was  emancipated  from  all  earthly  control.  It  carried  the 
mind  back  irresistibly  to  that  day  when  Theophilus  exclaimed  in 
the  court  of  Justinian,  "  what  interest  or  passion  can  reach  the 
calm  and  sublime  elevation  of  the  Monarch  ?  He  is  already  mas- 
ter of  the  lives  and  fortunes  of  his  subjects ;  and  those  who  have 
incurred  his  displeasure  are  already  numbered  with  the  dead.'' 
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True  it  was  that  the  common  law  was  full  of  false  and  unme 
iDg  technicalities,  having  no  proper  place  in  the  science  of 
law ;  but  there  was  one  thing  about  which  the  common  law  nc 
dealt  in  technicalities.  There  was  one  thing  concerning  wh 
the  common  law  spoke  in  language  too  plain  to  be  misunderstc 
No  one  ever  doubted  what  its  import  was  as  to  personal  liber 
only  knaves  could  affect  to  doubt.  There  were  the  rude  Li 
phrases  of  the  Magna  Charta,  which  have  been  pronounced  tc 
worth  all  the  classics,  which  still  ring  out  in  our  American  con 
tntions  like  the  sound  of  the  trampling  of  armed  men,  and  wh 
have  gained  nothing  in  clearness  by  the  lapse  of  ages,  or 
glosses  of  the  commentators.  It  is  true  that  in  a  more  refi 
period  it  might  have  been  possible  to  adopt  only  so  much 
the  civil  law  as  should  not  be  in  conflict  with  the  principle 
personal  liberty  which  made  a  part  of  the  common  law ;  but 
task  was  too  delicate  for  a  people  unused  to  the  intricacies  of  c 
making  ;  and  they  naturally  made  up  their  minds  that  it  was 
love  of  absolute  power  that  led  men  to  favor  the  civil  law,  si 
absolute  powet  was  one  of  the  most  fundamental  elements  of 
composition.  It  may  be  that  this  rejection  of  the  civil  law 
only  the  work  of  blind  unreasoning  prejudice.  If  so,  it  o 
affords  one  more  reason  for  saying  that  men  are  often  better  gui< 
by  their  prejudices  than  by  their  understanding.  The  effect  of 
civil  law  on  the  Continent  in  suboidinating  the  liberty  of  the  t 
2en  to  the  will  of  the  ruler  is  conspicuous.  The  internal  hisi 
of  France  prior  to  the  Revolution  is  simply  a  history  of  the  c 
tinual  decline  of  individual  liberty.  And  in  other  countries 
influence  of  the  civil  law  was  exerted  in  the  same  direction.  1 
was  inevitable,  for  the  civil  law  in  every  line  and  syllable  im 
cated  the  duty  of  unlimited  obedience  to  the  prince. 

Although  the  clergy  were  bafHed,  yet  they  were  not  wholly 
couraged.  Finding  that  they  could  not  overthrow  the  fabric  of 
common  law,  they  set  themselves  at  work  to  sap  its  foundations, 
to  add  to  it  from  the  abounding  quarry  of  the  civil  law.  Hai 
control  of  the  ecclesiastical  courts,  and  of  the  high  court  of  cl 
eery,  they  introduced  into  their  rules  the  principles  of  the  Roi 
law,  pretending  not  in  any  respect  to  supersede  the  common  1 
but  to  give  decrees  in  accordance  with  the  doctrines  which  i 
professed,  where  the  common  law,  by  reason  of  its  universal 
was  deficient ;  being  careful  however  not  to  name  the  civil  lai 
of  any  binding  force.     It  was  thus  that  the  decrees  of  the  chan 


1/8  SANDARS'   JUSTINtAN. 

lor  superseded  the  edicts  of  the  Prator;  and  that  our  laws 
came  to  have  a  duplex  character  unknown  in  any  other  part  of  the 
world.  In  this  respect  the  labors  of  the  clergy  were  undoubtedly 
attended  with  the  best  of  consequences,  although  the  final  result  is 
to  produce  an  awkward  anomaly.  The  common  law  was  too  nar- 
row to  meet  the  requirements  of  a  growing  and  progressive  people. 
Its  principles  were  hard  and  unyielding.  It  was  only  the  better  part 
of  the  civil  law  that  the  courts  of  chancery  could  adopt ;  for  their 
own  existence  was  for  a  long  time  precarious ;  and  it  was  only  by 
adherence  to  what  seemed  fair  and  just  that  they  could  maintain 
and  secure  that  public  favor  which  was  essential  to  their  very  beings 
The  court  of  chancery  was  however  continually  engaged  in  smug- 
gling the  principles  of  the  civil  law  into  the  realm.  For  a  long 
time  these  principles  were  confined  in  their  operation  to  the  courts 
in  which  they  were  first  received ;  but  in  the  course  of  time  the 
common  law  courts  borrowed  the  principles  which  had  been  re- 
ceived  in  chancery,  and  thus  the  whole  common  law  system  became 
strongly  impregnated  with  the  doctrines  of  the  civil  law,  until  it 
has  become  difficult  for  us  to  say  definitely  in  all  cases  whbre  the 
common  law  begins  and  where  it  ends,  so  completely  are  the  two 
systems  blended  into  one.  That  an  assimilation  of  our  laws  to 
civil  law  principles  is  still  going  on,  is  most  apparent.  Of  this  fact 
the  abolition  of  the  old  common  law  system  of  pleading  in  England 
and  in  this  country,  in  favor  of  that  of  the  civil  law,  is  a  striking 
evidence.  When  ancient  forms  in  the  law  disappear,  we  may  be 
sure  that  much  of  the  substance  has  previously  given  way.  There 
is  however  a  serious  difficulty  in  accurately  measuring  the  inten- 
tional approximation  that  is  taking  place,  and  that  has  taken  place 
between  the  common  and  civil  laws.  Whatever  may  be  said  of  the 
civil  law,  it  must  be  generally  admitted  that  it  attempted  to  base  its 
distinctions  on  outward  facts,  and  not  on  strained  theories  ;  also 
that  its  peculiar  excellence  consisted  in  its  adaptation  to  the  wants 
of  the  people  for  whom  it  was  provided.  Now  it  frequently  hap- 
pens that  in  throwing  off  some  obsolete  or  unmeaning  technicality 
of  the  common  law,  our  laws  become  from  that  mere  fact  more  like 
the  civil  law,  and  yet  not  through  any  specific  influence  of  the  civil 
law.  We  have  simply  torn  down  an  irregular  tower  of  an  antique 
building,  which  causes  the  building  to  look  more  like  another 
building  that  has  not  that  particular  irregularity,  though  without 
having  any  design  to  produce  that  resemblance.  For  instance,  the 
abolition  of  the  scholastic  and  syllogistic  system  of  pleading  of  the- 
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common  law  causes  our  present  system  to  be  the  same  as  that  of  the 
civil  law;  but  this  is  possibly  because  the  common  law  pleadings 
were  highly  artificial,  ani  upon  their  abolition  the  pleadings  of  the 
civil  law  came  into  place  because  they  are  the  simplest  and  most 
natural  form  of  conducting  a  written  controversy  ;  and  are  nearly 
such  as  will  always  be  used  where  no  artificial  system  is  prescribed. 

The  great  conflict  between  the  common  law  and  the  civil  law  has 
brought  about  the  most  beneficial  results.  Time  has  done  what  the 
wit  of  man  could  never  have  achieved.  We  have  at  last  adopted  a 
large  part  of  the  civil  law ;  and  that  part  is  the  best  part.  It  is 
from  the  specimens  of  our  adoption  that  men  often  infer  the  per- 
fection of  the  civil  law  in  a  very  mistaken  way.  The  parts  of  the 
civil  law  that  we  have  not  adopted  are  doubtless  worse,  if  possible, 
than  the  part  of  the  common  law  that  has  been,  in  the  course  of  a 
few  hundred  years,  rejected,  and  which  most  people  now  look  on 
with  just  horror.  Thus  it  is  that  what  is  best  in  each  system  has 
survived  the  conflict,  and  what  was  worst  in  each  has  gone  down. 
By  the  infusion  of  civil  law  doctrines  the  common  law  has  become 
more  reasonable,  possessed  of  a  milder  equity,  and  has  been  endowed 
with  a  more  delicate  sensibility.  But  the  distinctive  principle  of 
protection  of  i>ersonal  liberty  has  in  nowise  been  lost  or  diminished. 
On  the  contrary,  the  doctrines  proclaimed  by  the  Magna  Charta, 
and  the  right  of  trial  by  jury,  have  been  wafted,  as  if  on  the  wings 
of  the  morning,  to  many  lands  where  the  civil  law  reigned  in  igno- 
rance that  such  things  could  be ;  and  they  are  yet  destined  no 
doubt  to  make  the  complete  circuit  of  the  earth,  and  to  survive  as 
long  as  the  condition  of  man  in  the  world  shall  remain  free  from 
any  fundamental  alteration. 

Prof.  Hammond  notices  the  controversy  of  Mr.  Austin  with 
Blackstone,  and  it  is  evidence  of  his  fairness  that  he  inclines  to 
take  sides  with  the  latter.  The  strictures  of  Austin  upon  Blackstone 
have  lost  much  of  their  force  by  reason  of  the  asperity  of  their  ut- 
terance. The  animosity  against  the  great  commentator  which  had 
slept  since  the  days  of  Junius,  seemed  to  have  awakened  again  into 
life.  The  savageness  of  these  assaults  is  truly  deplorable.  But 
herein,  perhaps,  Mr.  Austin  approved  himself  a  true  civilian  ;  for 
the  contentions  of  civilians  have  been  too  often  marked  with  bit- 
terness: but  on  the  whole,  the  fault  of  Mr.  Austin  in  this  respect 
may  charitably  be  ascribed  to  the  natural  but  momentary  peevish- 
ness of  the  overworked  scholar.  That  the  disciple  of  Bentham, 
the  born  reformer,  should  not  have  been  one  of  the  greatest  of  the 
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admirers  of  the  placid  commentator,  who  saw  in  the  laws  of  Eng- 
land  scarcely  blot  or  blemish,  is  what  would  have  been  expected  ;. 
but  we  should  hardly  have  conceived  that  the  antipathy  of  his  cen- 
sure  could  have  blinded  him  to  the  real  and  undoubted  merits  of 
Blackstone,  which  to  a  large  extent  were  not  involved  in  the* 
grounds  of  his  censure.  He  could  not  pass  over  the  error  of 
Blackstone  in  translating  ^^ jus  rerum'^  into  "rights  of  things,"' 
instead  of  "law  of  things/'  Yet  in  this  Blackstone  only  copied 
from  Hale,  in  regard  to  whose  faults  Austin  was  always  lenient.  He 
dwelt  on  this  and  other  like  trifling  errors  in  Blackstone  with  an 
apparent  satisfaction.  But  Blackstone  and  Austin  are  not  con- 
tradictories, and  there  is  no  more  reason  that  we  should  be  part- 
isans of  the  one  or  the  other,  than  that  we  should  be  Tribonians 
or  anti-Tribonians.  If  Blackstone  prided  himself  on  his  classifica- 
tion, he  has  nowhere  indicated  that  feeling.  Doubtless  he  did 
not  consider  his  classification  as  being  ultimate  or  perfect.  No  ad- 
mitted perfection  has  yet  been  reached  in  that  direction  ;  but  we 
think  that  the  labors  of  John  Austin  have  tended  that  way.  It 
is  more  easy  to  underrate  those  labors  than  it  is  correctly  to 
weigh  their  merits.  The  subject  of  which  Austin  largely  treated 
was  a  perilous  one.  Almost  anyone  may  assume  to  change  the 
substance  of  the  law,  as  we  see  daily ;  but  the  classification  of 
the  law  is  a  different  thing.  The  law  will  be  the  same  however 
it  may  be  arranged.  A  new  classification  might  conduce  to  clear- 
ness of  conception ;  it  might  greatly  lessen  the  labors  of  future 
students ;  but  we  of  the  present  generation  have  learned  from  the 
old  books,  which  we  are  not  willing,  and  can  hardly  affor  o 
discard.  As  to  how  far  we  are  willing  to  sacrifice  ourselves  for 
the  benefit  of  posterity,  might  be  a  nice  question.  We  are  no 
doubt  willing  to  write  books,  if  we  could,  and  to  erect  monu- 
ments which  would  affect  them  with  surprise  and  admiration ;  we 
are  not  wholly  unwilling  to  issue  bonds  for  them  to  pay  ;  but  when 
it  comes  to  adopting  a  phonetic  alphabet,  or  a  decimal  system 
of  weights  and  measures,  or  a  new  classification  of  science,  for 
their  benefit  and  to  our  own  inconvenience,  we  are  constitution- 
ally reluctant;  however  freely  we  may  admit  that  such  changes 
would  be  for  the  better.  It  seems  to  us  that  no  calm  and  dis- 
passionate student  would  deny  that  the  distinctions  of  Austin  as 
to  the  law  of  status  and  the  law  of  things,  and  the  rights  that 
avail  as  against  an  individual,  or  a  determinate  number  of  such, 
and  rights  availing  against  the   world  at  large,  are  founded  oa 
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uod  and  accurate  conceptions  of  the  law  as  a  science, 
also  be  granted  that  he  has  better  succeeded  in  drawing  tV 
r  distinction  between  law  and  morals,  and  in  defining  ti 
X  of  jurisprudence  with  precision,  than  any  writer  who  pn 
1  him.  After  all,  what  he  left  behind  him  was  made  up  i 
lents,  roughly  and  provisionally  put  together  j  mere  pri 
ary  essays  of  the  larger  work  which  he  contemplated.  Pul 
;g1ect  chilled  his  enthusiasm  and  checked  his  purpose, 
bable  that  under  more  favorable  auspices  the  result  would  ni 
been  very  different.  Ever  curious  and  questioning,  he  wi 
ery  Hamlet  of  the  law  ;  and  he  would  probably  have  require 
unconceding  destiny  at  least  fi/e  hundred  years  for  workir 
is  system  into  a  form  that  would  have  met  with  his  own  a] 
il.  As  it  is,  his  influence  has  been  great,  and  is  likely  to  I 
er  hereafter.  To  profound  thought  he  added  profound  scho 
3,  and  a  capacity  for  the  most  soul-subduing  labor  ;  while  U 

intellectual  honesty  he  excelled  Aristidcs  the  Just. 
)f.  Hammond,  in  vindication  of  Blarksione,  asserts  that  1 
.  fair  civilian  after  the  fashion  of  the  eighteenth  century,  h 
t  it  was  from  the  civilians  that  he  learned  to  treat  the  law  in 
sophical  spirit,  and  to  clothe  it  with  the  elegance  of  polii 
ture.  There  can  be  no  question  but  that  his  studies  in  tl 
law  were  of  the  greatest  profit  to  himself,  and  that  they  hai 

of  extensive  advantage  to  his  readers.  That  he  was  a  pr< 
I  civilian  has  never  been  claimed.  It  seems  to  follow  hem 
ome  knowledge  of  the  civil  law  will  be  found  to  be  profiiab 
irofession  that  has  to  do  with  the  English  law.     That  the  mo 

should  ever  be  thoroughly  acquainted  with  the  great  body  i 
ivil  law  is  manifestly  not  possible ;  but  it  is  not  a  very  difUcu 

to  become  acquainted  with  its  general  principles;  and  pe 
the  rest  is  to  the  generality  not  of  much  consequence.  An 
3rk  could  be  better  suited  to  our  wants  in  this  respect  tha 
resent.     Written  as  an  elementary  book  of  the  Roman  law,  n 

of  the  kind  has  ever  been  more  happily  executed.  Ever; 
;  it  exhibits  the  scholarly  genius  of  Tribonian,  the  master  > 
in  and  Greek  literature,  versed  in  all  the  ancient  books  th( 
been  preserved  to  us,  and  in  all  the  books  tliat  we  can  nevt 
,  and  which  disappeared  in  tlie  baths  of  Omar;  a  man  wh 
limself  the  author  of  many  books  both  in  prose  and  vers 
tho  for  the  wide  reach  of  his  knowledge,  as  well  as  for  le 
orious  qualities,  has  often  been  compared  with  Lord  Bacoi 
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Everything  which  art  could  do  was  done  to  make  this  book  enter- 
taining as  well  as  instructive ;  nor  has  its  interest  been  lost,  though 
it  may  be  less  attractive  to  us  than  to  the  Roman  youth  for  whom 
it  was  intended.     As  a  book  Mr.  Sandars'  edition  is  perhaps  as 
near  perfect  as  such  a  work  can  be  made.    Its  brilliant  success  in 
England  is  proof  its  merit.     There  was  no  demand  for  a  new  edi- 
tion of  Justinian,  and  the  present  edition  has  made  the  extensive 
demand  which  it  has  supplied.     The  notes  are  clear  and  instruc- 
tive, without  the  slightest  taint  of  pedantry,  ending  always  just 
when  the  fit  word  has  been  spoken.     In  reading  the  book  one  can 
but  recall  the  remark  that  there  is  no  antiquity  except  that  of  the 
Middle  Ages.     When  we  trace  the  course  of  the  law  backward 
through   the  disjointed  and  illogical  customs  of  the  feudal  days, 
until  we  get  to  the  codes  of  Justinian,  we  experience  such  senti- 
ments as  might  have  consoled  the  traveller  during  the  Augustan 
age,  who,  having  traversed    barbarous   Britain  and  Gaul,  should 
from  some  summit  of  the  Alps  catch  a  view  of  fair  Italy,  with  its 
cities,  its  temples,  its  porticos  and  well  tilled  fields.     The  law  has 
lost  its  rugged  asperity,  and  everywhere  we  perceive  something  of 
the  order  and  precision  of  a  Roman  camp.     It  seems  to  come  back 
to  us  as  something  remembered.     Many  of  the  sections  of  the  In- 
stitutes read  like  the  head-notes  of  recent  cases,  and  we  feel  at 
home  with  familiar  principles.     We  are  indeed  on  familiar  ground, 
for  we  have  been  admitted  into  the  great  and  immemorial  domain 
of  the  law,  from  whence  all  nations  have  drawn  counsel  and  in- 
struction.    There  is  no  sense  of  weariness.     Only  a  few  evenings 
rightly  spent  suffice  to  make  us  acquainted  with  the  outline  ot  the 
Roman  law  as  it  is  contained  in  the  Institutes ;  and  certainly  time 
thus  passed  could  never  be  regretted. 

As  for  Prof.  Hammond's  Introduction,  we  can  only  say  that  we 
wish  that  there  had  been  more  of  it.  Naturally  he  felt  a  little 
cramped  for  space ;  and  he  started  several  enquiries  which  we  would 
fain  have  seen  him  pursue.  Let  us  hope  that  we  shall  sometime 
hear  from  him  again,  and  more  at  large.  As  for  the  mechanical 
execution  of  the  book,  it  is  sufficient  to  say  that  it  compares  favor- 
ably with  the  London  edition. 

U.  M.  R. 
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LAW   OF   TORTS.  1 

.DING  Casis  in  the  Law  OF  TORTS,  determined  by  the  Coi 
F  America  and  England,  with  notes  by  Melville  M.  Bicel( 
oston  :  Little,  Brown,  &  Company.  1875. 
he  legal  proTession  is  under  lasting  obligations  to  John  V 
I  Smith  for  his  selection  of  leading  cases  on  various  branches 
law,  not  so  much  for  the  work  itself,  admirably  done  as  it  n 
3r  the  original  conception  which  has  been  so  fruitful  of  gc 
Its.  He  was  a  pioneer,  who  not  only  blazed  his  way  throi 
growing  forests  of  the  law,  but  disclosed  a  plan  by  wh 
ally  tangled  regions  to  those  traversed  by  himself  might 
ned  up.  I:  was  a  brilliant  thought,  an  inspiration  of  a  ha[ 
nent,  to  select  the  giant  monarchs  of  the  wood  as  central  poi 
n  which  to  develop  method  out  of  the  maze.  Looked  at  fr 
lOut  all  was  beginning  to  seem  chaos  and  confusion  ;  seen  fr 
«  chosen  stand-points,  and  making  allowance  for  dead  wc 
undergrowth,  all  became  order. 

troppirfg  metaphor,  it  may  with  truth  be  said  ihat  Smith's  Le 
Cases  marks  an  era  in  the  progress  of  the  common  law.  1 
d  multiplication  of  legal  decisions  had  begun  to  render  the  1 
cial  routine  no  longer  possible.  Precedent  could  not  be  : 
ed  as  such  where  the  rulings  had  become  conflicting,  or,  carr 
from  different  centers,  had  commenced  to  interlock  and 
le  the  appearance,  if  not  the  reality  of  conflict.  It  was  ab 
ly  necessary  to  fall  upon  some  plan  of  grouping  and  accurat 
Timinating  the  cases,  to  enable  the  busy  lawyer  to  advise,  e 
hard  worked  judge  to  determine.  The  plan  hit  upon  was  i 
lirably  adapted  to  the  conservative  common  law  lawyer ;  I 
le  the  juxtaposition  and  critical  analysis  of  the  cases  tended 
ninate  the  principles  which  underlay  them,  it  left  the  ca 
mselves  in  full  force  as  precedents.  It  was  a  step  of  progress 
1  higher  plain  of  the  taw,  where  it  will  be  less  important 
)w  how  a  question  has  been  decided,  than  why  it  has  been 
ided. 

Cr.  Bigelow's  Leading  Cases  on  the  Law  of  Torts  is  the  lal 
k  in  this  line,  and  worthy  of  an  association  with  the  best 
n.  It  combines  clearness  of  style  with  compact  brevity  of 
ision,  and  discriminating  analysis.  It  has,  in  addition,  a  n 
ure  in  the  annotation  of  leading  cases,  which  will  commend 
tudents  of  the  profession  of  all  ages.  He  commences  each 
notes  upon  a  leading  case  with  a  brief  historical  sketch  of 
;in  and  progress  of  the  branch  of  the  law  under  consideratii 
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subsequent  to  the  Norman  Conquest,  and  up  to  the  modern    stage- 
of  development.     These  are  admirable  summaries,  short  enough  to- 
be  read  even  by  the  practitioner  who  is  examining  the  book  under 
the  exigency  of  business,  and  yet  so  full  of  matter  as  to  enrich  the 
stores  of  the  enquiring  student,  and  whet  his  appetite  for  deep)er 
research.     The  multiplicity   of  modern  books,  with  their  white 
paper  and  clean  cut  type,  of  which  the  work  under  consideration  is- 
itself  a  beautiful  specimen,  has  a  tendency  to  shelve  the  old   mas- 
ters, and  relegate  them  to  the  dust  and  the  worm.     And  yet  noth- 
ing is  more  certain  than  that,  in  the  common  law  system  above  all 
other  systems,  to  understand  the  reason  of  the  law  we  must  know 
its  history.     Even  the  civilians,  whose  legal  principles  are,  far 
oftener  than  with  us,  traceable  to  natural  reason  or  universal  ethics,. 
dwell  upon  the  importance  of  the  study  of  the  history  of  the   law. 
And  what  a  flood  of  light  has  Maine's  archaic  researches   thrown 
upon  even  such  subjects  as  the  domestic  relations,  the  descent  of 
property,  and  the  law  of  corporations !      Melius  est  petere  /antes 
quam  seciari  rivulos^  is  one  of  those  favorite  saws  of  Lord   Coke 
that  he  is  never  tired  of  repeating.     The  deeper  and  more  earnest 
the  student,  the  higher  will  be  his  appreciation  of  this  wise  saying 
of  the  great  master.     To  all  such,  the  merit  of  the  addition  to  the- 
usual  routine  of  annotation  which  we  are  now  considering  will  be 
obvious. 

Another  excellent  feature  of  these  notes,  admirably  managed,  is 
the  occasional  use,  by  way  of  illustration,  of  the  texts  of  the  civil 
law.  We  are  not  treated  to  long  extracts  of  Latin  from  the  Pan- 
dects or  the  learned  glossators  ;  but  there  is  a  printed  leference  to 
some  provision  of  the  Roman  law  directly  pertinent  to  the  matter 
under  consideration,  and  bringing  out  sharply  the  contrast  or  anal- 
ogy, as  the  case  may  be.  Such  references,  while  they  do  not  dis- 
tract the  attention  from  the  common  law  current,  are  highly  sug- 
gestive, and  tempt  the  student  to  that  most  important  branch  of 
legal  education,  comparative  law.  The  existence  of  the  same  com- 
mand in  two  different  codes  wonderfully  aids  in  ascertaining  the 
reason  which  underlies  it ;  and  the  fact  that  two  codes  differ  upon 
a  precept,  arouses  the  attention,  and  stimulates  the  intellect  to 
learn  the  cause. 

Notes  to  leading  cases  must,  above  all  things,  be  practical ;  that 
is  to  say,  they  must  be  directed  to  show  the  application  of  the 
principles  of  the  leading  case  to  subsequent  cases.  The  historical 
matter  should  be  brief  and  separate ;    the  illustrations  from  other 
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ems  short  and  pointed;  the  subsequent  divisions  should  be 
jped  under  separate  headings  and  diverging  lines.  All  of  these 
lisites  arc  here  found  ;  the  writer  never  loses  sight  of  the  main 
!ct.  The  matters  that  constitute  the  gist  of  the  leading  case, 
the  principles  enunciated  by  it,  are  selected  for  illustration  ; 
attention  of  the  reader  guided  by  head  lines  according  to  the 
ent  usage,  and  the  authorities  cited  in  the  best  order  for  their 
'ough  understanding.  The  author  makes  suggestions  as  to  the 
jht  of  authority,  or  the  better  reason,  where  there  is  a  conflict,, 
he  is  careful  to  give  all  the  cases,  so  that  the  reader,  if  he  dif- 
,  may  draw  his  own  conclusion.  Under  these  circumstances, 
expression  of  opinion  of  a  careful  annotalor  is  desirable.  For, 
ou  are  inclined  to  differ  with  him,  the  fact  that  he  comes  to  the 
elusion  he  does,  will  make  you  pause  and  examine  the  ground 
e  carefully  than  you  otherwise  might.  And  to  those  who  do- 
think  for  themselves  a  guide  is  indispensable. 
'he  plan  of  the  work  may  be  illustrated  by  reference  to  the 
le  of  treatment  of  the  first  topic  of  discussion, — Deceit.  The 
ling  case  is,  of  course,  Pasley  v.  Freeman,  3  Term  Rep,  51. 
:  principle  settled  is,  that  a  false  affirmative,  made  by  the  de- 
lant  with  intent  to  defraud  the  plaintiff,  whereby  the  plaintiff 
lives  damage,  is  actionable,  whether  the  defendant  is  benefited 
:he  deceit,  or  colludes  with  the  person  who  is  benefited,  or  not. 
:  note  in  this  case  opens  with  a  historical  sketch,  from  which  it 
ears  that  the  original  form  of  the  action  is  for  a  deceit  upon 
court.  Thus  the  writ  of  deceit  in  the  olden  time,  lay  for  the 
>very  of  lands  adjudged  to  another  in  a  real  action  through  the 
d  of  the  demandant,  or  of  his  sheriffs  or  officers  ;  such,  for  in- 
ice,  as  the  false  return  of  the  summoners,  that  the  tenant  (now 
ntiff)  had  been  summoned.  The  typical  w.*it  of  deceit  was, 
■efore,  one  in  which  the  wrong  was  alleged  to  be  in  deceit  of 
court,  and  the  redress  for  which  has  since  become  the  province 
:hc  court  of  chancery.  After  the  Statute  of  Westminster  2,  ch. 
which  authorized  the  clerks  in  charicery  to  form  writs,  in  coi 
Hi  cam  to  those  already  in  existence,  for  new  cases,  there  w 
;ems,  a  period  of  a  century  and  3  half  when  the  writ  of  dece 
used  as  a  model  for  the  new  writs.  Subsequently,  trespass  0 
case  took  the  lead,  and  overshadowed  its  elder  brother, 
t  will  be  noticed  that  the  leading  case  involves  the  knowledj 
the  falsity  of  the  representation,  the  intention  of  the  pan 
ting  it,  and  the  fact  that  it  was  acted  upon  to  the  plaintiff's  i 
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jury.  These  several  points  are  taken  up  striatim^  and  illustrated 
by  the  cases.  A  separate  heading  is  given  to  representations  con- 
cerning solvency.  Next  follows  a  leading  case  on  slander  of  title, 
with  a  discriminating  note  of  decisions.  Then  follow  two  leading 
cases  on  the  subject  of  imitating  trade-mau'ks,  with  a  note  devoted 
to  the  authorities  upon  this  important  branch  of  modern  mercan* 
tile  law. 

It  will  be  remembered  by  many  of  our  readers  that  quite  a  dis- 
•  cussion  arose  out  of  a  decision  of  Judge  Dillon  in  Sullivan  v.  Union 
Pacific  R.  Co.,  reported  in  x  Cent.  L.  J.  595.  That  was  a  case 
where  the  father  sued  the  railroad  company  for  the  loss  of  services 
of  his  son,  who,  while  in  the  employ  of  the  company,  was  injured 
by  the  alleged  negligence  of  the  company,  so  that  he  died  within 
six  hours  thereafter. »  The  learned  judge  came  to  the  conclusion 
that  the  action  was  maintainable,  notwithstanding  the  ruling  in 
Baker  v.  Bolton,  i  Campb.  493,  for  the  loss  of  the  services  of  the 
son,  not  merely  to  the  period  of  his  death,  but  until  he  would  have 
arrived  of  age,  if  he  had  lived.  The  publication  of  this  decision 
was  followed,  in  that  journal,  by  a  suggestive  article  on  p.  614,  and 
a  learned  comment  by  Professor  Hammond,  on  p.  622.  A  con- 
sideration of  the  question  fell  within  our  author's  note  under  the 
head  of  Assault  and  Battery,  subheading  Master  and  Servant,  and 
is  noted  somewhat  briefly,  it  must  be  admitted.  He  quotes  Mr. 
Reeve's  suggestion  that  the  figurative  expression  of  the  merger  of 
the  civil  injury  in  the  felony,  is  incorrect.  That  the  real  ground 
why  the  master  has  no  remedy  for  the  felonious  homicide  of  his 
servant,  is  that  both  the  life  and  the  estate  of  the  felon  are  for- 
feited, and  a  civil  action  would  therefore  be  fruitless.  In  this  view 
the  civil  injury  will  not  be  merged  by  the  felony  where,  as  in  this 
•country,  there  is  no  forfeiture  of  estates  for  felony.  Dom.  Rel.  537. 
Several  of  the  states,  and  Tennessee  among  the  number,  have  ac- 
cordingly held  that  the  civil  remedy  of  the  person  injured,  is  not 
merged  in  the  felony.  Ballew  v.  AlexaQder,^6  Hum.  433.  Another 
reason  which  operated  in  England  for  the  adoption  of  the  rules,  if 
rule  it  was,  will  be  found  in  the  fact  that  no  public  officer  existed 
there  whose  duty  it  was  to  assist  the  grand  jury,  and  attend  to  the 
prosecution  of  crimes,  and  public  policy  required  that  the  civil  re* 
dress  should  depend  upon  the  previous  prosecution  of  the  offender. 
The  rule  was,  as  our  author  tells  us,  (p.  233)  that  if  the  servant  die, 
the  master  must  proceed  first  by  indictment ;  but,  after  trial, 
nrhether  the  offender  be  convicted  or  not,  the  master  might  bring 
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s  action  for  damages,  as  the  private  right  was  only  suspends) 
itil  public  justice  is  vindicated.  In  this  country,  where  the  stati 
ually  sees  to  the  prosecution  of  such  felonies,  there  is  no  reasoi 
\y  the  master's  right  of  action  for  civil  redress  should  be  sus 
nded  at  all.  And  where  the  right  of  action  is  against  a  corpo 
lion,  not  subject  to  the  criminal  charge  because  incapable  o 
mmitting  it,  no  reason  can  be  seen  why  the  right  of  action  shoul< 
tt  exist  at  once. 

The  old  maxim  of  the  common  law,  aetie  personalis  moritur  cuti 
rsona,  had  something  to  do  in  shaping  the  decisions.  This  for 
idable  maxim  operated  in  two  ways.  In  the  first  place,  if  thi 
jured  party  died,  alt  right  of  action  against  the  wrong  doer  diet 
th  him.  Broom's  Leg.  Hax.  708.  In  the  second  place,  if  thi 
rong  doer  died,  no  remedy  survived  against  his  personal  repre 
ntative.  The  latter  branch  of  the  rule  was  held  by  Lord  Lynd 
irst,  in  the  curious  case  of  Viscount  Canterbury  v.  Attornej 
eneral,  i  Phil.  306,  322,  to  apply  to  a  petition  of  right,  in  whicl 
e  petitioner  sought  compensation  from  the  Queen  of  England  fo 
images  alleged  to  have  been  sustained,  in  the  preceding  reign,  b; 
e  property  of  the  petitioner  through  the  negligence  of  the  aer 
ints  of  the  King. 

While  we  arc  writing  we  notice  another  decision,  and  a  curiou: 
le,  on  this  common  law  mix:m,  given  in  Prof.  Stewart's  valuabl 
tstract  of  recent  English  cases  in  i  South.  Law  Rev..,  N.  S.,  7()C 
ider  the  style  of  Bradshaw  v.  Lancashire  &  Y.  R.  Co.,  44  L.  J 
.  I4S.  The  action  was  by  the  executrix  of  a  person  who  me 
ith  an  accident  while  traveling  on  the  defendant's  road,  whicl 
isabled  him  from  attending  to  his  business  of  a  bootmaker,  an( 
minished  his  profit,  and  caused  the  incurring  of  medical  expense 
I  endeavoring  to  cure  his  injuries.  He  died  of  a  disease  un 
)nnected  with  the  accident.  The  executors  sued  to  recover  com 
:nsation  for  the  sums  expended  in  medical  attendance,  and  fo 
le  loss  of  profit  arising  from  the  inability  of  the  deceased,  b; 
lason  of  the  injuries  receired,  to  attend  to  his  business.  Th< 
sclaration  was  framed  upon  a  contract  between  the  deceased  ant 
sfendant,  and  alleged  that,  by  breach  of  it,  his  personal  estat 
as  lessened  in  value.  "  It  has  been  urged,"  says  the  learne< 
dge,  ''  that  the  maxim,  actio  personalis  moritur  eum  persona,  ap 
lies,  and  that  the  remedy  dies  with  the  person  ;  but  when  bodil; 
arm  is  sustained,  owing  to  a  breach  of  a  contract,  two  causes  o 
:tion  may  accrue  to  the  person  injured  ;  he  may  obtain  compen 
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-sation  for  his  bodil)r  sufferings,  and  also  fpr^uch  injury  as  liis  per- 
sonal estate  may  sustain.  The  two  causes  of  action  are  distinct 
from  each  other,  and  the  executrix  sues  for  the  diminuiioft  ^  his 
personal  estate,  I  think  that  the  remedy  for  this  injury  survives  to 
her,  and  that  the  maxim  which  has  been  cited  does  not  a.pply*" 
The  old  common  law  stands  a  poor  chance,  it  seems,  either  in  ^he 
old  country  or  the  new — in  the  center  of  population,  or  the  'wrilds 
of  Nebraska. 

•Not  unconnected  with  this  subject  is  a  quotation  from  BrsLOton, 
.given  by  our  author  on  p.  585  :-    Actio  vero  legis  AquiUce  de  ^^?'99tin- 
ihus  per  feloniam  oc cists  vel  vulneratis  dabitur  propinquiori^wds^  J^a- 
rentibuSf  vel  extraneis  homagio  vel  servitio  obligatis^  ita  quoc^  ^^^^^m 
intersit  agere.     Our  author  suggests,  with  reason,  that  Brae  ton,  as 
is  his  habit,  simply  took  the  familiar  Roman  name  to  desig^n^Lt^e  a 
broader  existing  right  of  action.     The  Aquilian  law  gavear^nacdy 
against  any  one  who  wrongfully  slew  another's  slave  or  beast.         -^.c- 
•  cording  to  Gaius,  §  213,  them^er  had  his  choice  to  pursii^     ^^* 
murderer  of  his  slave  criminally,  or  to  sue  for  damages  civilly  >   "^' 
by  the  Institutes  of  Justinian,  L.  IV.  T.  3,  §  11,  the  master  ^^^  ^^' 
titled,  in  such  case,  to  his  private  action  for  indemnity,  /»'*'*  *^ 
prosecute  the  murderer  criminally.     The  maxim  of  the  oo'^^^^^^^ 
law  did  not  prevail  in  the  Roman  law,  nor,  in  its  subsequent  v'lgor, 
in  the  common  law  of  Bracton's  time,  nor  originally  amon^       ^ 
•Germanic  races.    For,  as  pointed  out  by  our  author,  (p.  586,     *^°  ^^ 


the  right  of  the  kinsman  of  a  man  slain  to  recover  cor<*f^*^° 

«5  the 
tion  for  the  killing  of  a  person,  was  essentially  the  same    ^'^^f^ 

weregeld  or  blood-money  of  the  Anglo  Saxons  and  Franks.  " 

•em  civilization,  by  stJ»tute  and  decision,  is  coming  baclc     ^^^ 

remedies  of  the  (so-called)  ages  of  barbarism,  and  blood -^^"^       ^ 

•once  more  becomes  a  legal -right. 

Compensation  in    money  for  bodily  injury  was  given    ^^^ 

Twelve  Tables,  with  a  lingering  exception  in  certain  cases  i  T^ 

-of  the  more  archaic  remedy  of  the  lex  talionis,    Gaius  §§22  ^  ^  ' 

Just.  Inst.  L.  IV.  T.  4,  §  7.     The  retention  of  the  latter  ^^^^'  ^? 

'doubt,  a  survival,  and   merely  nominal.     The  compensac  » ^^  -  , 

money  was  definite  and  graduated  according  to  the  gravity      ^^ 

offense,  which  was  ascertained  not  by  the  crime,  but  by  tl^^^  *^, 

tion  of  the  person  on  whom  it  was  committed.     Montesqui^^^^^ 

us  that  at  one  time  in  France,  the  fine  for  killing  a  Rohb-^^    , 

less  than  that  imposed  for  the  death  of  the  lowest  serf.      -^^^^., 

-edict  of  the  Praetors,  the  fixed  compensation  of  the  Twelve    ''^-^' 
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IS  changed  into  nominally  allowing  the  injured  party  to  fix  his 
m  compensation,  subject  to  the  supervision  of  the  Prieior  ;  in 
ality,  ihe  damages  were  determined  by  that  eminent  functionary, 
cording  to  his  judicial  discretion.  The  letter  of  the  old  law 
IS  retained,  it  will  be  noticed,  at  each  step,  but  the  substance 
as  changed.  The  popular  prejudice  was  consulted  in  words, 
t)ile  the  progress  of  enlightend  justice  was  secured.  Perhaps  we 
ight  find  analogous  illustrations  of  such  legislation  without  going 
ick  two  thousand  years. 

The  word  "analogous"  just  used,  reminds  us  of  an  analogy  of 
e  recent  English  decisions,  commented  on  by  our  author  in  his 
>tes,  which  would  have  made  a  Roman  jurisconsult  stare,  at  any 
;riod  of  the  history  of  that  government  of  laws.  In  May  v.  Bur- 
nt, 9  Q-  B.  loi,  given  at  p.  478,  e/  seg.,  we  have  a  leading  case 
I  the  effect,  that  a  person  who  keeps  an  animal  accustomed  to  at- 
cV  man,  with  knowledge  of  its  habits,  is  prima  facie  liable  to  an 
:tion  on  the  case  by  any  person  injured  by  the  animal.  The 
Oman  law,  as  shown  by  Dr.  Wharton  In  his  recent  original  and 
ninently  able  work  on  Negligence,  takes  a  distinction  between 
limals  which  do  injury  contra  naturam,  and  those  which  do  it 
■cundutn  naturam ;  in  other  words,  between  domesticate^  and  wild 
limals.  If  the  injury  be  done  by  an  animal  of  the  former  class, 
le  presumption  is  that  it  was  provoked  by  the  party  injured,  and 
le  burden  is  on  him  to  disprove  the  presumption.  Thisdistinc- 
on  is,  it  seems,  not  recognized  directly  by  our  law,  but  is,  per- 
aps,  in  effect,  by  throwing  upon  the  person  injured  by  a  domesti- 
ated  animal  the  burden  of  showing  knpwiedge  by  the  owner  of 
s  habit  to  do  mischief,  and,  in  the  case  of  wild  animals,  by 
resuming  knowledge  on  the  part  of  its  kecfer  of  the  evil  pro- 
ensities  of  such  animals.  The  result  is,  that  where  a  person 
rings  a  wild  animal  on  his  premises  he  does  so  at  his  peril,  and  is 
ritna  facie  liable  for  the  injury  he  may  do  to  others. 

The  principle  thus  established  in  this  class  of  cases  is  extended, 
lys  one  author,  in  England,  to  even  cases  where  a  person,  for 
is  own  purposes,  brings  upon  his  land  and  keeps  there  anything 
ikely  to  do  mischief  if  it  escapes.  Thus,  in  Ryland  v.  Fletcher, 
J.  R.  5  H.  L.  330,  the  defendants  had  constructed  a  reservoir 
n  land  separated  from  the  plaintiff's  colliery  by  intervening 
md.  Mines  under  the  site  of  this  reservoir,  and  under  part  of 
he  intervening  land,  had  been  formerly  worked ;  and  the  plaintiff 
lad,  by  workings  lawfully  made  his  own  colliery  and  in  the  in- 
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tervening  land,  opened  an  underground  communication  between« 
his  own  colliery  and  the  old  workings  under  the  reservoir.     It  was- 
not  known  to  the  defendants,  or  to  any  person  employed  by  tiienii 
in  the  construction  of  the  reservoir,  that  such  communication  ex- 
isted,  or  that  there  were  any  old  workings  under  the  site  of  the 
reservoir ;  and  the  defendants  were  not  personally  guilty  of  any 
negligence.    The  reservoir  was,  in  fact,  constructed  over  five  old 
shafts,  leading  down  to  the  workings ;  and  when  it  was  filled,  the 
water  burst  down  these  shafts,  and  flowed,  by  the  underground- 
communication,  into  the  plaintiff's  mines.     It  was  held,  in  the 
Exchequer  chamber,  that  the  defendants  were  liable  for  the  dam- 
age so  caused ;  and  this  judgment  was  affirmed  in  the  House  of 
Lords.     In  delivering  the  judgment  in  the  Exchequer  chamber, 
Mr.  Justice  Blackburn  said:     **The  person  whose  grass  or  corn  is- 
eaten  down  by  the  escaping  cattle  of  his  neighbor,  or  whose  mine 
is  flooded  by  the  water  from  his  neighbor's  reservoir,  or  whose 
cellar  is  invaded  by  the  filth  from  his  neighbor's  privy,  or  whose 
habitation  is  made  unhealthy  by  the  fumes  and  noisome  vapors  of 
his  neighbor's  alkali  works   is  damnified  without  any  fault  of  his 
own ;  and  it  seems  but  reasonable  and  just  that  the  neighbor,  wha 
has  brought  something  on  his  own  property  which  was  not  natu- 
rally there,  harmless  to  others  so  long  as  it  is  confined  to  his  own 
property,  but  which  he  knows  to  be  mischievous  if  it  gets  on  his- 
neighbor's,  should  be  obliged  to  make  good  the  damage  which  en- 
sues if  he  does  not  succeed  in  confining  it  to  his  own  property. 
*     *     *     And,  upon  authority,  this,  we  think,  is  established  to  be 
the  law,  whether  the  things  so  brought  be  beasts,  or  water,  or  filth,, 
or  stenches."     The  authorities  are  then  reviewed  in  support  of  the 
position  from  the  Year  Books  down,  embracing  cases  of  injury  by 
escaping  cattle,  by  mischievous  animals,  and  by  filth.     The  prin- 
ciple was  again  enforced  in  Smith  v.  Fletcher,  7  Ex.  305,  where 
the  damage  was  also  occasioned  by  escaping  water.     "If,"  said  the 
court,    '*  the  similitude  to  responsibility  for  a  dangerous  animal  is 
looked  for  in  this  case,  it  will  be  found  the  defendants  did  not  in- 
deed keep,  but  they  created  one  for  their  own  purposes,  and  let  it 
go  loose.     It  is  as  though  they  had  bred  a  savage  animal,  and 
turned  it  loose  on  the  world."     It  is  the  analogy  relied  on,  and 
not  the  conclusion  reached,  that  constitutes  the  curious  part  of 
these  cases.     But   the   conclusion  was  not   followed  in    Losee  v.. 
Buchanan,  51  N.  Y.  476,  cited  by  our  author  at  p.  498,  where  the 
damage  was  occasioned  by  the  explosion  of  a  steam  engine,  and 
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Ere  the  analogy  to  the  ravages  of  a  wild  animal  would  seem  t 
more  striking. 

Vhen  Mr  Meigs'  invaluable  Digest  of  the  Tennessee  Report 
I  a  new  book,  I  remember,  in  glancing  over  it,  to  have  paused  i: 
le  wonder  over  a  subdivision  under  the  general  head  of  Crin' 
I  Law,  thus:  "670.  Imputability,"  Turning  with  some  cu 
lity  to  the  place  indicated,  I  found  that  the  word  was  applied  i 

presumption  of  law  that  a  boy  fourteen  years  of  age  is  ^t>/i  ca 
.  Our  reflection  was,  that  it  was  fortunate  such  a  word  coul 
put  to  any  use.  In  reading  our  author's  note  on  contributor 
ligence,  the  incident  just  mentioned  was  called  to  mind  by 
-heading  thus:  "Identification  or  Imputability."  In  this  ir 
ice,  the  word  is  applied  to  designate  a  rule,  laid  down  by  th 
;lish  common  law  courts,  that  a  passenger  in  a  stage  or  railwa 
ch  becomes  so  far  identified  with  the  carrier,  by  the  act  of  ob 
ling  passage,  that  the  negl'gence  of  the  carrier  is  imputed  t 
I,  in  the  case  of  accident  by  the  contributory  negligence  of 
d  person,  so  as  to  bar  an  action  against  such  person.  That  ii 
our  carrier  was  guilty  of  coniribi'tory  negligence,  you  canno 
\  the  third  person  liable  for  any  damage  to  you,  although  sue 
d   person  was  also  guilty  of  contributory  negligence.     The  r< 

is,  as  pointedly  put  by  the  editor  of  a  recent  edition  of  Smith' 
ding  Cases,  that  if  two  drunken  stage  coachmen  were  to  driv 
r  respective  carriages  against  each  other  and  injure  the  passen 
i,  each  set  of  [wssengers  is,  by  a  fiction  of  law,  identified  wit! 

coachman  who  drc  ve  them,  so  as  to  be  restricted  in  thei 
edy  for  injuries  to  an  action  against  their  own  driver,  or  his  em 
,er.     1  am  inclined  to  think  that  such  a  doctrine  is  fairly  enti 

10  be  described  by  the  nondescript  word  "Imputability."  I 
been  dissented  from  by  Dr.  Lushington  in  the  High  Court  c 
niralty,  and  by  the  Scotch  judges  educated  in  the  civil  law,  am 
I  majority  of  the  state  courts.  Our  author  has  collated  the  au 
rities  on  this  curious  poin'. 

had  made  a  note  of  several  other  curious  points,  or  "  nice  mu 
3ns  of  the  law,"  for  comment,  but  the  length  of  my  manuscrip 
ns  me  to  come  to  a  close.  We  can  assure  our  readers,  that  ih 
;s  in  this  volume  are  not  only  valuable  collections  of  the  law,  bu 
)Iy  interesting  and  entertaining.  They  beguiled  us  into  a  muc! 
e  thorough  reading  than  we  contemplated.  In  our  reading,  w 
,ced  a  few  typographical  errors  that  mar  the  beauty  of  th 
es,  but  none  seriously  impairing  the  sense,     la  two  instances 
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there  were  slips  of  the  author's  pen,  for  the  pen  will  sometimes, 
curiously  enough,  make  us  write  exactly  the  opposite  of  what  we 
intended.  Thus,  on  page  163,  the  demurrer  in  Dunn  v.  Winter, 
is  said  to  have  been  sustained,  when  the  context  shows,  what  was 
the  fact,  that  it  was  overruled.  So,  in  another  place,  the  word 
"valid  "  is  printed  "void,'*  but  this  may  be  a  typographical  blunder. 
These  are  trifling  blemishes,  and  not  worth  noticing.  The  author's 
work  would  cover  a  multitude  of  worse  faults,  if  they  existed- 
He  has  our  thanks  for  a  treat  in  a  line  of  professional  reading  in 
which  we  do  not  often  indulge,  being  somewhat  out  of  our  wonted 
beat.  W.  F.  C. 

Phillips'  Practice — Second  Edition — ^Jurisdiction  and  Practice  of 
the  Supreme  Court  of  the  United  States,  with  Forms  of  Process, 
the  Rules  of  the  Supreme  Court,  the  Court  of  Claims  and  the 
\  Courts  of  Equity,  Admiralty  and  Bankruptcy.  By  P.  Phillips. 
Revised  Edition,  October,  1875.  Washington  :  W.  H.  &  O.  H. 
Morrison.     1876. 

The  title  of  this  book  indicates  its  main  scope  and  purpose.  But 
in  treating  of  the  jurisdiction  and  practice  of  the  Supreme  Court, 
the  author  has  properly,  if  not,  indeed,  necessarily,  introduced  sub- 
jects which  make  his  work  quite  as  useful  and  valuable  in  many 
respects  to  the  practitioner  in  the  circuit  courts  of  the  United 
States,  as  to  the  practitioner  in  the  Supreme  Court.  Perhaps  no 
person  in  the  country  was  better  fitted  than  Mr.  Phillips  to  produce 
a  work  on  this  subject.  He  is  well  known  to  the  profession  as  a 
sound  and  ripe  lawyer,  who  has  had  and  now  has  an  extensive  prac- 
tice in  the  Supreme  Court.  Mr.  Phillips'  mind  is  eminently  logi- 
cal and  precise ;  and  this  is  displayed  in  the  arrangement  of  his 
topics  and  in  their  treatment.  The  earlier  portion  of  the  work  is 
devoted  to  the  jurisdiction  of  the  Supreme  Court  as  conferred  by 
the  Constitution — this  being  the  only  court  of  the  United  States 
which  is  rooted  in  that  instrument,  and  whose  existence  and  essen- 
tial structure  is  beyond  the  power  of  Congressional  control.  In 
what  cases  that  high  tribunal  has  original  and  in  what  appellate 
jurisdiction  only,  and  the  manner  in  which  it  is  to  be  exercised,  is 
clearly  set  forth  as  shown  by  the  decisions  of  the  Court.  He  then 
treats  of  the  mode  of  taking  cases  to  the  Supreme  Court  in  order  to 
call  into  action  its  appellate  or  revisory  power :  viz.,  writs  of  error 
to  final  judgments  at  law  in  the  circuit  courts,  and  appeals  from  the 
final  decrees  of  such  courts  in  cases  of  equity  and  admiralty  juris- 
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ion.  And  herein  he  considers  the  parties  to  writs  of  error  an 
:al;  the_^«(i///j'orjudgments  and  decrees;  the  wa/w^  in  dispu 
ive  the  right  of  revision;  the  limilation  of  time ;  the  citatii 
;ice)  ;  bail  and  supersedeas. 

laving  thus  considered  the  appellate  jurisdiction  in  respect  i 
inferior/crf^ro/ courts,  the  author  next  proceeds  to  treat  of  tt 
nt  of  the  appellate  power  of  the  Supreme  Court  of  the  Unite 
es  over  the  judgments  and  decrees  of  the  slate  courts,  and  tl 
le  of  exercising  this  high  and  delicate  but  most  important  an 
:ssary  power.  The  asth  section  of  the  Judiciary  Act,  whic 
inally  conferred  and  regulated  this  jurisdiction,  was  technical 
rated  by  the  2d  section  of  the  act  of  February,  14,  1867  (i 
s.  385),  which  re-enacted  it  with  some  changes  and  additioi 

nature  and  effect  of  which  are  determined  in  the  case  of  Mu 
Ic  V.  Memphis,  30  Wall.  590,),  and  the  latter  act  is  carrit 
tout  substantial  change  into  the  Revised  Statutes  (Sec.  709 
It  is  A  federal  question,  within  the  meaning  of  Congress  (for  tl 
sory  control  is  limited  to  cases  involving  such  questions),  ar 

it  must  appear  that  such  a  question  was  involved  and  decide 
nst  the  right  claimed  by  the  plaintiff  in  error  or  appellant,  ui 
the  constitution,  laws,  treaty  or  authority  of  the  United  State 

the  machinery  necessary  to  subject  the  state  decision  to  tl 
er  of  the  National  Supreme  Court — all  are  presented  in  a  ma 
|r  manner.     This  is  one  of  the  longest  and  most  valuable  cha 

in  the  book. 

ither  chapters  follow  which  relate  more  fully  to  the  circuit  com 
he  United  Stales  than  to  the  Supreme  Court ;  such  as  those  ( 
s  of  Exceptions,  Trial  without  Jury,  Statement  of  Facts,  Pr 

and  Practice  Acts,  Certificate  of  Division,  etc. ;  but  we  ca 
go  into  detail  on  these  matters,  and  will  only  make  a  stig 
rence  to  chapter  25,  which  treats  of  the  obligatory  force  of  d 
jns  of  the  highest  court  of  a  state  upon  the  courts  of  the  Uniti 
es.  It  Implies  no  want  of  the  profoundest  respect  for  the  S 
ne  Court  to  say  that  their  judgments  on  this  subject  have  nc 
t  seems  to  us,  been  always  consistent,  nor  left  it,  in  some  i 
:ts,  free  from  doubt.     The  express  statute  provision  on  the  su 

was  contained  in  section  34  of  the  Judiciary  Act,  "ihatt 
s  of  the  several  states,  except  where  the  constitution,  laws, 
ties  of  the  United  States  shall  otherwise  require  or  provid 
1  be  regarded  as  rules  of  decision,  on  trials  at  common  law, 
rts  of  the  United  States,  in  cases  where  they  apply."  Tl 
vision  is  re-enacted  in  the  Revised  Statutes  (sec.  721). 
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It  is  settled  that  the  word  laws  as  here  used  does  not  refer  to  the 
decisions  of  the  state  court,  such  decisions  not  being  laws  within 
the  scope  of  the  meaning  of  the  section.  But  it  does  refer  to  stat- 
utes as  distinguished  from  adjudications;  but  not,  it  seems,  to  all 
statutes.  Statutes  strictly  local,  relating  to  titles  to  lands  and  to 
things  permanently  intra-territorial,  are  admitted  to  be  within  the 
provision,  and  in  such  cases  it  is  also  admitted  that  the  decisions 
of  the  supreme  court  of  the  state  construing  the  statute  are  practi- 
cally part  of  it,  and  must  be  accepted  and  followed  by  the  courts  of 
the  United  Stales.  The  statute  provision  in  question  does  not  by 
its  terms  extend  to  equity  cases ;  and  as  the  federal  chancery  juris- 
diction is  the  same  in  all  the  states,  the  decisions  of  the  state  court, 
in  cases  not  controlled  by  local  statutes  or  usages  having  the  force 
and  consistence  of  statutes,  have  no  binding  force  in  the  courts  of 
the  United  Stales,  in  the  decision  of  equity  causes.  Nor  can  slate 
statutes  and  decisions  thereon  apply  to  the  criminal  jurisdiction  of 
the  federal  courts,  unless  the  state  statutes  in  this  regard  be 
adopted  by  Congress.  Beyond  this  there  seems  to  be  uncertainty 
as  to  how  far  the  federal  courts  are  bound  Xo  follow  state  statutes  or 
adjudications  thereon  ;  and  it  is  perhaps  true  that  the  decisions  of 
the  Supreme  Court  of  late  years  have  discovered  a  tendency  to  re- 
strict the  operative  force  of  state  laws  in  the  federal  tribunals. 
Examples  of  this  are  afforded  in  Gelpcke  v.  Dubuque,  i  Wall.,  75, 
and  Butz  v.  Muscatine,  8  Wall.  575.  This  last  case,  when  critically 
examined,  seems  to  conflict  with  The  Supervisors  v.  United  States, 
18  Wall,  71,  although  the  learned  justice  delivering  the  opinion 
thinks  otherwise. 

Some  of  the  difficulties  arising  on  the  decisions  of  the  Supreme 
Court  on  this  subject  are  pointed  out  by  the  author. 

We  cannot  conclude  our  notice  of  this  useful  and  valuable  work 
without  expressing  our  regret  that  a  table  of  cases  has  been  omitted, 
and  that  the  changes  made  by  recent  statutes  were  not  incorporated 
into  the  text  in  the  place  of  superseded  provisions,  instead  of  being 
placed  at  the  end  of  the  text  of  the  former  edition,  a  course  ren- 
dered necessary,  perhaps,  by  the  publishers  having  stereotyped 
plates  on  hand.  J.  F.  D. 

Milliard  on  Taxation. — The  Law  of  Taxation.      By  Francis 
HiLLiARD.     Boston  :   Little,  Brown,  &  Company.     1875. 
Twenty  years  have  passed  since  the  growing  jurisprudence  of 

America  called  forth  from  Mr.  Blackwell  his  well-known  treatise  on 
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branch  of  the  subject  of  taxation  which  concerns  the  power 
;ll  lands.  It  is  a  matter  for  curious  reflection,  if  not  for  more 
lus  study,  that  not  until  now  has  the  necessity  been  felt  for  a. 
:ise  of  a  general  character  upon  the  whole  subject,  and  that 
ng  these  two  decades  this  branch  of  law  has  expanded  in  the 
ction  of  special  subjects  formerly  but  little  noticed.  Mr.  Hil- 
1  finds  the  subject  of  the  sale  of  lands  for  taxes  still  possessing 
iliar  importance.  An  examination  of  his  pages  shows  that  the 
ial  topics  of  Exemption  from  Taxation,  Place  of  Taxation,  and 
i\  Assessments  for  Improvement,  have  risen  in  importance  since 
Blackwell  wrote ;  and  he  has  given  them  deserved  prominence 
is  treatise,  while  assigning  chapters  to  the  questions  respectively 
ixes  laid  on  Banks,  on  Railroads,  and  on  Corporations  gener- 

lie  arrangement  of  the  work  into  chapters,  by  topics  is  accord- 
:o  the  usual  custom  of  the  author.  With  his  method  of  anal- 
the  profession  are  already  well  acquainted.  The  decisions  are 
educed  in  their  appropriate  connection,  and  usually  without 
introduction  of  the  author's  personal  views,  though  it   is  evi- 

from  his  preface  to  the  work  before  us  that  he  has  not  failed 
ive  some  thought  and  reflection  to  the  general  tendency  and 
ress  of  the  judicial  mind,  and  that  possibly  his  own  conclu- 
j  in  reference  to  the  subject  might  prove  interesting, 
r,  Hilliard's  works  have  a  fair  standing,  though  not  generally 
ing  high.     The  present  one  will  be  well  received  by   the  bar, 

treats  of  a  subject  possessing  both  importance  and  interest, 
exhibits  researches  into  about  2500  reported  cases;  and  Mr. 
iard's  citations  are  usually  found  correct  transcripts  from  the 
of  the  reports.  So  the  book  can  scarcely  fail  10  be  of  use  to 
profession,  though  he  has  not  cited  all  the  accessible  cases. 
:ie  faults  exhibited  in  the  author's  other  writings  are  apparent 
.  A  turgid  style  is  observable,  as  in  such  sentences  as  these  : 
ith  reference  to  the  form  of  taxation,  it  has  greatly  varied  at 
rent  periods."  (Pref.)  "  With  regard  to  the  j/a/«/^  law  on 
lUbject  of  taxation,  it  is  as  voluminous  as  the  constitutional 
isions  are  few  and  concise."  (Pref.)  "With  regard  to  the 
;t  taxing  power  of  the  legislature,  its  very  broad  extent  is 
igly  expressed,"  etc.  "  With  reference  to  the  mode  and  rate 
aiuation  in  the  taxing  of  railroads,  railroad  property  should  be 
5ed  at  its  present,  and  not  its  prospective  value."  (p.  185.) 
[uently  a  separate  "  section,"  distinct  from  all  others,  and  regu- 
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]y  numbered,  consists  of  a  few  words,  or  a  mere  note,  without 
erence  or  citation  of  authority,  as  in  these  instances:  "The 
re  vote  of  a  tax  is  revocable."  (p.  15.)  "The  distinction  bc- 
sen  a  tax  and  a  debt  has  been  often  recognized."  (p.  16.)  "The 
ole  subject  of  the  precise  nature  of  a  tax  was  fully  decided  in 
issachusetts. "  (p.  18.)  "Some  English  cases  illustrate  the  na- 
e  and  extent  of  this  exemption."  (p.  77.)  "  Railroad  corpora- 
ns  are  frequent  claimants  for  exemption  from  taxation."  (p. 
S.)     "In  the  conflict  of  authority  some  important  distinctions 

I  to  be  observed,"  (p.  351.)  "Abatement  sometimes  turns  upon 
ints  of  time."  (p.  436.)  "Questions  also  arise  as  to  party  de- 
idants.''  (p.  477.) 

However  pertinent  may  be  these  terse  sentences,  the  taste  of 
'ing  each  of  them  the  prominence  of  an  entire  "section  "   may 

II  be  questioned.  Indeed,  we  do  not  see  any  use  in  Mr.  Hil- 
rd's  plan  of  numbering  separately  the  sections  of  each  separate 
ipter.    With  sucli  an  arrangement  his  books  are  not  and  cannot 

cited  by  sections,  and  the  marking  and  numbering  of  the  para- 
iphs  as  sections  only  tends  to  confuse  the  reader. 
The  purely  factitious  character  of  this  numbering  of  sections  is 
istrated  by  the  fact  that,  in  frequent  instance?,  the  numbers  are 
leated  on  the  same  page,  with  the  addition  of  letters,  after  the 
mner  of  codifiers  and  annotators  who  interpolate  later  matter 
;o  the  new  edition  of  an  original  text.  Thus,  on  page  461,  are 
:tions  55  and  5511,  56  and  56a.  But  this  is  the  first  edition  of  the 
irk,  and  we  find  throughout  the  volume,  two  sets  of  notes;  the 
it  designated  by  numbers,  and  the  second  by  letters,  the  tatter 
quently  containing  a  large  amount  of  text  derived  from  late  dc- 
lions.  It  may  be  inferred  from  these  circumstances  that  the 
thor  hfts  made  unusual  haste  to  issue  his  book,  "  padding  "  it  un- 
ly,  rather  than  re-arrange  paragraphs  already  written,  placed  and 
mbered. 

We  are  led  to  doubt  the  completeness  of  Mr.  HiUiard's  work, 
len  we  find  no  reference  under  the  head  of  discriminative  taxa- 
in  of  foreign  corporations,  to  such  important  cases  as  Paul  v. 
rginia,  8  Wall.  158,  and  Ducat  v.  Chicago,  10  do.  410 ;  or  find, 
other  cases  meagre  citations  of  authorities  on  disputed  points  of 
portance. 

In  one  respect  this  volume  is  to  be  greatly  commended,  in  that 
:  author  has  made  so  many  citations  of  the  latest  cases,  as  reported 
the  various  law  journals,  to  which  he  justly  refers  as  "valuable 
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.  entirely  reliable  law  journals,  which,  with  their  other  numero' 
■its,  furnish  the  profession  with  decided  cases  often  much  in  a 
ce  of  the  regular  reports  "  (p.  269.)  The  profession  will  r 
t,  however,  that  he  does  not  tell  them  precisely  where  to  fit 

case  of  Slack  v.  Tucker,  credited  broadly  to  the  Albany  La 
rnal,  at  page  187,  or  the  case  of  Jewell  v.  Steinburg,  cited  wj 
:  i ndefiniieness  at  p- 331.  It  is  unsatisfactory  that  he  shou 
it  tlie  name  of  the  case  reported  at  page  443,  from  i  Cent.  La 
r.    262,  and  the  volume  of  that  journal   from  which  he  cit 

case  of  Moore  v.  Chattanooga  at  p.  4S0.  And  with  all  due  r 
ct  for  the  Central  Law  Journal  we  would  have  preferred 
told  by  Mr.  Hilliard  that,  of  the  cases  he  cites  from  it,  Tappj 
■ferchant's  Nat.  Bank  (p.  233)  appears  also  in  19  Will.  49c 
)non  V.  New  Orleans  (p.  641)  is  also  reported  in  20  Wall.  57; 
1  (Chapman  v.  Templeton  (p.  551)  may  be  found  also  in  53  M 
Mr.  Hilliard  cites  (at  p.  359),  Hitchcock  v.  Galveston,  ere 
g  it  to  I  Cent.  Law  Jour.  331,  whereas  it  is  found  in  the  1 
,  of  that  journal  at  page  331,  He  also  credits  (at  p.  12)  Gri 
WTeisenberg  Schl.  Dist.  to  j/.  Pa.  St.,  instead  of  57  Pa.  St.,  43 
nay  be  said  these  are  but  typographical  errors,  which  should 
rlooked.     But  do  not  such  errors  testify  of  too  great  haste 

production  of  law  books,  and  should  we  not  expect  to  find 
;dom  from  such  errors  in  avcteran  text  writer? 
rhe  manner  in  which  Mr.  Hilliard  frequently  cites  cases  is  c 
ited  to  lead  to  mistake  and  confusion  on  the  part  of  studei 
I  practitioners.  Abbreviations  of  long  named  cases  are 
;ue  in  these  economical  days.  But  what  shall  we  say  of  su 
itions  as  Taylor  v.   Board  (p.  422),   Goodrich    v.    Compou: 

3S4),  Keesee  v.  Civil  (p.  ^),  Fire  v.  County  (p.  217),  Briti 
[ilommissioners  (p.  208),  or  Union  v.  Lincoln  (p.  166)? 
fhe  Sun  Mutual  Insurance  Co.  v.  The  Mayor,  etc.  of  New  Yoi 
I.  y.  141,  would  be  abbreviated  by  Mr.  Wallace  to  "Insuran 
.  V.  New  York,"  on  the  principle  of  dropping  the  first  name 
orting,  and  retaining  only  the  last.  But  Mr.  Hilliard  makes 
The  Sun  v.  New  York."  (p.  217).  Would  he  report  the  case 
e  V.  Roe,  under  the  style  of  John  v,  Richard  ?  We  can  recc 
e  the  cases  cited  by  the  text  writers  only  in  the  dress  giv 
m  by  the  official  reporter.  In  Mr.  Hilliard's  volume,  many 
ni  appear  as  masqueraders. 

rhe  index  covers  forty  pages,  not  very  closely  printed,  and  w 
fd  many  additions  to  make  it  complete  and  satisfactory. 
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The  typographical  and  mechanical  execution  of  the  work  are 
in  the  handsome  style  for  which  ihe  publishers  are  famous.       P. 

BiCELOw  ON  Estoppel.    A  Treatise  on  the  Law  of  Estoppel.     By 

Melville M.  Bigelow.  Second  Edition.  Boston:  Little,  Brown, 

&  Company.  1876. 

It  is  not  our  purpose  to  review  at  length  a  work  already  so  well 
and  favorably  known  to  the  profession  as  Bigelow's  Estoppel.  Con- 
sidering the  vast  number  of  reports  to  which  resort  must  be  had 
for  the  law  on  this  subject  and  that  the  profession  for  whose  use  it 
is  intended,  is  widely  scattered  throughout  forty  states  and  several 
territories,  with  no  access  in  most  cases  to  full  libraries,  the  plan  on 
which  this  wo:k  is  constructed  is  judicious  and  greatly  enhances  its 
usefulness.  It  not  only  states  principles,  but  it  illustrates  their  applica- 
tion. This  illustration  consists  in  brief  statements  of  adjudged  cases, 
with  quotations  from  the  opinions  of  the  court.  Many  subjects  in  the 
law  are  so  extensive  as  not  to  admit  of  being  thus  treated  within  a 
reasonable  compass.  But  the  subject  of  Estoppel  is  limited,  and  all 
that  is  essential  in  the  law  concerning  it  can  be  fuDy  presented  in 
a  single  volume,  so  as  to  give  not  only  deductions  from  the  cases 
or  the  principles  which  they  establish,  but  also  a  brief  outline  of 
the  leading  adjudications  and  the  lang  lage  of  the  judges,  on  the 
material  points.  This  is  a  feature,  in  a  law  tvork,  of  great  value  to 
the  body  of  the  profession  who  cannot,  in  ordinary  practice,  con- 
sult, to  any  great  extent,  the  reports.  Long  quotations  from  opin- 
ions ought,  in  general,  to  be  avoided,  and  given,  if  at  all,  in  the 
notes  and  not  in  the  text ;  and  this  plan  has,  in  the  main,  been 
pursued  by  the  author. 

Every  lawyer  who  has  been  long  at  the  bar,  and  every  judge  who 
has  had  much  experience  will,  we  think,  quite  readily  agree  with 
the  statement  that  some  of  the  most  diflicult  and  perplexing  legal 
problems  arise  upon  the  law  of  estoppel.  On  many  points,  and 
unfortunately  those  which  arise  most  frequently,  the  law  is,  we  re- 
gret to  say,  in  anything  but  a  satisfactory  condition.  Take  for  ex- 
ample, the  case  of  a  judgment.  Of  what  matters  is  it  conclusive? 
Does  it  conclude  such  matters  only  as  were  actually  litigated  or 
which  the  plaintiffs  declaration  or  bill,  or  the  pleadings  as  framed, 
brought  into  controversy,  or  does  it  extend  to  all  matters  which, 
though  not  actually  litigated  yet  might  have  been  ?  The  authorities 
are  not  uniform,  and  the  broad  view  which  seems  to  have  the  sanc- 
tion of  the  Supreme  Court  of  the  United  States  (Aurora  City  v. 
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Mt,  7  Wall.  8»;  Beloit  v.  Morgan,  lb.  fiig)  has  not  met 

iversal  approval. 

rhe  cases  are  well  presented  by  Mr.  Bigelow  and  the  state  oi 

r  is  accurately  mirrored. 

Estoppel  in  pais  has  in  modern  times  come  to  be  a  doctrim 

ensive  scope,  and  properly  understood  and  carefully  appliei 

I  useful  agency  in  the  administration  of  justice  by  esiop 

ties  to  insist  upon  mere  technical  rights  when  these  wouW 

'  particular  case,  defeat  the  right  and  work  inequity.     This| 

lie,  from  the  nature  of  the  grounds  upon  which  it  rests,  perv 

;  entire  law,  and  consequently  its  application  is  limited  tc 

irt  and  to  no  class  of  cases.     It  extends,  with  modification 

irse,  to  corporations,  public  and  private,  as  well  as  to  nai 

■sons.     Indeed  the  doctrine  is  most  salutary  when   appliei 

porations. 

(Ve  have  examined  Mr.  Bigelow's  treatment  of  estoppel  as 

;d  to  corporations,  and  while  the  subject  is  carefully  prcsen 

I  the  law  correctly  slated,  it  is  not  as  fully  gone  into,  consi 

its  importance,  as  might  have  been  advantageously  done. 
example  the  subject  of  estoppel  with  reference  lo  insun 
npanies.  The  case  of  the  [Union  Mutual]  Insurance  Co 
Ikinson,  13  Wall.  222,  1871,  is  not  cited.  That  case  lays  d 
irinciple  of  great  importance,  and  is  inconsistent  with  n 
gments  to  be  found  in  the  reports,  including  those  of  the 
me  Judicial  Court  of  Massachusetts.  It  asserts  against  thet 
lies  a  principle  of  estoppel  required  by  justice  and  fair  deal 
I  coming  from  the  Supreme  Court  it  will  go  far  towards  seti 

law  on  the  subject  throughout  the  country. 
Jut  we  may  not  enlarge.  The  author's  industry  and  rese 
e  been  such  that  it  will  be  found  that  the  instances  are  rar 
:ch  he  has  omitted  an  important  case  from  a  leading  court 
ily  bearing  upon  the  topics  he  discusses. 
Phe  differences  between  this  edition  and  the  first,  although 
■w  years  have  elapsed,  show  how  rapidly  the  law  of  estoppi 
nging  and  growing. 

Jpofl  the  conclusiveness,  or  rather  the  want  of  conclusive 
the  record  of  judgments  of  sister  states  as  to  jurisdictional  f 
lUt  which  there  have  been  so  many  conflicting  views  in  the  ! 
Tts,  we  notice  that  the  author  cites  the  recent  cases  of  the 
me  Court  of  the  United  States,  which  authoritatively  settle 
istion.  We  refer  of  course  to  Thompson  v.  Whitman,  iS  \ 
• ;  Knowlcs  v.  Gas  Light  Co.,  19  Wall.  58.  J.  F.  I 
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High  on  Receivers. — ^A  Treatise  on  the  law  of  Receivers.    By^ 

James  L.  High.     Chicago:  Callaghan  &  Co.     1876. 

Mr.  High,  in  completion  of  his  "series  of  text  books  upon  the 
principal  extraordinary  legal  and  equitable  remedies  now  in  general 
use/*  presents  the  profession  with  a  new  work  on  the  Law  of  Re- 
ceivers, a  compact  volume  of  540  pages,  which  will  prove  a  wel- 
come addition  to  the  line  of  standard  text  books. 

The  law  on  this  subject  is  the  product  of  the  practice  of  the 
courts,  expanding  with  the  necessities  of  successive  cases  in  actual 
litigation.  Mr.  High  has  apparently  taken  this  fact  as  the  key  of 
the  plan  on  which  he  has  constructed  his  work.  Without  offering 
his  own  reflections,  either  in  introduction  or  conclusion,  he  has 
presented  in  the  form  of  a  treatise,  a  summary  of  the  decisions  up- 
on the  various  branches  and  subdivisions  into  which  his  subject  nat- 
urally ramifies,  as  exhibited  in  about  1,100  reported  cases.  This  is 
the  first  attempt,  as  the  author  properly  claims,  **  to  present  the  en- 
tire body  of  English  and  American  law  upon  the  subject  of  re- 
ceivers." Mr.  Edwards*  work  cited  only  about  one-half  as  many 
cases  as  does  Mr.  High's,  while  Mr.  Kerr's  English  work,  with  its 
American  notes,  is  not  only  smaller  in  compass,  but  does  not  pro- 
fess to  ieal  with  the  subject  after  the  manner  chosen  by  Mr.  High. 
But  the  present  work  does  not,  unfortunately,  exhibit  all  the  re- 
ported cases,  and  with  all  its  excellencies,  cannot  be  said  to  be 
exhaustive. 

We  miss,  for  instance,  the  cases  of  Talmage  v.  Pell,  7  N.  Y. 
328,  Tuckerman  v.  Brann,  33  N.  Y.  297,  and  Agricultural  Bank  v. 
Burr,  24  Me.  256,  which  support  the  proposition  stated  by  the 
author  in  §  320,  that  the  receiver  of  an  insolvent  corporation  may 
disaffirm  the  fraudulent  or  illegal  transfer  of  its  assets  made  prior  to 
his  appointment ;  on  which  point  there  is  no  such  excessof  :<uthor- 
ities  as  to  make  the  citation  of  any  of  them  superfluous.  And  up- 
on the  disputed  question  whether  a  receiver  may  sue  in  his  own 
right  in  the  courts  of  -another  state  than  that  of  his  appointment, 
(§§  239  to  244),  no  references  are  made  to  the  Louisiana  cases  affirm- 
ing the  right,  viz.  :  McAlpin  v.  Jones,  10  La.  Ann.  552,  in  which  a 
receiver  in  chancery  from  Mississippi  was  allowed  to  sue ;  PJanlers 
Bank  v.  Bass,  2  La.  Ann.  436,  in  which  the  **  trustees*'  of  an  in- 
solvent corporation  appointed  by  a  Mississippi  court  were  admitted 
to  sue ;  and  Paraside  v.  F.  &  M.  Bank  of  Memphis,  4  La.  Ann.  710^ 
in  which  a  receiver  in  chancery  from  Tennessee  was  permitted  to 
intervene  and  claim  impounded  property.  Upon  so  important 
questions  as  these,  it  is  but  prudent  to  cite  all  reported  cases. 
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r.  High's  work  is  in  the  simplest  form  of  treatise,  namely,  a 
ected  statement  in  his  own  language  of  the  different  adjudica- 
,  grouped  topically  by  chapters,  which  are  in  turn  divided 
rding  to  subordinate  subjects. 

le  work  is  furilier  divided  into  sections,  numbered  continuously, 
by  which  citations  from  it  will  be  made ;  and  at  the  head  of 
sub-chapter  is  given  a  syllabus  of  each  of  its  several  sections  ; 
rhole  furnishing  avery  convenient  continuous  index  ;  an  excel- 
piece  of  work,  after  the  general  plan  of  which  Mr.  Hillard's 
books  furnish  us  a  familiar  though  not  the  most  perfect  ex- 
e. 

le  form  of  treatise  here  adopted,  which  differs  but  slightly  from 
est,  is  a  favorite  one  with  many  leading  text  writers.  It  is 
,  however,  to  one  objection ;  there  is  danger,  in  writing  up 
:onnecting  together  the  various  and  often  contradictory  adjudi- 
ns  upon  any  point,  of  twisting  the  sense  of  each  of  them  more 
!ss,  so  as  to  give  an  appearance  of  harmony  between  them, 
h  in  fact  does  not  exist.  Thus  the  student  who  relies  on  the 
book  is  often  misled,  and  finds,  upon  consulting  the  reports, 
iflict  of  authority  for  which  he  was  unprepared.  We  are  not 
but  that  the  better  plan  is  always  to  disclose  frankly  in  the 
book  every  conflict  or  want  of  harmony  between  the  courts. 
(  ever  allowed,  the  license  may  surely  be  granted  to  so  pru- 
and  cautious  a  writer  as  Mr.  High,  to  so  group  the  decisions 
exhibit  the  harmony  that  ought  to  characterize  them,  from  the 
1-point  of  impartial  review,  which  the  text  writer  often  occu- 
long  before  the  courts  do. 

e  note  with  pleasure,  that  upon  the  question  whether  a  re- 
r  acquires  such  title  as  to  enable  him  to  sue  in  his  own  name, 
ust  sue  in  the  name  of  the  person  formerly  having  the  legal 
and  upon  some  other  questions  on  which  there  is  more  or 
conflict  between  the  well  settlert  policies  of  different  states, 
sd  in  opposition  to  each  other,  both  sides  of  the  question  are 
d  at  length  and  with  apparent  impartia'ity.  It  is  plain  that 
luthor's  purpose  is  to  spread  before  the  profession  a  statement 
hat  the  whole  law  on  the  subject  to-day  is,  gathered  from  the 
accessible  sources,  and  neither  colored  by  any  lenses  of  his 
selection,  nor  imbued  with  his  own  philosophy.  We  do  not 
t  what  better  plan  could  be  followed,  in  a  work  upon  a  subject 
lining  so  especially  to  the  practice  of  the  courts. 
ter  discussing  severally  in  detail  the  different  questions  of  gen- 
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eral  application  to  all  receiverships,  the  author  devotes  separate 
chapters  to  Receivers  over  Corporations,  Over  Railways,  Over  Part- 
nerships, and  Over  Real  Property  ;  In  cases  of  Mortgages  and  Cases 
of  Trusts,  Receivers  in  and  of  Judgment  Creditors,  and  In  connec- 
tion with  Injunctions;  a  plan  of  subdivision  which  will  especially 
•commend  itself  to  the  lawyer  in  active  practice,  while  it  will  also 
be  of  use  to  the  careful  student. 

Mr.  High's  style  is  agreeably  clear,  simple  and  chaste,  and  fur- 
nishes a  pleasing  contrast  to  that  of  some  more  pretentious  au- 
thors. As  we  read  his  pages,  we  are  led  to  imagine  that  each  ad- 
judication has  been  fitted  by  some  careful  court  for  precisely  the 
place  to  which  the  author  has  assigned  it.  But  it  is  in  fact  the  lat- 
ter who  in  most  instances,  has  dressed  the  rough  block  to  fit  its 
appropriate  place  in  the  temple  he  has  himself  designed.  This 
labor,  which  does  not  appear  on  the  face  of  the  text  book,  will 
nevertheless  be  seen  by  a  close  observer,  to  have  been  done  with 
care  and  pains  by  Mr.  High.  The  result  is  a  distinctive  style  of 
composition  ;  the  same  with  which  the  readers  of  the  author's  other 
works  are  familiar,  and  which  derives  strength  and  force  from  its 
clearness  and  simplicity. 

In  another  respect  the  work  shows  signs  of  careful  labor,  and 
this  is  in  an  unusually  full  and  complete  final  index,  occupying 
eighty  pages.  No  work  is  more  grateful  to  the  practitioner  than  this 
of  a  faithful  and  full  index ;  and  it  is  a  matter  of  regret  that  it  is  so 
•often  slighted  by  the  text  writer,  simply  because  it  affords  so  little 
opportunity  for  show  or  parade.  It  is  lime  the  profession  as  one 
man,  should  condemn  the  slovenly  indexing  that  too  frequently 
obstructs  the  practitioner's  investigations,  and  reward  with  special 
plaudits  such  conscientious  pains-taking  as  that  exhibited  in  the 
index  to  this  volume. 

The  typography  of  the  book  is  most  excellent ;  clear,  hand- 
some, and  severely  plain,  it  is  all  the  most  fastidious  could  desire. 
The  dress  of  the  book  is  the  work  of  the  '*  Chicago  Legal  News 
•Company,"  upon  whose  good  taste  and  enterprise  it  reflects  high 
credit.  To  both  printer  and  publisher  the  profession  are  in  this" 
instance  under  especial  obligations.  J.  O.  P. 

CooLEY  ON  Taxation. — A  Treatise  on  the  Law  of  Taxation.  By 
Thomas  M.  CooLEY,  LL.D.  Chicago.  Callaghan  &  Co.  i87^' 
An  important  factor  in  the  origin  of  the  contests  which  led  to 

•the  Independence  of  the  American  colonies,  was  the  excessive  and 
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3US  taxation  imposed  upon  them  by  the  mother  country, 
e  contests  disclosed  a  radical  difference  of  opinion  on  this 
ct  between  mother  and  daughter.  It  is  not  surprising,  there- 
that  America  should  still  have  an  opinion  of  her  own  respect- 
axation.  We  have  continued  for  one  hundred  years  consid- 
and  re-considering  the  various  aspects  of  the  subject, — 
king  up  our  mind  "  as  it  were.  It  would  be  appropriate,  no 
han  timely,  if,  in  this  centennial  year,  we  should  have  an  au- 
(ative  expression  of  the  national  opinion  on  this  fundamental 
ion,  in  all  its  aspects.  The  late  work  of  Mr.  Justice  Cooley 
realise  of  no  ordinary  style  and  merit ;  and  we  think  our  coun- 
sn  will  hazard  little  in  offering  it  to  the  world  at  large  as  a  fair 
nent  of  the  legal  side  of  our  principles,  opinions  and  senii- 
s,  as  they  have  grown  with  our  growth,  and  now  appear  crys- 
ed  around  our  safest  and  most  conservative  institutions, 
question  so  inherently  fundamental  to  the  American  system,  as 
lye  suggested  this  of  "Taxation  "  to  be,  should  be  treated  in 
nner  most  thoroughly  analytical,  in  order  to  be  properly 
■d,  and  to  be  understood.  No  empiric  can  deal  with  such  a 
ct,  with  safety  to  himself,  or  satisfartion  to  others.  And  inas- 
as  ours  is  a  system  of  three  co-ordinate  branches,  a  thorough 
rstanding  of  these  and  their  distinctions  must  enter  into  every 
of  taxation.  In  Judge  Cooley,  America  has  both  a  consti- 
lal  lawyer  and  a  fine  analyst,  especially  fitted  for  this  par- 
r  work  by  his  previous  investigations  in  the  field  of  our  con- 
ional  limitations.  The  peculiarly  national  character  of  his 
will  appear  from  this,  that  though  he  has  at  the  outset  quoted 
Adam  Smith,  Benthamand  other  writers  on  Political  Economy, 
y  English  authorities,  merely  as  introductory  to  his  general 
if  discussion,  yet,  out  of  the  4,000  cases  from  which  the  legal 
iples  enunciated  are  drawn,  only  a  small  portion  of  these,  so 
as  to  be  almost  infinitesimal,  are  other  than  American  au- 

:  plan  of  the  work  is  purely  analytical,  each  separate  phase  of 
ihject  being  traced  from  its  central  and  fundamental  princi- 
ouiwardly  in  each  direction  to  its  ultimate  results.  This  de- 
?,  and  in  fact,  essential  plan,  is  well  developed.  The  work  is 
een  to  be  a  logical  and  philosophical  exposition  of  the  subject 
d.  It  is,  in  fact,  a  treatise  in  the  best  and  highest  sense, — 
i  to  say,  it  is  the  author's  treatise  impressed  throughout  with 
»n  originality  and  personality.     No  one  need  expect  to  find 
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this  volume  a  digest.  It  is  the  very  opposite  of  a  digest.  Such  a 
work  on  this  subject,  the  author  says,  would  be  **  exceedingly  liable 
to  mislead,  by  giving  as  a  general  rule  of  law,  what  is  only  a  con- 
clusion from  a  local  law  or  custom.  There  are,  or  should  be,  gen- 
eral principles  underlying  all  the  cases."  Judge  Cooley  has  en- 
deavored carefully  to  elucidate  these,  in  the  analytical  manner 
above  referred  to.  By  faithfully  distinguishing,  as  occasion  re- 
quires, those  adjudications  which  so  depend  on  local  law  or  usage 
as  to  have  intrinsically  only  a  local  value,  the  author  has  earned  the 
gratitude  of  a  profession  which  has  too  often  been  vexed  at  the 
careless  enunciation  by  empiric  text  writers  of  local  cases,  as  estab- 
lishing universal  rules. 

Our  readers  would  expect  this  volume,  therefore,  to  be  marked,  as 
it  is,  by  a  distinctive  and  attractive  style.  We  have  elsewhere  referred 
^p.  202),  to  the  style  of  Mr.  High's  treatises  as  clear  and  agreeably 
simple.  That  of  Mr.  Justice  Cooley  in  this  work  may  be  similarly 
described,  save  that  the  different  character  of  Jthe  subject  requires 
the  frequent  interposition  of  the  author's  views. '  It  is  fortunate 
that  he  has  views  which  are  worthy  the  attention  of  his  readers. 
He  says  in  his  preface,  "the  preparation  of  any  treatise  on  taxa- 
tion necessarily  involves  the  presentation  of  disputed  points,  and 
the  expression  of  opinions  upon  them."  A  very  large  part  of  the 
-work,  therefore,  consists  of  the  author's  statement  as  a  jurist  of  the 
'law  on  particular  branches  of  the  subject,  expressed  in  a  clear  and 
forcible  style, — whose  conciseness  is  strength  itself;  often  fortified 
by  reference  to  authorities,  but  often  also  carrying  with  itself  its 
own  authority,  not  because  dictatorial,  but  because  logical  and  con- 
vincing. Thus  the  author  seeks  to  "group  the  references  about 
.the  controlling  principles";  drawing  the  latter  from  decisions  of 
courts  wherever  possible,  but  not  afraid  to  endeavor  to  supply  them 
himself  when  necessary. 

Such  a  treatise  will  have  a  use  not  limited  to  the  legal  profession. 
Legislative  and  executive  officers  may  and  will  study  it  to  ad- 
vantage. In  fact,  it  was  the  author's  purpose  "  to  present  in  a  shape 
for  practical  use,  the  general  rules  which  must  govern  the  action 
•of  all  authorities  acting  in  matters  of  taxation.' '  Yet  it  is  a  legal 
treatise  only ;  it  exhibits  to  legislators,  not  the  considerations  of 
policy  or  political  economy  by  which  they  should  be  guided,  but 
the  views  only  of  that  independent  branch  of  government,  the 
judiciary. 

It  would  be  pleasant  to  the  reviewer  to  be  able  to  give  some  ex- 
amples of  the  style  of  this  work.     But  the  number  of  passages  he 
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marlced  for  quotation  gives  warning  that  an  entire  Issue  of  the 
VIEW  might  be  required.  It  must  suffice  lo  state  that  the  pur- 
es  for  which  taxes  are  laid,  the  construction  of  tax  laws,  the 
ing,  assessment  and  collection  of  the  taxes,  are  each  separately 
ited ;  the  subject  of  sales  of  land  for  taxes  is  brought  down  to 
e  in  three  separate  chapters;  a  chapter  is  devoted  to  the  curing 
defects  in  tax  proceedings,  and  three  others  to  remedies  in  the 
rts,  including  the  extraordinary  remedies  of  mandamus  and  in- 
ction;  the  modern  doctrines,  important  and  growing  in  impor- 
ce  pertaining  to  taxation  of  business,  taxation  under  the  power 
■olice,  and  taxation  by  special  or  local  assessments,  are  each  fully 
:ussed ;  and  prominence  is  given  to  the  constitutional  questions 
equality  and  uniformity  in  taxation,  under  which  head  the 
iitious  topics  of  exemptions  is  fully  considered.  The  subjects 
taxation  without  representation,  and  the  mistaken  views  com- 
□ly  entertained  of  this  principle,  of  taxation  for  purposes  of 
gious  and  secular  instruction,  taxation  in  cases  of  extension  of 
nicipal  boundaries,  duplicate  taxation,  compulsory  local  taxa- 
1,  taxation  under  police  powers  and  by  special  assessments, 
1  distress  and  other  summary  remedies,  are  among  those,  the 
;ussion  of  which  will  be  found  particularly  entertaining.  But 
whole  work  is  of  such  a  character  that  its  effects  upon  the  close 
lent  of  the  law  will  be  fascinating.  It  must  be  examined  and 
d  to  be  appreciated.  It  is  one  of  those  rare  books  of  the  law — 
;,  alas,  in  these  days  of  many  books — whose  place  and  reputa- 
1  cannot  be  ephemeral, 

t  is  not  intended  to  suggest  here  that  the  book  is  above  criti- 
n.  But  as  to  its  peculiar  and  distinctive  characteristics,  a  com- 
ent  critic  must  needs  be  one  who,  like  Judge  Cooley  himself,  is 
:  only  a  profound  jurist,  but  has  made  taxation  a  subject  for  care- 
analytical  examination.  In  matters  of  detail,  doubtless  faults 
jht  be  found;  for  "great  Homer  sometimes  nods.".  Thus, 
re  are  a  number  of  late  cases,  germane  to  the  subject,  published 
the  law  journals  and  periodicals  of  the  day,  and  in  late  reports, 
1  some  of  them  possessing  importance,  which  are  not  here  re- 
red  to.  Many  would  have  preferred  to  have  seen  the  copious  and 
borate  notes  of  the  author,  composed  generally  of  statements  of 
:isions,  interpolated  into  the  current  text  of  the  book ;  for 
ugh  the  author  has  not  often  in  the  main  text  discussed  by  name 
lividua!  cases  or  opinions,  he  has  done  so  in  some  instances ; 
i  the  course  here  suggested  would  have  added  to  the  symmetry 
the  work. 
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But  captious  objections  would  be  ungracious  in  the  case  of  an- 
luthor  who  has  bestowed  upon  his  book  the  amount  of  labor  evi- 
lent  in  this  instance.  The  number  of  cases  cited,  as  above  stated, 
ndicates  the  extent  of  the  researches  of  the  author:  He  has 
TOwned  his  labors  with  a  very  full  and  exhaustive  index,  occupying 
[tio  printed  pages.  For  this  list,  though  not  least  nor  least  valua- 
»le  service,  he  will  receive  daily  thanks  from  his  readers. 

The  typographical  execution  of  this  volume  is  excellent.  The 
Iress,  though  almost  severely  plain,  is  exquisitely  neat,  and  is  a  fine 
pecimen  of  the  stereolyper's  art.  Section  and  paragraph  marks 
ire  dispensed  with,  and  the  bold-face  type  in  which  the  sub-topics 
)f  the  chapters  are  printed  furnishes  the  only  display.       J.  0.  P. 

SuERNSEv's  Kev  to  Equitv  JURISPRUDENCE.  A  Key  to  Story's 
Equity  Jurisprudence,  containing  over  Eight  Hundred  Ques- 
tions. Being  an  Analysis,  classified  by  Subjects  and  References, 
and  an  Index.  Designed  for  the  use  of  Universities,  Colleges 
and  Law  Schools,  and  for  private  use.  New  York  :  Diossy  & 
Co.     1876. 

This  liltle  book  contains  jtist  three  hundred  and  sixty-two  ques- 
ions  instead  or  eight  hundred,  as  stated  on  its  title  page.  A  book. 
rhich  starts  out  with  such  a.  serious  misrepresentation  is  not  catcu- 
ated  to  impress  one  favorably.  Another  feature  which  is  painful 
o  us,  perhaps  needlessly  so,  is  that  although  this  book  consists  of 
hree  hundred  aiid  sixty-two  questions,  it  does  not  contain  a  single 
nterrogation  point ;  every  question  ends  with  a  jieriod.  Now  a 
leriod  may  be  the  proper  point  to  place  at  the  end  of  a  question, 
lut  we  doubt  whether  this  book,  handsome  as  it  is  otherwise,  will 
ucceed  in  introducing  such  an  innovation.  We  have  looked  it 
■ver  diligently  with  the  hope  of  discovering  its  raison  <felre,  and 
,0  not  feel  that  our  explorations  have  been  rewarded  with  a  high 
egree  of  success.  It  may,  however,  be  useful  without  our  know- 
ng  it.  Between  each  of  the  handsomely  printed  pages  (handsome 
xcept  for  the  lack  of  the  interrogation  points)  is  a  blank  page  of 
writing  paper  finely  ruled,  on  which  the  student  can  write  his  an- 
wers,  culled  from  some  treatise,  to  the  threi;  hundred  and  sixiy-iwo 
uestions,  and  thus  construct  his  own  little  treatise  on  equity  juris- 
■rudence.  This  will  perhaps  be  found  as  good  a  way  as  any  to  get 
old  of  the  rudiments  of  equity.  But  later  in  life  the  student  will 
nd  that  it  is  with  equity  as  it  is  with  law;  one  never  learns  it  until 
e  is  knocked  down  with  it. 
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RiEs  OF  Essays  on  Legal  Topics.  By  James  Parsons,  Esq., 
jfcssor  in  the  Law  Department  of  the  University  of  Pennsyl- 
lia.  Philadelphia:  Rees  Welch.  1876. 
e  first  thing  which  will  attract  the  reader's  attention  on  taking 
is  book  is  the  superb  style  in  which  it  is  printed.  Aside  from 
itrinsic  merits  of  the  matter  embodied  in  it,  the  printer  has 
his  work  in  such  a  manner  as  to  make  it  positively  tempting 
;  reader.  It  is  an  octavo  pamphlet  of  153  pages,  and  embraces 
i  on  the  following  topics  :  i.  Law  as  a  Science  ;  2.  Parties  to 
:tion;  3  The  Statute  of  Frauds,  Section  Fourth,  "A  Special 
ise  to  answer  for  the  Debt,  Default,  or  Miscarriage  of  An- 
j"  4.  The  Project  of  a  Digest  of  the  Common  Law,  either 
;liminary  to  a  Code,  or  as  a  Finality;  5.  Can  a  Use  be  tim- 
ipon  a  Use  at  Common  Law?  6.  The  Doctrine  of  Accord  and 
action,  which  has  superseded  the  Civil  Law  Principle  of  No- 
n ;  7.  The  History  and  Growth  of  Civil  Institutions.  These 
;  are  written  in  an  easy  and  elegant  style,  and  are  deeply  in- 
ing  and  suggestive. 

s  ON  Elementary  Law.  By  William  C.  Robinson,  Profes- 
of  Elementary  Law  in  Yale  College.  New  Haven  :  Press  of 
iggson  &  Robinson,  1875.  Octavo,  cloth,  pp.  152. 
is  handsome  monogram  comes  to  us  with  the  compliments  of 
ale  Law  School.  It  is  intended,  i.  to  be  used  as  notes  to  the 
es  on  elementary  law  delivered  by  the  author  to  the  students 
;  Law  Department  of  Yale  College  j  a.  to  guide  the  private 
nt  in  his  investigations  of  the  rules  and  doctrines  of  the  corn- 
law;  3.  to  familiarize  the  student,  to  some  extent,  with  the 
ig  text  books  on  the  principal  topics  of  the  common  law.  It 
,  in  a  condensed  form,  and  grouped  in  proper  analytical  order, 
iJtIines  and  salient  points  of  the  common  law,  with  marginal 
:nces  to  the  text  books  used  in  the  school;  thus  enabling  the 
nt,  at  his  leisure,  to  pursue  the  investigation  further.  We  re- 
it  as  the  best  book  of  the  kind  we  have  seen. 

)Rot:s  Phases  of  the  Law,  By  Irving  Browne.  San  Fran- 
:o :     Sumner  Whitney  &  Co,     1 876. 

is  is  the  first  volume  of  a  series  of  books  entitled  "  Legal  Re- 
ons,"  the  publication  of  which  our  enterprising  occidental 
Is  have  undertaken.  It  is  a  neat  cloth-bound  duodecimo  of 
ages,  printed  in  a  style  that  cannot  be  surpassed  in  Paris  or 
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in  London,  and  sold  at  the  popular  price  of  ii.50.  The  papers 
embraced  in  this  first  volume  were  originally  published  in  the  Al- 
bany Law  Journal, — a  publication  which  constantly  dishes  up  to 
its  readers  good  things  of  this  kind.  Unless  we  are  a  very  bad 
critic,  the  author  is  not  mistaken  in  his  supposition  that  this  little 
volume  will  serve  to  amuse  the  leisure  hours  of  men  engrossed  in 
the  dry  profession  of  the  law,  and  afford  some  amusement,  as  well, 
to  outsiders.  Like  Mr.  Heard's  "Curiosities  of  the  Law  Repwrt- 
ers,"  it  will  afford  the  skillful  advocate  a  stock  in  trade  of  good 
sayings,  to  quote,  as  occasion  offers,  to  courts  and  juries.  Nor  is 
it  as  destitute  of  sound  instruction  as  its  title  might  indicate.  The 
following  extract,  for  instance,  may  be  viewed  in  its  humorous 
sense  as  illustrating  the  Law  of  Ballooning  ;  but  in  a  serious  sense, 
it  is  a  useful  disquisition  upon  the  doctrine  of  Proximate  and  Re- 
mote Cause ;  and  it  will  also  serve  to  illustrate  the  general  style  of 
the  author,  and  character  of  the  book. 

"Guille  V.  Swan  (19  Johns.  381)  is  a  famous  case.  Mr.  Guille 
was  a  person  whose  thoughts  and  wishes  called  him  above  the 
earth.  He  longed  for  something  higher  and  better  than  worldly 
things.  He  was  an  aeronaut.  He  made  a  voluntary  ascent  in  the 
vicinity  of  Swan's  garden,  and  an  unwilling  descent  into  the  same. 
In  his*peril  he  called  aloud  to  the  pursuing  crowd  to  help  him. 
Meanwhile  he  was  being  dragged  along  in  the  balloon,  and  causing 
some  slight  damage  to  Mr.  Swan's  garden  sauce.  The  crowd, con- 
sisting of  some  two  hundred  good  Samaritans,  broke  through 
Swan's  fences,  and  threw  his  vegetables  and  flowers  into  great  dis- 
order. Now,  it  was  lawful  for  Mr.  Guille  to  ascend.  It  was  lawful 
for  the  crowd  to  gaze  and  admire,  for  the  balloonist  to  call  upon 
them  in  his  extremity,  and  for  them  to  rush  to  the  rescue.  But  Mr. 
Guille  had  to  pay  for  Swan's  garden  sauce.  It  was  unquestionably 
very  selfish  and  narrow-minded  for  Swan  to  insist  on  indemnityi 
but  he  took  a  worldly  view  of  the  affair.  He  had  no  interest  in 
the  sublime  problem  of  aerial  navigation ;  he  had  no  individual 
friendship  for  the  aeronaut ;  he  had  no  general  care  for  the  crowd  j 
all  he  knew  was  that  the  radishes  and  other  esculent  roots  had  been 
spoiled,  and  he  wanted  his  pay,  and  he  got  it.  So  mean  is  human 
nature  \  but  we  have  to  deal  with  it  as  we  find  it.  It  seems  rather 
hard  that  one  must  be  answerable  for  the  vegetable  and  floral  con- 
sequences of  human  curiosity,  and  for  the  officiousness  of  two  hun- 
dred friends,  when  half  a  dozen  would  have  answered  every 
purpose.     If  science  has  to  struggle  against  such  things  it  is  to  be 


PHASES    OF   THE   LAW,  ETC.  209 

1  that  the  navigation  of  the  air  will  remain  an  unsolved  prob- 
If  garden  shoots  are  to  be  preferred  to  parachutes,  man  must 
ntent  to  crawl  along  the  potato -and -radish -bearing  earth  at 
lail's  pace  of  sixty  miles  an  hour.  This  idea  of  the  conse- 
:es  of  curiosity  troubles  us.  If  this  is  the  law,  then  Mr.  Bar- 
in  transporting  his  fat  woman  or  Chinese  giant  about  the 
ry,  might  be  made  to  answer  for  the  safety  of  the  bridges 
;n  down  by  the  crowds  assembled  to  gaze  at  those  unrivalled 


iMMENTARY  ON  THE  LaW  OF  ACENCy  AND  AGENTS.       By  FrAN- 

Wharton,  LL.  D.     Philadelphia:  Kay  &  Brother.     1876. 
;  reserve  this  work  for  an  extended  notice  in  our  next  issue. 

iDiES  AND  Remhdial  Rights,  by  the  Civil  Action,  according 
the  Reformed  American  Procedure.  A  Treatise  adapted  to  use 
all  the  Stales  and  Territories  where  that  System  prevails.  By 
HN  Norton  Pomerov,  LL.  D.  Boston  :  Little,  Brown,  &  Com- 
[ly.   1876. 

lis  work,  like  the  preceding,  is  too  important  to  be  dismissed 
a  few  words.     We  tlierefore  reserve  it  for  a  somewhat  extended 

LB  Argued  and  Determinkd  in  the  Circuit  and  District 
)URT5  OF  THE  UNITED  STATES,  for  the  Seventh  Judicial  Circuit.- 
■  JosTAH  H.  BrssELL,  ofthe  Chicago  Bar,  Official  Reporter.  Vol. 

Chicago:  Callaghan  &  Co.  1876. 
lis  volume  embraces  cases  scattered  through  vai  ious  years  from 
to  1874.  The  Seventh  Circuit  is  presided  over  by  Mr.  Justice 
s.  The  Circuit  Judge  is  Hon.  Thomas  Drummond,  whom  the 
ago  lawyers  esteem  the  ablest  of  the  nine  circuit  judges.  We 
le  Eighth  Circuit  join  issue  with  them  in  this  ;  we  are  not  wii- 
lo  concede  that  there  is  any  judge  in  any  American  court  abler 

Judge  Dillon.  We,  however,  do  concede  great  ability  to 
e  Drummond,  and  we  also  concede  that  he  is  supported  by  an 
r  of  very  able  district  judges.  These  facts,  together  with  the 
ler  fact  that  the  Seventh  Circuit  embraces  several  important 
mercial  cities,  make  these  reports  very  desirable.  The  reporter 
lawyer  of  good  ability.  In  addition  to  the  (act  that  he  does 
work  of  reporting,  properly  so  called,  in  a  creditable  manner, 
dds  thereto  the  duties  of  editor,  and  enriches  many  of  the  de- 
ns with  notes  of  other  cases.  These  books  are  printed  and 
id  in  excellent  stjie. 
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IX,— NOTES. 
Hon.  W.  F.  Cooper. 

William  Frierson  Cooper,  whose  portrait  we  publish  in  this  num- 
ber, was  born  on  the  nth  of  March,  1820,  in  Williamson  county, 
raised  in  Maury  county,  and  has  lived  since  early  manhood  in  Da- 
vidson county,  three  counties  lying  contiguous  to  each  other  across 
the  center  of  the  State  of  Tennessee.  He  is,  by  both  parents,  of 
the  Scotch-Irish  race  from  the  north  of  Ireland,  which  constitutes 
so  large  a  portion  of  the  population  of  the  Southern  States.  Both 
families,  the  Coopers  and  the  Frieisons,  settled  in  South  Carolina, 
his  paternal  grandfather  being  a  captain  in  Sumpter's  brigade  dur- 
ing the  Revolutionary  war,  and  both  moved  to  middle  Tennessee 
early  in  tne  present  century. 

Being  sent  early  to  school,  and  having  a  ready  memory,  he  was 
pushed  forward  beyond  his  years,  and  was  always  in  classes  of 
which  he  was  the  youngest  member,  and  so  continued  until  he 
graduated  at  college  when  only  eighteen  years  of  age.  The  strain 
upon  his  mental  faculties  was,  however,  as  he  is  in  the  habit  of 
saying,  moderated  by  the  absence  of  emulation,  which  he  was  too 
young  to  feel  in  its  full  force,  and  by  an  uncontrollable  appe- 
tite for  general  reading.  At  twelve  years  of  age,  he  spent  a 
winter  in  New  Orleans,  where  he  learned  the  French  language, 
and  acquired  a  taste  for  French  literature.  In  the  summer  of 
1834,  Mr.  Polk,  then  a  member  of  Congress  from  Maury  county, 
concluded  to  take  his  youngest  brother  and  two  of  his  nephews 
to  Yale  College  to  finish  their  education,  and  young  C.  was  per- 
suaded to  join  them.  Under  the  charge  of  the  future  President 
of  the  United  States,  these  young  Tennesseans  paid  their  respects 
to  the  then  President,  the  venerable  chief  from  their  own  state, 
and  bowed  before  the  tomb  of  the  first  of  Presidents.  They  en- 
tered the  same  class  at  Yale  College,  were  joined  by  two  other 
students  from  their  state,  making  perhaps  a  larger  number  of  Ten- 
nesseans than  were  ever  together  there  at  one  time  before  or  since, 
and  five  of  them  graduated  in  the  class  of  1838. 

Upon  his  return  home,  one  of  the  leading  lawyers  of  Columbia, 
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needed  a  young  man  in  whom  he  could  have  confidence  to  aid 
in  his  heavy  practice,  offered  to  give  him  an  equal  partnership 
ion  as  he  could  obtain  a  license.  But  the  young  graduate  con- 
ed himself  unfitted  for  the  contests  of  the  forum,  and  declined 
generous  offer.  He  had  previously  concluded  to  study  med- 
;,  and  diligently  applied  himself  accordingly  for  the  next  two 
5,  taking  during  the  time  a  course  of  lectures  at  the  University 
'ennsylvania.  This  period  was  sufficient  to  satisfy  him  that 
e  the  study  of  the  profession  chosen  was  profoundly  inter- 
ig,  its  practice  was  not  suited  to  his  tastes.  Having  ascer- 
:d  this  fact,  he  made  up  his  mind  to  change  his  profession, 
immediately  commenced  the  study  of  law.  The  lawyer 
Ldy  mentioned  renewed  his  offer,  and  in  the  same  month  that 
ame  of  age,  the  subject  of  our  notice  obtained  a  license  to 
tice  law,  and  went  into  partnership  with  the  late  chancellor, 
uel  D,  Frierson. 

he  next  three  years  were  spent  in  active  business  and  diligent 
y,  which  so  increased  the  self-confidence  of  the  young  law- 
that  he  determined  to  seek  a  wider  field.  He  spent  the  fall, 
part  of  the  winter,  in  New  Orleans,  being  inclined  to  remove 
lat  city.  On  his  return  he  remained  a  few  days  at  Nashville 
rgue  some  of  his  cases  in  the  supreme  court,  and  was  so 
h  pleased  that  he  concluded  to  spend  at  least  the  ensuing 
Tier  in  that  city.  Understanding  his  intentions,  the  Hon.  A. 
'.  Nicholson,  late  the  chief  justice  of  the  Supreme  Court  of 
nessee,  who  had  then  only  recently  removed  from  Columbia 
'ashville,  kindly  took  him  into  partnership, 
ashville  thus  became  the  home,  and,  as  it  proved,  the  per- 
ent  home  of  the  young  lawyer.  The  comparative  leisure  of 
next  few  years  gave  him  the  opportunity  of  deepening  the 
dations  of  his  legal  studies.  He  commenced  at  the  same  lime, 
mode  of  disciplining  his  faculties  and  increasing  the  accuracy 
is  knowledge  of  the  state  decisions,  to  report  the  opinions  of 
supreme  court  for  one  of  the  daily  papers,  preparing  the 
-notes,  and,  with  occasional  suggestions  from  the  Hon.  W, 
urley,  one  of  the  judges  of  the  court,  condensing  the  opinions 
iselves,  when  too  long  to  be  inserted  in  extenso.  This  hecon- 
:d  to  do  tor  several  years.  At  the  December  Term,  1846,  of 
supreme  court,  his  arguments  were  twice  favorably  noticed 
le  judge  who  delivered  the  opinion  in  the  cases,  one  of  these 
ments  receiving  the  unusual,  if  not  unprecedented  honor  of 
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being  expressly  referred  to  and  adopted  by  the  court.  Brown  v, 
Vanlier,  7  Hum.  239.  All  of  the  judges  of  that  court  treated  him 
with  the  kindness  which  was  their  uniform  characteristic  towards 
young  men,  but  he  formed  an  intimate  and  cordial  friendship 
with  Judge  Turley,  who,  to  a  lofty  intellect  and  genial  disposition, 
added  a  fondness  for  general  literature,  which  was  a  powerful 
connecting  link  between  them. 

In  185 1,  upon  the  death  of  Chancellor  Cahal,  the  Nashville  bar 
united  in  recommending  Judge  Cooper  to  fill  the  vacancy,  but  he 
declined  to  allow  his  name  to  be  used  when  he  understood  that 
Judge  Nicholson,  who  had  returned  to  Columbia,  was  willing  ta 
accept  the  position.  And,  afterwards,  when  Judge  Nicholson  re- 
signed, he  warmly  supported  Judge  Frierson  for  the  office.  In  the 
latter  part  of  the  same  year  he  entered  into  partnership  in  the  prac- 
tice of  the  law  with  the  Hon.  Andrew  Ewing,  which  continued 
for  ten  years,  and  until  he  was  elected  one  of  the  judges  of  the 
supreme  court.  By  the  terms  of  the  partnership,  Judge  Cooper 
took  exclusive  charge  of  the  chancery  business,  and  Mr.  Ewing  of 
the  business  of  the  law  courts,  each  following  his  cases  to  the  su- 
preme court.  The  equity  business  into  which  Judge  Cooper  thus 
stepped,  had  been  built  up  by  the  Hon.  Edwin  H.  Ewing,  then 
and  now  one  of  the  first  lawyers  and  public  men  of  the  state,  who 
had  concluded  to  spend  a  few  years  in  Europe.  It  taxed  his  flow- 
ers to  the  utmost,  and,  increasing  as  it  did  with  the  growth  of  the 
city,  it  kept  him  incessantly  employed  during  this  period. 

On  the  8th  of  February,  1852,  the  legislature  of  the  state  ap- 
pointed Return  J.  Meigs,  Esq.  and  Judge  Cooper  to  revise  and 
digest  the  general  statutes  of  the  state.  Under  this  appointment 
the  present  Code  of  Tennessee  was  prepared,  and  passed  into  a 
law  by  the  General  Assembly  of  1857-8.  Both  revisers  separately 
went  over  and  digested  the  whole  body  of  the  law,  compared  to- 
gether their  separate  work,  and  united  in  the  drafts  submitted  to 
the  legislative  committee,  and  which  were  adopted  by  the  legisla- 
ture almost  without  modification.  The  analytic  plan  of  the  Code 
is,  however,  exclusively  the  work  of  Judge  Cooper. 

In  1854,  upon  the  change  in  the  state  constitution  giving  the 
election  of  judicial  officers  to  the  people,  Judge  Cooper  was  a  can- 
didate for  the  office  of  Attorney-General  and  Reporter,  but  was 
defeated,  his  successful  competitor  being  Hon.  John  L.  T.  Sneed, 
then  a  deservedly  popular  member  of  the  opposite  political  party, 
and  now  one  of  tV.e  judges  of  the  supreme  court.  In  October,  1861, 
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fee  became  a  candidate  to  fill  the  vacancy  on  the  bench  of  the  su- 
preme court,  occasioned  by  the  resignation   of  Hon.    Robt.   L. 
Caruthers,  and  was  elected.   The  courts  were,  however,  almost  im- 
nied lately  thereafter  closed  by  the  late  civil  war,  and  upon  the  re- 
org-anization  of  the  state  government  in   1865,  new  judges  were 
appointed  by  the  Executive.     The  enforced  leisure  occasioned  by 
the  ivar  gave  to  Judge  Cooper  the  opportunity  of  carrying  out  a 
^ong^    cherished  plan  of  a  trip  to  Europe.     Some  of  the  fruits  of 
this  trip  have  appeared  in  previous  volumes  of  this  Review,  under 
the  style  of  "English  and  French  Law,"  and  ''Modern  Theories 
■^^  G^overnment." 

"pon  the  re-opening  of  the  courts  at  the  close  of  the  war,  Judge 
"v-oop^er  resumed  the  practice  of  his  profession,  confining  himself 
to  charicery  cases.  He  was  in  partnership  for  a  few  years  with  the 
"On.    !Robt.  L.  Caruthers,  his  predecessor  on  the  supreme  bench, 

ana  upon  his  retirement,  with  his  brother,   Hon.  Henry  Cooper, 

the 
^   Present  senator  in  Congress.     In  November,  1872,  he  was  ap- 

Pointed,  by  the  Governor,  Chancellor  of  the  Nashville  Chancery 

^strict:,  and  in  August,  1874,  he  was  elected  by  the  people  to  the 

'^^    p>lace.     His  decisions,  since  he  has  been  upon  the  bench, 

^  m    part  been  published  in  the  first  volume  of  Tennessee  Chan- 

^  ^^  ports. 

^  tVi^  year  1870,  Judge  Cooper  superintended  the  republication 

**^      early  Tennessee  reports.     He  prepared,  or  re-wrote  the 

*y^~^otes  of  the  first  eight  volumes  of  these  reports,  with  notes 

,,     ^'^ferences.     These  volumes,   together  with  a  new  annotated 

,       ^^11    of  Meig's  Reports,  were  republished  in   1870.     Recently 

•        ^^ork  of  republishing  the  Tennessee  reports  has  been  resumed 

•   I.  Jones  &  Co.,  of  St.  Louis;  first  Yerger,  being  now  almost 

^  ^  for  issuance.    Judge  Cooper  has  consented  to  edit  this  re- 

, ^^^tion.     He  has  entirely  re-written  the  head  notes  of  the  vol- 

^    ^  Of  Yerger  thus  far  prepared,  with  references  as  in  the  previous 

Q^       '^^s.     The  advantage  of  the  work  is  that  it  supplies  the  place 

Qj.   .     I^igest,  each  case  referring  to  all  others  in  which  it  is  cited, 

^^   'W'hich  the  like  question  is  ruled. 

^^j^        ^^e  Cooper  is  now  fifty-six  years  of  age.    The  longevity  of  his 


gj^«  ^^ors  and  his  temperate  and  orderly  habits  and  cheerful  dispo- 
,j^^  ^  point  to  the  conclusion  that  twenty  years  of  vigorous  and 
-j)^      ^*   labor  yet  remain  to  him.    Those  years  will  yield  the  greatest 


l^  »^     ^s  to  society  if  consumed  in  the  labors  of  the  judicial  bench. 
'3^  with  some  degree  of  truth  be  said  of  a  judge,  as  of  a  poet, 


214  NOTES. 

that  he  is  born,  not  made.  We  mean  that  the  judicial  tempera- 
ment is  innate  in  some  men.  Judge  Cooper  is  one  of  those  men. 
He  loves  the  administration  of  justice.  The  possession  of  an  am- 
ple competence  places  him  beyond  the  reach  of  every  ambition, 
except  the  ambition  which  has  moved  the  greatest  and  best  judges,  j 

the  desire  to  do  right  and  to  leave  behind  an  honorable  name.  ] 

The  death  of  his  former  partner,  the  able  and  learned  Chief 
Justice  Nicholson,  will,  we  are  confident,  restore  Judge  Cooper 
to  his  former  position  on  the  Supreme  Bench  of  Tennessee.  But 
we  shall  not  be  contented  to  see  his  usefulness  limited  to  that 
position.  For  twelve  years  the  South  has  had  no  representative 
on  the  Supreme  Bench  of  the  United  States.  The  exclusion 
from  the  National  Court  of  Last  Resort  of  a  section  embracing 
one-third  of  the  population  of   the  Union — &  section  which  has  | 

contributed  to  that  bench  such  great  names  as  Marshall^  Taney,  . 

Catron  and  Campbell — &  section,  too,  whose  laws  and  institutions  ! 

contain  so  much  that  differs  from  those  of  the  rest  of  the  Union — 
cannot  be  expected  to  last  much  longer.  The  South  is  fairly  en- 
titled to  her  representatives  on  that  bench, — unless  she  is  unable  to 
produce  lawyers  worthy  of  such  high  positions.  She  can  certainly 
produce  one  such  man,   and  that  is  the  subject  of  this  sketch.  | 

When  it  shall  become  necessary  to  look  to  the  South  for  a  suitable 
appointee  to  that  great  court,  the  general  consent  of  the  bar  will,.  I 

unless  we  are  greatly  mistaken,  point  to  him. 
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CONTROVERSIES   OF  MODERN  CONTINENTAL 
JURISTS. 

I!.    CUSTOMARY  LAWS  AND  CODIFICATION. 

'The  Law,  like  Language,  or  Manners,  is  a  part  of  the 
y  Ufe  of  a  nation.  The  individuality  and  the  nationality 
a  people  are  usually  to  be  found  in  their  laws,  which  un^ 
go  a  transformation  with  the  progress  of  time.  The  leg- 
,tion  which  is  young  will  always  difTer  from  that  of  a  na- 
1  that  is  old ;  for  the  sum  of  the  laws  which  beget  the 
islation  of  a  country  is  nothing  else  but  the  mental  char- 
cr  of  that  country." 

'Law  is  not  an  artificial  and  arbitrary  thing  that  can  be 
inged  every  instant;  it  is  only  the  product  of  reflection  of 
,ri  or  of  society.  The  legislator  who  wishes  to  give  to  his 
rk  a  body  and  a  dominant  form,  cannot  deviate  from  the 
ths  of  history,  without  danger  of  going  astray.  He  can- 
t  disdain  facts,  nor  mistake  the  development  of  the  public 
nd,  without  compromising  the  situation.  Neither  can  he 
jpare  for  us  an  imaginary  state  of  abstract  happiness,  with- 
t  incurring  the  risk  of  destroying  the  foundations  on  which 
:iety  rests.  The  true  task  of  the  legislator  consists  not  in 
tting  forth  opinions  purely  personal  and  theoretical,  prin- 
iles  more  or  less  new;  his  task  is  to  make  known  to  the 
tion  the  germs  of  legislation  which  it  contains  within 
bosom,  sometimes  unconsciously,  and   to  give  to  these 
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germs  a  definite  and  precise  expression.  The  legislator 
should  have  not  only  a  thoroughly  well  developed  mind  and 
a  synthetic  ability,  but  he  should  also  possess  a  profound 
historical  knowledge,  and  should  be  intimately  acquainted 
with  all  the  peculiarities  of  each  period,  and  with  every  form 
of  law." 

"The  law  is  not  the  product  of  arbitrary  will,  but  is  the 
product  of  the  entire  past  of  a  nation ;  it  is  not  formed  acci- 
dentally, but  naturally.  The  law  should  be  what  it  is,  and 
not  otherwise  ;  that  is  to  say,  it  should  he  the  necessary  re- 
sult of  the  interior  organization  of  the  nation  itself  and  of  its 
history.  Each  epoch  should  apply  its  particular  activity  to 
properly  lay  hold  of,  to  rejuvenate,  and  to  revivify  this  given 
matter." 

"With  regard  to  these  anterior  elements  there  can  be  no 
question  as  to  whether  they  are  good  or  had ;  for,  to  suppose 
that  it  would  be  well  to  admit  them,  or  that  it  would  be 
wrong  to  reject  them,  would  be  to  recognize  the  possibility 
of  that  admission  or  rejection.  It  is  rigorously  impossible 
for  us  to  withdraw  ourselves  from  these  various  elements  ; 
they  dominate  us  inevitably.  We  can  give  ourselves  up  to 
illusions,  but  we  can  change  them  never.  Whoever  abuses 
himself  in  this  manner,  and  whoever  wishes  to  act  according 
to  the  caprice  of  his  will,  where  a  higher  common  will  alone 
is  possible,  loses  his  finest  prerogatives  ;  he  is  a  serf,  who  for- 
gets himself,  in  a  dream  that  he  is  king,  when  he  might  be  a 
free  man. " 

Thus  far  Savigny.^  What  he  was  censuring  was  the  Code 
Napoleon,  and  all  similar  productions.  That  his  opinion  was 
entitled  to  respect,  will  be  universally  conceded ;  and  it  is 
true  that  in  this  particular  instance  his  views  had  a  very  wide 
and  lasting  influence.  In  his  own  country  no  jurist  has  ever 
stood  so  high  ;  nor  has  any  jurist  of  his  country  ever  acquired 
such  a  reputation  abroad.  His  knowledge  of  the  civil 
law  was  profound  and  critical ;  nor  was  he  inferior  to  any  of 
his  contemporaries  in  his  acquaintance  with  the  commercial 

*  Vom  Beruf  unserer  Zeit  fur  Gesetzgebung  und  Rechtswissenschaft. 
Heidelberg,  1814. 
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les  of  Europe.  He  was  the  first  in  his  own  country  to 
at  the  law  in  a  purely  philosophical  manner.  Abandoning 
;  mechanical  system  of  writing  on  the  law,  the  method  of 
>wrting  every  sentence  in  a  sea  of  citations,  his  purpose 
s  to  present  the  spirit  of  the  law ;  for  he  supposed  that 
;re  was  no  law  which  had  not  a  reason  for  its  existence ; 
d  that  reason  he  sought  in  the  manner  of  its  coming  into 
istence,  and  the  manner  in  which  its  existence  had  been 
^served.  He  was  of  what  is  called  the  historical  school  of 
ists,  and  he  is  usually  regarded  as  being  at  the  head  of 
it  school. 

[f  the  French  Revolution  had  only  been  a  tumultuous  out- 
:ak  of  popular  violence,  it  would  have  received  and  de- 
ved  less  attention  than  has  been  given  to  it.  But  it  afforded 
narrow  field  in  which  many  theories,  invented  or  accep- 
1  by  men  of  reflection  and  genius,  being  put  into  practical 
eration,  met  in  deadly  conflict,  and  ran  their  various  and 
t  uninstructive  courses.  The  discontent  which  brought 
out  the  Revolution  found  its  seat  in  the  laws  by  which  the 
ople  were  governed.  Other  evils  there  were,  but  these 
i-e  the  most  obvious ;  and  all  other  evils  seamed  to  be  im- 
dded  in  the  law,  or  to  have  found  an  ally  in  the  law.  It 
iS  therefore  that  all  reformers,  philosophers,  and  the  entire 
alanx  of  the  hopeful  and  discontented  directed  all  their 
4cks  on  the  fabric  of  the  law.  They  did  not  wish  for  an 
erthrow  of  law.  They  wanted  a  change  of  laws,  which 
3uld  bring  some  longed-for  enjoyment  and  peace.  The 
evolution,  begun  in  this  spirit,  was  true  to  its  original  im- 
Ise.  The  old  government  was  uprooted  by  legal  proceed- 
js;  and  the  new  governments  kept  themselves  alive  by 
ivs  which  were  designed  to  meet  exigencies  deemed  hos- 
e  to  their  continuance.  If  men,  women  and  children  pass- 
daily  out  to  the  guillotine,  it  was  under  the  fixed  rules  of 
'sitive  laws.  They  were  regularly  tried,  and  tried  by  jury. 
i  men  lost  faith  in  everything  else,  their  faith  in  the  om- 
potenceofthe  law  seemed  to  increase.  It  was  a  time 
len  the  law  was  worshipped  blindly,  wholly,  madly.  The 
K  could  distinguish  the  traitor  though  he  had  uttered  never 
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a  word ;  his  name,  his  connection,  his  associates,  his  carriage, 
something  undefined,  would  suffice  to  reveal  his  true  charac- 
ter to  the  Argus-eyed  law.  The  law  could  fix  the  price  of 
bread,  could  uproot  the  most  ancient  beliefs,  could  give  a  fic- 
titious value  to  bits  of  paper  called  money. 

Had  there  been  no  law,  the  people  would  have  been  infi- 
nitely better  off.  A  fierce  riot  might  have  ended  the  matter. 
But  as  it  was,  men  laid  everything  at  the  door  of  the  law, 
which  was  only  working  out  a  great  and  necessary  purifica- 
tion. All  sense  of  individual  responsibility  was  gone.  In 
view  of  the  results  we  may  say  that,  past  all  war,  famine  and 
pestilence,  when  it  is  needed  to  impose  the  last  degree  of  ag- 
ony on  a  people,  recourse  must  be  had  to  the  strong  arm  of 
the  law.  Cities  have  been  destroyed  by  fire  and  sword  in  a 
night ;  but  the  prolonged  and  keen  anguish  of  the  French 
revolution  has  had  no  parallel.  And  was  this  what  Rousseau 
had  dreamed  in  the  idyllic  days  at  Les  Cltannettes^  or  what 
he  had  proposed  to  the  Academy  of  Dijon  as  the  peaceful 
solution  of  all  human  affairs,  the  goal  of  all  philosophical  en- 
deavor ? 

And  what  was  the  cause  of  this  dire  catastrophe  ?  Possi- 
bly it  was  nothing  more  than  this,  that  the  people  had  broken 
away  from  all  the  traditions  of  the  past.  \  They  were  attempt- 
ing to  reduce  to  practice  theories  fair  to  the  view,  but  new 
and  untried.  Their  failure  might  not  prove  their  wortl^ess- 
ness,  but  only  the  unfitness  of  the  people  to  receive  them. 
That  question  might  remain  open ;  but  still  the  mistake 
would  be  none  the  less,  for  it  is  the  duty  of  the  reformer  to 
consider  not  only  the  abstract  quality  of  his  theories,  but  al- 
so the  conditions  under  which  they  are  to  be  introduced. 

That  the  excesses  of  the  Revolution  should  be  succeeded 
by  a  reaction  was  what  might  have  been  expected.  How 
quickly  that  reaction  set  in  in  England  is  well  known.  It 
went  to  great  extremes,  and  produced  new  evils  of  its  own. 
The  champions  of  the  perfectibility  of  humanity  subsided 
into  an  humble  attitude ;  the  friends  of  free  government 
dropped  off  one  by  one ;  if  they  went  not  over  to  the  other 
side,  they  spoke  more  distrustingly,  changing  their  mode  of 
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ech,  attaching  subtle  conditions,  clothing  their  proposi- 
is  in  hypothetical  forms,  where  they  had  previously  as- 
led  a  dogmatic  tone.  Old  evils  were  preferred  to  the 
ard  of  new  remedies.  Indeed  old  evils  were  preferred  in 
le  sort  for  their  own  sake.  Such  as  they  were,  our  fath- 
had  known  them ;  antiquity  had  hallowed  them ;  they 
e  the  heirlooms  of  humanity,  enveloped  with  the  fragrant 
nories  of  the  past. 

n  France  the  natural  course  of  events  was  disturbed  by  a 
digy.  Napoleon  arrested  the  reaction  in  the  beginning 
ts  career,  and  communicated  to  public  sentiment  an  im- 
se  of  his  own.  Succeeding  to  a  popular  government,  his 
ver  was  necessarily  extensive,  because  he  succeeded  to 
vague  and  unlimited  power  of  the  people.  What  he 
ved  was  conquest  abroad  and  peace  at  home,  and  for 
se  joint  ends  he  required  a  strong  government.  The  legal 
aia  had  not  quite  spent  its  force.  He  determined  to  grat- 
it  by  a  novelty  of  his  own.  Doubtless  his  chief  object 
i  to  concentrate  power  in  his  own  hands  in  a  permanent 
nner.  To  do  this  by  detail  would  be  to  develop  a  race 
critics,  who  would  follow  every  change  i^  the  laws  with 
isure  and  melancholy  foreboding  ;  to  work  out  a  general 
ovation  of  the  laws  would  baffle  the  lighter  spirits  which 
:  only  on  details,  would  give  a  wider  scope  for  the  main 
pose,  would  excite  a  greater  admiration  among  his  ad- 
ents ;  and  it  was  more  in  accordance  with  his  genius  to  do 
ngs  on  a  lar^e  scale  than  on  a  small  one.  He  desired  to 
the  founder  of  a  new  order  of  things,  and  to  leave  the  old 
temasmuch  out  of  sight  as  possible.  The  important 
rk  of  preparing  a  code,  which  was  a  part  of  his  plan,  was 
nmitted  to  four  men,  Tronchet,  Malleville,  Portalis  and 
;ot-Preameneu.  Considering  the  vast  extent  of  legal  sci- 
:e,  the  intricacy  and  delicacy  of  the  undertaking,  one 
uld  think  that  the  extremes!  limits  of  human  life  would 
:dly  suffice  for  such  a  task ;  but  such  was  the  impatience 
the  conqueror  by  whom  the  project  was  conceived,  that  in 
ittle  niore  than  four  months  the  draft  of  the  code  was  com- 
te.     It  is  perhaps  needless  to   say   that  this  dizzy  speed 
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was  incompatible  with  the  highest  attainment  in  the  work  of 
reducing  law  to  a  written  system ;  yet  the  code  thus  prepar- 
ed was  found  to  be  so  much  better  than  no  code  at  all,  that 
no  change  of  government  has  ever  displaced  it.  It  has; 
grown  continually  in  favor,  and  it  will  no  doubt  remain  for  a 
long  period  of  time  as  the  foundation  of  French  jurispru- 
dence. At  present,  opposition  to  it  in  France  is  a  thing 
quite  unknown. 

The  doctrine  of  the  French  Revolution  found  at  first  many 
of  its  warmest  adherents  in  Germany;  but  the  sympathy 
and  enthusiasm  on  that  side  were  ^^ut  of  a  trivial  date,  doom- 
ed to  disappear  before  the  international  complications  which 
ensued.  During  the  long  wars  of  Napoleon,  the  govern- 
ments of  the  country  animated  the  valor  of  the  people  by 
promises  of  reform,  which  was  to  be  worked  out  as  soon  as 
peace  should  admit  of  attention  being  given  to  internal  af- 
fairs ;  but  when  at  last  the  war  was  ended,  the  promises 
were  forgotten  by  all  except  those  in  whose  favor  they  were 
made ;  and  such  was  the  general  exhaustion  that  they  made 
but  little  expostulation.  The  experience  of  the  century  so 
far  was  decidedly  oh  the  side  of  conservatism,  and  those  who 
found  themselves  in  power  made  the  most  of  the  argu- 
ment. When  Thibaut  became  the  advocate  of  a  codification 
of  the  laws,  he  hardly  received  the  countenance  which  might 
have  been  expected  in  view  of  his  great  learning  and  repu- 
tation as  a  jurist,  which  were  only  inferior  to  those  of  Savigny. 
He  had  good  grounds  for  urging  his  proposed  reform. 
It  was  conceded  that  the  laws  were  in  a  state  of  great  confu- 
sion. From  the  days  of  Justinian  down,  there  had  been  no 
attempt  at  any  methodical  arrangement.  For  this  rude  and 
unintelligible  chaos,  Thibaut  proposed  a  code,  "which  should 
be  simple  and  rational,  accessible  to  every  mind,  even  the 
most  mediocre,  in  which  lawyers  and  judges  could  behold  in 
every  case  the  living  law  before  them." 

This  was  aiming  rather  high  perhaps  ;  but  it  was  not  that 
feature  of  his  plans  which  created  opposition.  Perhaps  he 
used  enthusiastic  language  in  order  to  secure  friends  to  his 
cause.     But  the  tide  was  against  him.     The  government  had 
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nuch  fear  of  this  innovation  as  if  it  had  been  an  incipient 
d  of  treason.  The  existing  state  of  things  was  good 
>ugh.  What  might  come  with  an  era  of  general  legisla- 
1  could  not  be  divined  with  perfect  certainty.  It  was  easier 
■tart  the  legislative  machine  than  to  stop  it.    The  ques- 

I  became  a  political  one ;  and  from  that  moment  its  prac- 

II  solution  depended  more  upon  passion  and  prejudice 
n  upon  the  dictates  of  reason.  The  bar  everywhere  is 
ally  conservative  to  a  fault,  and  is  rarely  disposed  to  favor 
ensive  innovation ;  but  in  this  case,  the  bar,  being  de- 
ident  on  the  government,  reflected  in  the  main  the  policy 
the  government.  But  notwithstanding  these  adverse  sur- 
indings,  Thibaut  succeeded  in  rallying  a  party  of  his  own, 
nposed  of  such  lawyers  as  were  imbued  with  the  spirit  of 
orm,  and  such  of  the  laity  as  he  could  get  to  understand 
!  question,  and  to  perceive  the  need  for  some  change  in 
;  existing  system  of  jurisprudence,  the  evils  of  which  he 
,de  clearly  manifest  even  to  those  who  were  incapable  of 
jgesting.any  plausible  remedy. 

rhat  Savigny  would  favor  the  proposed  remedy  was 
t  probable.  Belonging  to  the  order  of  the  nobility, 
sympathies  were  strongly  on  the  side  of  the  exist- 
;  state  of  things;  as  a  jurist  he  had  been  so  long  im- 
:rsed  in  the  study  of  the  past  that  he  had  become  soine- 
at  oblivious  of  the  present.  He  put  by  the  questions 
ich  have  often  divided  students  of  jurisprudence.  Wheth- 
the  law  is  educated  sympathy,  educated  utility, _  or  edu- 
:ed  conscience,  he  would  not  stop  to  discuss.  He  was  of 
)se  who  assert  that  governments  are  not  made ;  that  they 
,ke  themselves.  It  might  seem  easy  enough  to  trace  the 
jse  of  the  government  of  a  Caesar  or  of  a  Napoleon  ;  but 
:n  we  should  have  to  consider  the  infinite  number  and  suc- 
ision  of  facts  and  events  that  rendered  a  Caesar  or  a  Na- 
leon  possible.  There  are  always  innumerable  ultimate 
i  cooperating  causes  that  we  can  never  discover.  Admit- 
g  that  we  can  sometimes  connect  certain  causes  with  their 
:cts,  yet  we  can  never  be  certain  that  they  are  controlling 
ises.      From  the  fact  that  Savigny  deprecated  in  a  general 
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way  all  preconceived  appliances  in  matters  of  law,  he  is  often 
spoken  of  as  a  fatalist ;  but  what  he  contended  for  can 
hardly  be  identified  with  fatalism,  pure  and  simple,  such  as 
pervades  the  Greek  drama,  where  supernatural  intervention 
cancelled  visible  causes,  and  wrought  such  effects  as  could 
only  be  ascribed  to  the  will  of  the  gods ;  nor  yet  with  the 
modem  determinism,  which  supposes  a  long  and  intricate 
chain  of  causes  upon  which  the  exercise  of  the  human  will 
absolutely  depends.  Of  these  two  classes  of  fatalists  we 
have  had  specimens  in  the  law,  as  we  shall  see  hereafter ;  we 
have  had  advocates  of  the  divine  rjght  of  kings,  and  advocates 
of  a  sociology  based  on  natural  laws  incapable  of  control, 
that  operate  with  perfect  precision ;  but  Savigny  was  appar- 
ently none  of  these :  he  was  simply  a  legal  quietist,  discred- 
iting the  value  of  human  foresight. 

The  views  of  Savigny  are,  in  short,  these : 

A  code  is  inconsistent  with  all  proper  ideas  of  the  origin 
of  laws  ;  it  is  the  work  of  legislation;  and  in  the  normal  gen- 
esis of  law,  legislation  has  but  little  to  do.  In  all  countries, 
whether  civilized  or  savage,  the  primitive  source  of  law  is 
custom.  Given  the  situation  and  pursuits  of  a  people,  their 
history  and  habits,  and  you  have  their  laws.  From  out  all 
of  the  elements  of  any  given  social  condition  there  will  grow 
up  certain  customs,  which  at  the  proper  time  will  be  trans- 
formed into  laws.  Laws  are  not  the  product  of  scientific  re- 
search, nor  of  laborious  study;  they  are  simply  born  as 
language  is  born ;  they  form  themselves  internally  in  the 
popular  persuasion,  externally  in  the  manner  of  life  ;  which, 
being  established  by  long  observance,  gradually  clothes 
itself  with  legal  sanctions.  The  law  thus  shaped  by  custom  is 
the  natural  form  of  all  law,  in  the  presence  of  which  legisla- 
tion is  something  artificial,  mechanical,  a  violation  of  the 
order  of  nature.  The  law  derived  from  custom,  and  that 
derived  from  legislation  are,  so  to  speak.  Nature  and  the 
physician  :  Nature  should  be  allowed  to  take  care  of  herself, 
to  work  out  her  own  problems ;  and  the  physician  should  be 
called  in  as  rarely  as  possible.  His  very  presence  indicates 
disease.     If  Nature  performs  her  work  slowly,  she  performs 
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it  well ;  the  work  of  man  is  fitful  and  imperfect.     It  is  not 
within  the  compass  of  human  ability  to  construct  a  set  of 
rules  that  shall  apply  to  all  classes  of  men,  under  all  circum- 
stances ;  and  which  will  not,  by  reason  of  their  universality 
and  rigid  inflexibility,  produce  in  many  cases  great  injustice 
and  oppression.     The  making  of  a  code  exacts  a  knowledge 
ofevery  possible  human  interest,   subjected  to  every  con- 
<:eivable  contingency,  affected  by  every  relationship  that  can 
arise  in  all  the  varying  exigencies  and  intricate  complica- 
tions of  human  affairs.     No  single  individual,  no  select  num- 
^^r  of  individuals  can  pretend  to  such  knowledge ;  it  is  only 
^^  acquirement  of  many  generations  of  men,  continually 
■fPplying  their  best  sagacity  to  the  actual  business  of  life.    It 
^  Only  thus  that  the  collective  wisdom  of  a  community  can 
^  expression  in  the  law.     If  we  might  by  any  exercise  of 
^  Powers  of  conception  suppose  a  competent  code  to  have 
^X3    once  made,  it  would  only  be  of  transient  utility ;  for 
■^'^     is  no  absolute  standard  of  legal  perfection ;  the  condi- 
"^s     of  society  are  continually  changing,  and  what  is  a  good 
*"    *<>r  to-day  will  be  a  bad  law  for  to-morrow.     The  legisla- 
■"•     liVte  Penelope,  must  be  always  unravelling  the  web  that 
■*^s  woven.     Every  change  that  he  makes  involves  a  new 
f*^*~iment,  inflicts  a   sudden  wrench  on   the  body  politic, 
*     i:^  wrought  at  the  expense  of  some  interest  or  right  of 

■  *^  K  tizen  ;  whereas  the  changes  introduced  by  custom  keep 
'^     Exactly  with  the  changes  of  society:    they  respond  to 

■  *'*^»hts  and  interests  of  the  people  just  as  the  mirrored 
'^-S^s  responds  to  the  object  reflected.  There  is  the  same 
'  ^'"^  nee  between  laws  thus  produced  and  laws  which  are 
'^  ""^sult  of  legislative  action,  that  exists  between  theory  and 
'  ^~~ -what  men  think  of  facts  and   the   facts  themselves, 

™'^lation  is  empirical:    custom   is   the   secret,  but   active 

,  .^^  "^ce  of  truth,  advancing  slowly,  but  surely,  and  without 

^  ■"*  ^  effort ;  the  power  of  conviction,  making  itself  felt  little 

' .  '^tJe  in  the  hearts  of  the  people;  who,  yielding  to  its 

■^'****iate  influence,  annex  to  it  in  due  time  a  legal  sanction, 

^-'^i  us  invest  it  with  a  legal  form.     But  before  it  receives 

■*^^  xm,  it  is  binding  on  the  consciences  of  men,  and  should 
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Perhaps  it  would  occur  to  most  persons  at€iAoe1i»t  these 
views  are  suited  to  the  infancy  of  society,  before  men  have 
learned  to  adapt  means  to  ends  in  the  moral  world,  and  when 
the  development  of  law  must  be  left  to  its  own  chance ;  but 
in  truth  the  latest  scientific  investigator  halts  at  the  same 
difficulties  that  oppressed  the  mind  of  Savigny.  Thus  the 
writings  of  Mr.  Herbert  Spencer  sometimes  take  on  a  tone 
very  much  the  same  as  that  which  pervades  those  of  Savigny^ 
though  it  seems  to  be  more  fraught  with  melancholy;  as- 
when  he  says :  "Is  it  not  probable  that  what  in  individual 
organism  is  improperly,  though  conveniently,  called  the  vis 
tnedkatrix  naturce,  may  be  found  to  have  its  analogue  in  the 
social  organism  ?  And  will  there  not  very  likely  come  along. 
with  the  recognition  of  this,  the  consciousness  that  in 
both  cases  the  one  thing  needful  is  to  maintain  the  conditions 
under  which  the  natural  actions  have  full  play  ?    *     *     *     * 

"Given  an  average  defect  among  the  units  of  a  society,  and' 
no  skilful  manipulation,  of  them  will  prevent  that  defect  from 
producing  its  equivalent  of  bad  result.  It  is  possible  to- 
change  the  form  of  these  bad  results ;  it  is  possible  to  change 
the  places  at  which  they  are  manifested ;  but  it  is  not  possi^ 
ble  to  get  rid  of  them.  The  belief  that  faulty  character  can 
so  organize  itself  socially  as  to  get  out  of  itself  a  conduct 
which  is  not  proportionately  faulty,  is  an  utterly  baseless 
belief  You  may  alter  the  incidence  of  the  mischief,  but  the 
amount  of  it  must  inevitably  be  borne  somewhere."* 

Thus  it  is  that  extremes  meet ;  and  that  pessimists  and 
optimists  find  themselves  substantially  on  the  same  ground. 
Spencer  says  in  effect  that  evil  is  in  the  world;  it  always  has 
been  in  the  world,  and  it  always  will  be.  In  old  times  soci- 
ety had  its  thieves  and  murderers ;  and  we  have  them  still  in 
spite  of  the  acts  of  Parliament.  All  that  we  can  do  is  to  take 
a  burden  off  one  man's  shoulders  by  laying  it  on  the  shoul- 
ders of  some  other  man ;  but  what  good  is  there  in  that  ? 

"Let  what  is  broken  so  remain  ; 
The  Gods  are  hard  to  reconcile." 

Though  Savigny  expresses  himself  with  the  hopefulness  of 

The  Study  of  Sociology.  Ch.  I. 
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advocate,  yet  he  is  at  heart  equally  disconsolate;  trusting,. 
;  one  sorely  bereaved,  to  such  changes  as  time  and  chance 
y  bring  about.  The  prime  evils  of  social  life  are  so  inter- 
.'en  with  the  fabric  of  life  that  they  cannot  be  detached  ; 
I  under  all  the  circumstances  the  best  thing  to  be  done,  is 
>ossess  our  souls  in  patience,  lest  in  trying  to  cure  our 
We  make  them  worse.  The  hope  that  he  held  out  was 
eedingly  vague,  and  amounted  to  something  like  trusting 
I'liat  b  called  luck.  He  thought  that  the  social  evils  of 
time  were  to  be  traced  to  a  spirit  of  restless  uneasiness, 
-li  was  prone  to  discontent  with  the  old  ways.  Rousseau 
Id  have  gone  back  to  pre-historic  man  to  find  the  lost 
tineas  of  our  race ;  but  Savigny  reverted  only  to  the  Mid- 
''\ges  as  the  time  when  the  true  science  of  law  was  best 
ic:ed  to  practice.  His  plea  was  simply  for  idleness,  non- 
^n,  and  indifference  as  to  the  adaptation  of  law  to  any 
icular  end.  Why,  if  this  doctrine  was  true,  he  did  not 
:cnd  that  the  fallow  lands,  if  left  alone,  would  produce 
I ,  instead  of  weeds ;  that  children  left  to  themselves 
Id  usually  grow  up  into  wise  and  virtuous  men ;  that  men 
•  drift  carelessly  through  the  world  are  generally  over- 
inby  good  fortune,  does  not  appear, 
liere  was  no  little  artifice  in  the  reference  to  popular  cus- 
^  as  the  best  source  of  law ;  a  sort  of  oblique  homage  to 
people.  Reformers  and  demagogues  had  always 
laimed  on  the  subject  of  the  vox  populi,  the  unerring  wis- 
'  of  the  instincts  of  the  people ;  and  here  the  friend  of" 
ogative  seemed  to  be  making  use  of  the  same  argument; 
he  must  have  known  full  well  that  he  and  they  were 
ng  about  two  different  things.  They  were  talking  about 
-     the  people  think;  while   he  was  talking  about  what. 

do.  The  people  think  what  they  please ;  but  they 
"V»at  they  must;  and  it  was  clearly  no  argument  that 
»^se  in  former  times  the  people  had  conformed  to  cus- 

or  laws  which  they  were  not  at  liberty  to  disregard,, 
should  never  seek  any  change,  but  should  wait  listlessly 

after  the  lapse  of  some  ages  the  structure  of  society 
Id  be  so  altered  that  the  old  customs  would  fall  away,. 
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because  there  would  be  no  longer  anything  to  which   they 
could  attach. 

It  may  seem  strange  to  us  that  any  jurist  should  ever  have 
made  so  much  of  custom  as  an  element  in  the  development 
of  law.  We  live  in  a  country  where  custom  performs  but  an 
insignificant  part  in  that  way ;  everything  is  new,  except  the 
old  laws,  which  we  inherited  ready  made  from  the  mother- 
land ;  but  in  Germany  customary  laws  made  up  a  large  part 
of  the  jurisprudence  of  the  country;  and  it  is  a  common 
thing  to  find  lawyers  praising  that  particular  kind  of  laws 
with  which  they  happen  to  be  most  familiar,  especially  if 
they  have  about  them  the  flavor  of  antiquity.  Thus  Cicero 
found  more  wisdom  in  the  Twelve  Tables  than  in  all  the  other 
books  that  were  ever  written  ;  thus  Savigny,  in  another  work, 
says  that  "lavish  encomium  always  forms  a  part  of  every 
elaborate  treatise  on  the  Civil  Law  ;"3  and  thus  it  is  that  the 
writers  on  the  Common  Law  always  spoke  of  it  as  being  the 
perfection  of  reason.  It  is  not  strange  therefore  that  in  a 
country  where  a  great  part  of  the  laW  depended  on  ancient 
•customs,  lawyers  should  be  found — and  Savigny  was  not 
alone  in  this — who  regarded  Xh^j'us  moribus  constitutum  as  pre- 
eminently entitled  to  respect. 

It  is  doubtless  true  that  in  early  times,  during  which  cus- 
tomary laws  were  almost  the  only  laws  that  had  an  existence, 
the  laws  were  more  simple  than  they  are  at  present ;  but  that 
did  not  depend  on  the  source  from  which  they  were  derived, 
but  on  the  simpler  elements  of  the  society  in  which  they  pre- 
vailed. If  we  could  suppose  such  societies  as  making  laws 
by  conscious  legislation,  we  can  hardly  conclude  that  their 
laws  would  have  had  the  complexity  of  modern  jurisprudence; 
and  there  is  every  reason  to  think  that  they  would  have  been 
simpler  than  they  were,  as  the  laws  could  hardly  have  been 
reduced  to  regular  form  without  cutting  away  some  redun- 
dancies. The  proposition  is  glanced  at  that  the  people  were 
more  innocent  in  their  lives  because  the  laws  were  simpler ; 
but  this,  if  it  be  true  that  the  people  were  more  innocent,   is 

^  Das  Recht  des  Besitzes. 
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idently  mistaking  a  cause  for  an  effect.  We  may  imagine 
community  of  such  virtues  as  to  make  laws  unnecessary/ 
Savigny  compares  the  intervention  of  legislation  to  the 
se  where  a  physician  is  called  in  to  prescribe  for  a  patient ; 
e  demand  for  legislation  being  a  sign  that  the  body  politic 
not  in  a  healthy  condition.  That,  however,  maybe  asserted 
the  introduction  of  any  new  law,  or  modification  of  exist- 
j  law,  whether  by  custom  or  otherwise ;  as  in  every  such 
stance  there  either  exists,  or  is  assumed  to  exist,  an  evil  of 
me  kind  for  which  a  new  remedy  is  required.  He  readily 
mitted  that  the  law  should  continually  be  undei|;oing  a 
ange  in  order  to  meet  the  demands  of  the  ever-changing 
aditions  of  social  life ;  one  of  his  objections  to  code  making 
ing  that  the  lifeless  stability  of  a  code  is  sadly  at  variance 
[h  the  mutability  that  society  must  continually  exhibit, 
lere  was,  therefore,  no  question,  on  his  own  showing,  but 
It  there  is  an  ever  recurring  need  for  calling  in  the  doctor; 
d  the  only  question  at  the  bottom  of  the  controversy  was 
to  what  doctor  should  be  called  in.  Although  he  pro- 
sed that  the  laws  should  be  left  to  take  care  of  themselves 
a  large  extent,  he  probably  did  not  mean  to  assert  that  if 
n  will  cease  to  interfere  with  social  ills,  they  will  in  due 

'f  Thomas  Mare  was  an  accomplished  lawyer ;  but  in  his  Utopia  he 
■o  more  to  say  of  laws  than  this:  "Every  one  of  them  is  skilled  in  their 

It  is  a  very  short  study,  and  the  plainest  meaning  of  which  words 
^Pable,  is  ever  the  sense  of  it."  Book  II.  If  they  were  not  fertile 
's,  they  were  certainly  the  inventors  of  one  financial  scheme  that 
Ken  extensively  adopted  in  this  country  ;  without,  however,  diffus- 
*^.t  general  happiness  among  the  people  that  might  have  been 
F>ated  from  the  source  from  which  it  has  been  derived  :  a  fact  that 
*c:kS5iblybe  imputed  to  the  failure  on  the  part  of  certain  persons 
S^  us  to  act  as  the  class  of  Utopians  referred  to  in  the  last  sentence 

Sollowing  extract  are  said  to  have  acted.  The  author  says  ; 
S"reat  part  of  their  property  is  in  bonds  ;  but  in  their  contracts  no 
4iial  is  bound,  but  a  whole  town.  These  towns  collect  it  from  their 
4ual  debtors,  lay  it  up  in  their  public  chamber,  or  enjoy  the  use 
'-L  the  Utopians  call  for  it;  who  prefer  leaving  it  in  the  hands  of 
^vho  make  advantage  of  it.  to  catling  for  it  themselves.  But  iftkiy 
'*  J  any  others  iland  more  in  needofit,  they  call  it  in  and  lend  it  to-  . 

'"  Id. 
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•course  of  time  cure  themselves;  but  he  rather  meant  to  assert 
that  every  evil  as  it  arises  will  suggest  to  the  people,  who  are 
most  concerned  in  the  matter,  the  peculiar  remedy,  which, 
under  all  the  circumstances  of  time  Sind  place,  is  most  expe- 
dient, and  which,  by  a  natural  instinct  of  preservation,  they 
will  be  forced  to  adopt. 

Mere  customs  can  exercise  no  more  than  a  moral  restraint; 
men  may  dissent  from  them  on  the  ground  of  public  utility, 
•or  on  the  ground  of  privs^te  advantage ;  running  therein  no 
other  risk  than  that  of  falling  under  the  censure  of  public 
opinion :  a  sanction  of  so  feeble  a  quality  that  it  has  been 
found  to  be  wholly  inadequate  to  control  the  conduct  of 
men.  In  order  to  meet  this  difficulty,  Savigny's  system  con- 
templated that  sooner  or  later  existing  and  thoroughly  tried 
and  established  customs  should  be  made  obligatory  by  the 
application  of  legal  sanctions  ;  and  as  he  was  opposed  to  leg- 
islation in  general,  it  would  follow  that  he  favored  the  appli- 
cation of  these  sanctions  by  the  courts,  thus  preferring  judge 
made  law  to  statute  law.  The  assumption  that  customs  thus 
recognized  would  be  more  flexible  than  statutes,  seems  to  have 
been  a  mere  delusion.  Statutes  do  not  have  that  unflinching 
quality  which  was  attributed  to  them.  The  courts  regard 
words  used  by  legislators  as  being  the  counters  of  wise  men, 
and  not  the  coin  of  fools ;  and  every  day  it  happens  that 
'Cases  within  the  letter  of  the  statute  are  released  from  its 
operation,  because  they  are  not  within  its  spirit ;  and  because 
they  were  apparently  not  within  the  contemplation  of  the 
legislative  mind.  On  the  other  hand,  no  laws  are  so  rigid  as 
those  which  have  been  imposed  by  custom ;  of  which  we  may- 
take  the  unbending  feudal  laws  as  an  example ;  or  the  com- 
mercial customs  regulating  the  days  of  grace,  demand,  pro- 
test, and  notice  of  negotiable  instruments.  If  it  be  true  that 
statute  law  consists  of  hard  general  rules,  the  effect  of  which 
is  sometimes  to  impale  some  victim,  under  special  circum- 
stances within  a  prescribed  command  of  the  law,  but  which 
-were  not  contemplated  by  the  legislator,  and  which,  if  it  had 
been  possible  to  foresee  them,  would  have  induced  the  legis- 
lator to  qualify  the  general  rule  as  applicable  to  that  specia:! 
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■case,  and  to  all  others  of  that  particular  species,  the  same 
thing  is  true  of  customary  law.  Nowhere  is  the  desired  plas-, 
ticity  of  the  law  to  be  found  ;  and  if  it  could  be  found  it  would 
snly  prove  to  be  a  dire-misfortune;  for  what  is  applauded  as 
lexibility  is  also  known  under  the  less  flattering  title  of  uncer- 
ainty,  than  which  the  law  knows  no  greater  imperfection, 
[nstead  of  being  a  source  of  regret  that  the  law  tends  to 
larden  itself  into  fixed  rules,  this  natural  process  should  be 
■egarded  as  the  development  and  growing  perfection  of  the 
aw  ;  for  laws  are  not  made,  as  it  would  seem  sometimes  to 
je  supposed,  merely  to  decide  causes,  but  to  guide  men  in 
[heir  conduct  through  life ;  and  men  cannot  guide  themselves 
ay  the  law  unless  it  is  possible  to  know  what  the  law  is ;  and 
it  is  not  possible  to  know  the  law,  unless  it  is  made  up  of 
certain  fixed  rules.  If  these  rules  are  well  defined,  they  may 
be  hard  in  certain  respects ;  but  their  sting  may  be  taken 
away  by  conformity.  It  will  not  do  to  say  that  because  the 
courts  adopt  customs  which  have  become  notorious,  or  which 
are  proved  to  have  existed  in  certain  cases,  they  are  therefore 
at  liberty  to  adopt  them  in  one  case  and  reject  them  in 
another ;  for  this  would  be  to  leave  the  community  at  the 
discretion  of  the  judge,  which  for  uncertainty  was  compared 
by  Selden  to  the  chancellor's  foot.  Unless  in  countries  where 
the  most  arbitrary  governments  prevail,  the  usual  concomi- 
tant of  a  low  state  of  civilization,  the  decision  of  causes  with- 
out reference  to  former  decisions  is  a  thing  necessarily  un- 
known ;  for  justice  demands  adherence  to  rules  once  pro- 
nounced, upon  which  men  have  been  induced  to  act;  and 
courts  are  dominated  by  the  same  estoppels  that  they  are 
compelled  to  impose  on  others.  Continual  reiteration  of  a 
custom,  repeated  adjudications  of  the  same  principles,  have, 
in  respect  to  the  flexibility  of  the  law,  precisely  the  same 
effect  as  legislation ;  only  legislation  arrives  at  the  result  of 
fixed  rules  that  may  be  understood,  and  hence  obeyed,  at 
once  ;  whereas  custom  and  judicial  law  must  undergo  a  slower 
process  of  development.  If  left  alone  they  will  at  last,  after 
much  conflict,  doubt  and  uncertainty,  become  equally  rigid 
IS  the  statute  law.     If  we  are  to  have  well-defined  and  uni- 
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form  rules,  it  matters  not  whether  they  are  imposed  by  cus- 
tom, by  judicial  decision,  or  by  the  will  of  the  legislator;  and 
the  only  choice  would  seem  to  consist  in  the  degree  of  noto- 
riety which  may  attend  these  several  kinds  of  laws ;  and  in 
that  respect  it  must  be  admitted  that  statute  law  has  a  decided 
advantage.  The  argument  against  legislation  overlooks  the 
innumerable  benefits  that  have  been  conferred  on  humanity 
by  legislation,  and  seems  to  deny  to  man  that  foresight  and 
power  of  adapting  means  to  ends  which  is  never  denied  in 
respect  of  any  of  his  other  performances.  If  men  form  cus- 
toms, it  is  with  a  view  to  future  convenience ;  if  judges 
decide  causes,  it  is  in  view  of  future  effects,  or  of  those  prin- 
ciples which  are  supposed  to  be  beneficial  in  all  time.  Men 
live  habitually  in  the  future  ;  and  to  suppose  that  they  act  in 
anything  without  reference  to  the  hereafter  is  to  mistake  the 
essential  character  of  the  race.  It  is  therefore  an  error  to 
apprehend  that  the  gradual  growth  of  customs,  or  the  forma- 
tion of  rules  by  judicial  decision  has  anything  of  uncon- 
sciousness about  it.  There  is  no  more  unconsciousness  in 
either  case  than  enters  into  the  building  of  a  house,  or  of  a 
city.  The  workman  in  either  case  may  not  have  a  thorough 
idea  of  the  results  of  each  particular  act ;  but  he  does  have  a 
general  idea,  and  all  the  time  he  is  endeavoring  to  realize  a 
conception  of  some  kind.  The  great  number  of  persons, 
the  long  lapse  of  time  mark  no  essential  distinction  ;  for  co- 
operation in  mental  and  moral  work  is  quite  as  usual  as  in 
physical  work ;  and  in  both  kinds  of  work  one  generation 
carries  on  what  a  previous  generation  had  left  unfinished.. 
There  is,  therefore,  no  great  difference  in  the  process  by 
which  laws  are  established  so  far  as  mere  mental  action  is 
concerned.  To  say  that  the  laws  .ought  to  be  changed  only 
very  slowly,  that  by  custom  they  can  only  be  changed  slowly, 
and  that  therefore  reliance  should  be  placed  alone  on  cus- 
tom, is  tacitly  to  assert  that  the  existing  laws  are  good,  that 
they  are  best  suited  to  promote  the  happiness  of  the  commu--- 
nity ;  whereas  we  know  that  very  often  this  is  not  the  case^ 
To  assert  that  no  good  can  be  done  by  legislation  is  to  assert 
that  though    men   may    consciously    make  good  rules  for- 
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ir  guidance  when  they  are  not  specially  trying  to  do  so, 
that  they  lose  this  faculty  the  moment  that  they  give 
ir  best  attention  to  the  task. 

t  would  seem  that  laws  formed  in  an  accidental  way, 
ugh  with  a  definite  purpose,  and  which  are  called  custom- 
laws,  have  no  certain  guaranty  of  being  of  advantage  to 
community.  They  proceed  not  uncommonly  from  exces- 
:  power,  and  excessive  greed.  To  this  remark  there  is  how- 
r  an  important  exception.  There  are  certain  usages  and 
toms  of  classes  of  men,  engaged  in  special  pursuits,  such 
rommercial  customs,  the  customs  of  the  stock  exchange, 
the  like,  which  are  founded  in  the  convenience  of  the 
ties  most  interested  in  those  pursuits;  and  it  must  be  ad- 
ted  (without  admitting  that  they  should  not  be  rendered 
ilicit  by  statute)  that  in  such  matters  the  utility  of  customs 
not  be  denied.  All  men  of  the  same  calling  in  life  in  the 
le  community  form  a  kind  of  guild,  which  exercises  a  sort 
egtslative  power  over  its  own  members ;  and  which  is  usual- 
confined  to  such  matters  as  no  special  provision  has  been 
de  for  in  the  general  body  of  the  laws.  Such  customs, 
/ever  established,  resemble  the  by-laws  made  by  munici- 
or  other  corporations;  they  have  their  origin  in,  and  are 
vaded  by,  the  same  corporate  spirit.  All  the  members 
tie  guild  have  a  special  and  technical  knowledge  of  its  inter- 
affairs  that  cannot  be  rivalled  by  a  stranger  to  its  duties  and 
rrests.  This  legislation  is  doubtless  often  the  result  of  express 
vention,  manifested  in  some  form  or  other,  surviving  long 
:r  the  convention  is  lost  or  forgotten.  To  suppose  that 
the  laws  of  a  country  could  be  thus  made  would  be  to 
ore  the  fact  that  a  community  represents  exceedingly 
led  and  conflicting  interests ;  that  in  most  acts  and  pur- 
s  of  life  no  spontaneous  concert  of  action  can  be  expected ; 
t  there  is  an  antagonism  between  the  interests  of  different 
}ses  that  must  be  controlled  by  something  more  regular 
n  a  mere  trial  of  physical  forces,  and  that  must  be  made 
^ield  something  better  than  a  succession  of  hostilities  and 
=es,  full  of  mischief  to  the  parties  and  of  evil  to  society  at 
re ;  and  also  the  fact  that  the  customs  here   referred  to 

15 
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are  only  beneficial  because  they  supplement  the  law  in  cases 
unprovided  for ;  proving  therein,  not  the  inutility  of  legisla- 
tion, but  the  incompetency  of  the  legislator  to  deal  success- 
fully with  details  with  which  most  men  are  more  or  less  unfa- 
miliar. 

It  is  not  true  that  customary  law  is  commonly  more  simple 
than  law  otherwise  derived  ;  the  reverse  appears  to  be  true. 
As  evidence  of  this  we  have  only  to  look  to  the  customs  of 
the  feudal  period,  which,  in  so  far  as  they  survive,  still  con- 
stitute the  most  difficult  part  of  our  own  laws.  Popular  cus- 
toms are  usually  embodied  in  ceremonials,  and  are  shown 
forth  by  symbols.  It  is  in  vain  that  we  seek  here  that  sim- 
plicity that  we  desire.  The  livery  of  seisin  is  less  simple 
than  our  modern  conveyance ;  and  the  livery  of  seisin  was 
one  of  the  simplest  of  all  the  old  customs  by  which  owner- 
ship was  confirmed.  If  we  take  the  simplest  transactions  of 
a  people  among  whom  customary  law  prevails,  we  shall 
find  that  they  are  tortured  into  mystery,  and  that  everywhere 
an  undue  stress  is  laid  on  things  that  are  wholly  irrelevant. 
It  would  be  easy  to  illustrate  this  statement  by  a  multitude 
of  instances. 

What  is  mistaken  for  simplicity  is  the  absence  of  law,  for 
which  anarchy  is  substituted.  One  may  simplify  any  science 
by  leaving  a  great  part  of  it  out ;  as  any  one  may  find  by 
examining  the  current  school  geographies.  There  are  some 
who  seriously  propose  to  take  the  same  course  with  the  law. 
Growing  weary  of  the  vast  and  increasing  extent  of  legal 
rules,  they  dream  that  they  can  get  rid  of  the  labor  and  diffi- 
culty which  they  bring  in  their  train,  by  abolishing  all  but 
those  that  are  most  conspicuous,  and  of  the  most  sweeping 
import.  For  all  that  which  is  thus  erased,  they  offer  vague 
references  to  the  principles  of  natural  justice,  which  are  so 
ill-defined  that  a  large  school  of  jurists,  after  abundant  reflec- 
tion, deny  their  very  existence,  except  as  based  on  general 
utility,  the  discovery  of  which  in  many  cases  requires  the 
finest  mental  discipline,  the  most  logical  thought,  the  most 
prolonged  and  painful  attention.  They  forget  that  the  con- 
tinual expansion  of  the  science  of  law,  is  made  up  of  new 
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nqiiests  over  territory  that  was  formerly  given  up  to  doubt 
d  ignorance.  They  seem  to  regard  the  law  as  something 
lotional,  instead  of  being  something  logical ;  as  something 
sual  instead  of  something  regular  and  persistent.  The  law 
>uld  thus  cease  to  be  a  science,  or  anything  that  could  be 
ited  or  comprehended.     The  discretion  of  the  judge  would 

last  be  a  law,  however  exercised ;  but  it  would  be  a  law 
e  existence  and  application  of  which  could  not  be  foreseert ; 
law  which  would  not  bind  the  judge  in  any  future  case  of 
e  same  kind ;  a  law  that  would  still  leave  the  future  open 

doubt  and  contention;  a  law  for  one  case,  and  no  more, 
le  proposition  is  to  simplify  the  law  by  mutilating  it ;  to 
ake  it  inadequate  to  the  emergencies  that  actually  exist; 

simplify  a  man  by  cutting  off  his  arms  and  legs ;  to  make 
four-fingered  glove  for  a  five-fingered  hand ;  to  substitute 
scretion  and  caprice  for  fixed  rules.     The  disastrous  efTect 

this  theory  has  often  been  exemplified.  When  the  Pro- 
nce  of  Dauphiny  was  annexed  to  the  French  crown,  the 
;ople  sent  a  delegation  to  the  king,  with  a  prayer  that  the 
dges  might  bf  forbidden  to  decide  cases  according  to  equity. 

If  it  is  admitted  that  hard  cases  will  arise  under  the  stat- 
es, it  must  be  also  conceded  that  it  is  judiciary  law  that 
ost  frequently  impales  an  innocent  victim.  Being  necessa- 
y  retrospective,  it  often  punishes  the  citizen,  not  because 
i  has  failed  to  keep  some  rule  of  law,  but  because  he  has 
)t-been  wiser  than  the  courts,  which  reach  conclusions 
rough  difficulty,  and  express  them  with  doubt ;  or  because 
e  case  in  hand-  suggests  the  necessity  of  a  new  rule,  or 
e  partial  or  total  abandonment  of  an  old  one.  Every  case 
■  first  impression  exacts  that  a  decision  ca:  post  facto  shall 
:  made ;  every  decision  that  overrules  a  previous  decision, 
mishes   the  citizen  because  he  has  conformed  to  the  law 

previously  announced.  The  courts  in  such  cases  say  that 
e  prior  ruling  was  not  law ;  but  how  could  the  citizen  know 
at  it  was  not  law,  when  the  court  said  that  it  was  law  ? 
ere  we  perceive  a  peculiar  kind  of  inflexibility  in  judiciary 
w,  which  is  absent  from  statutory  law.  The  courts  cannot 
y,  "the  former  decision  was  wrong ;  but  as   this   man  was 
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innocently  misled  by  it,  we  will  not  punish  him  for  that;  we 
will  decide  this  case  in  his  favor ;  but  we  will  here  announce 
that  hereafter  we  shall  hold  the  rule  the  other  way ;  and  now 
all  men  may  take  fair  warning ;  "  for  that  would  be  to  usurp 
legislative  power,  and  no  one  would  be  under  any  obligation 
to  respect  a  rule  thus  announced.  As  the  courts  feel  a 
natural  repugnance  to  decide  away  one's  rights  simply 
because  he  has  abided  in  good  faith  some  former  decision, 
and  has  lived  up  to  it,  they  often  continue  to  adhere  to  rules 
that  they  admit  to  be  erroneous,  saying  that  they  cannot 
disturb  rules  of  property,  or  that  if  the  question  were  a  new 
one,  it  would  receive  another  answer.  Such  utterances  from 
the  bench  are  common.  There  is  no  such  difficulty  in  the 
case  of  statutes,  which  can,  and  usually  do,  provide  for  the 
future  only. 

Every  one  is  presumed  to  know  the  law.  This  is  a  funda- 
mental maxim  in  every  system  of  jurisprudence.  It  seems 
to  be  a  necessary  one.  It  is  that  on  which  Nature  acts.  Nature 
that  punishes  ignorance  as  if  it  were  a  crime  ;  and  that  makes 
no  exceptions.  In  both  cases  that  is  assume^  which  cannot 
possibly  exist.  The  hardship  of  such  a  rule  is  often  pain- 
fully apparent ;  but  its  absolute  necessity,  unless  in  very 
exceptional  cases,  is  none  the  less  so.  There  seems  to  be 
here  an  injustice  that  discredits  the  integrity  of  the  law  in 
all  its  parts.  The  hope  of  simplifying  the  law  is  hence  a 
natural  and  human  one ;  but  we  cannot  simplify  it  by  .any 
act  of  obliteration.  We  can  only  have  the  choice  here  of 
having  the  law  so  that  we  may  know  it  before  we  act,  if  we 
are  inclined  that  way,  or  of  feeling  it  in  its  effects  on  our 
past  actions  for  the  first  time.  Do  what  we  will,  there  will 
always  remain  an  appalling  difficulty.  No  study  is  more 
laborious  than  that  of  the  law.  Its  foundations  are  laid  in 
the  most  metaphysical  abstractions  that  the  human  mind  has 
ever  essayed  to  grasp ;  its  beginning  is  lost  in  the  night  of 
the  past ;  it  bears  in  itself  the  impressions  of  a  thousand  gen- 
erations, whose  theories  of  life  have  been  discordant  and 
diverse  ;  its  dominion  is  as  wide  as  the  interests  of  mankind ; 
its  influence  as  profound  as   the  current  of  human  life ;  its 


CONTROVERSIES  OF  MODERN'  JURISTS.  235 

blems  involve  every  possible  complication  of  human 
irs,  diversified  by  every  variety  of  circumstances  of  time 
I  place.  One  might  as  well  talk  of  putting  the  sea  into  a 
t  cup,  as  to  talk  of  rendering  such  a  science  simple  and 
Y  of  comprehension.     There  is  no  ro_yal  road  to  learning ; 

I  we  must  be  content  to  do  without  that  which  royalty 
not  compass;  and  must  put  up  with  the  inevitable*      We 

II  never  make  the  law  a  thing  of  six  easy  lessons,  however 
irable  it  might  be  to  have  it  so.      The  fault  is  not  with 

lawyers,  but  it  is  inherent  in  the  matter.  Perhaps  no 
ik  outside  of  the  department  of  pure  philosophy  contains 
re  abstruse  research  than  Mr.  Fearne's  Essay  on  Contin- 
it  Remainders.  The  reason  of  the  difficulty  there  is  in 
lerstanding  it,  is  simply  that  there  are  such  things  as  con- 
sent remainders.  Lawyers  have  not  made  them ;  they 
e  a  reason  of  existence  of  their  own.  They  differ  from 
ry  other  kind  of  estates ;  they  are  created  to  take  effect 
he  future ;  the  men  who  create  them  do  not  foresee  what 

future  will  bring  about ;  and  they  have  not  always  very 
ir  ideas  of  the  probable  nature  of  the  circumstances  and 
tingencies  to  which  they  refer;  nor  do  they  always 
iress  their  ideas  with  much  clearness,  even  when  the  ideas 
mselves  are  clear.  Out  of  these  elements,  and  others 
a  like  kind,  the  most  perplexing  questions  will  eer- 
ily arise.  If  any  one  should  take  Mr.  Fearne's  work, 
ilish  all  its  principles,  and  build  up  new  ones  of  his  own, 
would  find  in  the  end  that  he  had  another  system  quite 
lifRcuit  as  that  which  he  had  destroyed,  or  else  one  insuf- 
:nt  for  the  demands  to  be  made  upon  it,  and  which  some 
:  else  would  have  to  piece  out  as  occasion  might  require, 
build  up  any  system  on  the  subject  exacts  immense  labor, 
I  a  vast  outlay  of  time.  It  is  only  a  vulgar  error  to  sup- 
e  that  in  the  accomplishment  of  such  a  work,  the  con- 
tion  of  abstract  justice  is  lost  sight  of;  for  every  extension 
I  legal  principle  forms  a  new  test  of  the  validity  of  the 
damental  principles  of  justice  on  which  it  is  based,  just  as 

increased  height  of  a  wall  tries  the  strength  of  its  foun- 
ion.     Therefore  it  is  that  the  most  finished  and  best  elab- 
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orated  systems  of  laws  are  the  most  just  and  equitable.  To 
suppose  that  the  jurist  will  lose  sight  of  the  quality  of  jus- 
tice in  the  midst  of  his  studies,  is  no  more  reasonable  than 
it  would  be  to  suppose  that  an  architect,  in  the  study  of  his 
profession,  would  forget  that  houses  are  built  for  the  com- 
fort and  convenience  of  the  people  who  are  to  live  in  them. 
And  ye't  it  is  on  some  such  idea  that  justice  is  best  prortioted 
by  abstaining  from  any  critical  study,  that  a  preference  for  cus- 
tomary and  case  law  is  founded. 

One  good  thing  about  public  opinion  is  that  it  is  always  in 
advance  of  private  morals,  just  in  so  far  as  men  pretend  to 
be  better  than  they  are.  Hence  it  has  a  tendency  to  drag 
private  morals  up  to  its  asserted  standard.  Exactly  what 
relation  should  subsist  between  the  law  and  the  morals  of  a 
community,  is  not  an  easy  question.  If  the  laws  set  up  too 
high  a  standard,  they  produce  revolt.  The  puritanism  of  the 
Commonwealth  is  followed  by  the  licentiousness  of  the  Restor- 
ation. If  the  standard  is  too  low,  the  law  seems  to  encourage 
that  which  it  could  not  favor.  It  is  the  fault  of  all  customary 
law  that  it  cannot  rise  above  the  level  of  its  source.  It  can- 
not speak  the  sentiments  of  the  wiser  few,  for  it  is  not  dic- 
tated from  above,  but  ascends  from  below. 

But  the  most  serious  error  committed  by  Savigny  was  in 
supposing  that  there  is  anything  inherent  in  custom  that  is 
necessarily  beneficial  to  humanity.  On  this  subject  Mr. 
Austin  says :  "  If  the  people  be  enlightened  and  strong,  cus- 
tom, like  law,  will  commonly  be  consonant  to  their  wishes 
and  interests.  If  they  be  ignorant  and  weak,  custom,  as  well 
as  law,  will  commonly  be  against  them.  During  the  Middle 
Ages  the  body  of  the  people  throughout  Europe  were  in  the 
serf  or  slavish  condition.  And  this  slavish  condition  of  the 
body  of  the  people  originated  in  custom :  although  the  im- 
perfect rights  which  custom  gave  to  their  masters,  together 
with  the  imperfect  obligations  which  custom  imposed  on 
themselves,  were  afterwards  enforced  by  law,  of  which  that 
custom  was  the  basis.  In  various  parts  of  Europe  the  people 
have  gradually  escaped  from  the  servile  condition  through 
successive  acts  of  the  legislature.     So  that  the  body  of  the 
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pie  in  many  of  the  European  nations  have  beeti  released 
direct  legislation  from  the  servile  and  abject  thraldom  in 
ch  they  had  been  held  by  custom ;  and  by  law  founded 
;u5tom  in  Rome,  the  absolute  dominion  of  the  pahrfamU- 
over  his  wife  and  descendants,  arose  from  custom,  and 
sequently  customary  law,  and  was  gradually  abridged  by 
ct  legislation ;  namely,  by  the  edicts  of  the  pretors,  the 
i  of  the  people,  and  the  edictal  constitutions  of  the  Em- 
ars.  Let  us  turn  our  eyes  in  what  direction  we  may,  we 
I  Bnd  that  there  is  no  natural  connection  between  cus- 
ary  law  and  the  well-being  of  the  many."* 
hakspeare  also  said : 

"What  custom  wills,  in  all  things  should  we  do't, 
The  dust  on  antique  lime  would  lie  unswept. 
And  mountainous  error  be  too  highly  heaped 
For  truth  to  overpeer." — Coriolanus.  Act  II,  Sc.  III. 

he  theory  of  Savigny  being  that  custom  should  largely 
1  the  basis  of  the  law,  it  is  evident  that  this  consideration 
ht  address  itself  as  well  to  the  legislative  power  as  to  the 
rts.  It  therefore  afforded  no  argument  against  legislation 
general  thing,  though  it  might  furnish  a  timely  admoni- 
as  to  the  true  science  of  legislation.  Had  he  used  his 
Tiises  as  an  argument  against  hasty  and  indiscreet  legisla- 
,  he  would  have  occupied  the  same  position  in  regard  to 
matter  which  Lord  Bacon  did,  whose  exceedingly  wise 
well-considered  language,  by  a  coincidence  of  thought, 
lid  seem  to  have  anticipated  all  that  Savigny  said,  and  to 
£  been  intended  as  a  direct  reply  to  it,  marking  even  the 
'  illustrations  which  Savigny  used  long  after  Bacon  had 
n  reposing  from  the  troubles  of  his  vexed  and  unblest  life 
lie  sanctuary  of  the  tomb. 
,ord  Bacon  says : 

Surely  every  medicine  is  an  innovation,  and  he  that  will 
apply  new  remedies  must  expect  new  evils;  for  time  is 
greatest  innovator ;  and  if  time  of  course  alter  things  to 
worse,  and  wisdom  and  counsel  shall  not  alter  them  to  the 

^ct.  XXX. 
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better,  what  shall  be  the  end?     It  is  true  that  what  is  settled 
by  custom,  though  it  be  not  good,  yet  at  least,  it  is  fit;  and 
those  things  which  have  long  gone  together  are,  as  it  were, 
confederate  within   themselves;    whereas  new  things  piece 
not  so  well ;  but  though  they  help  by  their  utility,  yet  they 
trouble  by  their  inconformity ;  besides,  they  are  like  stran- 
gers, more  admired  and  less  favored.     All  this  is  true,  if  time 
stood  still ;  which  contrariwise  moveth  so  round,  that  a  fro- 
ward  retention  of  custom  is  as  turbulent  a  thing  as  an  inno- 
vation ;  and  they  that  reverence  too  much  old  times  are  but 
a  scorn  to  the  new.     It  were  good,  therefore,  that  man,  in 
these  innovations,  would  follow  the  example  of  time  himself, 
which  indeed  innovateth  greatly,  but  quietly,  and  by  degrees 
scarce  to  be  perceived ;  for  otherwise,  whatsoever  is  new  is 
unlooked  for ;  and  ever  it  mends  some,  and  pairs  others ;  and 
he  that  is  holpen  takes  it  for  fortune,  and  he  that  is  hurt  for 
a  wrong,  and  imputeth  it  to  the  author.     It  is  good  also  not 
to  try  experiments  in  states,  except  the  necessity  be  urgent, 
or  the  utility  evident ;  and  well  to  beware  that  it  be  the  re- 
formation that  draweth  on  the  change,  and  not  the  desire  of 
change  that  pretendeth  the  reformation :  and  lastly,  tli3-t  the 
novelty,  though  it  be  not  rejected,  yet  be  held  for  a  suspect; 
and,  as  the  Scripture  saith,  'that  we  make  a  stand  upon  the 
ancient  way,  look  about  us,  and  discover  what  is  the  straight 
and  right  way,  and  so  to  walk  in  it.'  "* 

There  is  no  doubt  but  that  there  may  be  found  among  those 
who  favor  codification,  some  who  desire  by  this  method  ^^ 
introduce  many  changes  into  the  body  of  the  law.     If  ^"^^ 
should  ever  succeed,  the  law  would  be  made  to  rep*"^^^^ 
individual  characteristics,  rather  than  the  approved  cott^^^ 
sense  of  the  community.     But  the  most  intelligent  frief*^^ 
codification  do  not  favor  any  sudden  innovation  in  tH^  ^" 
stance  of  the  law.     They  only  propose  to  reduce  th^ 
tered  fragments  of  the  law  into  a  system,  and  to  mal^^ 
system  as  plain,  intelligible  and  harmonious  as  possil^^^  ' , 
concern  themselves  with  the  evidence  and  outer  form  ^^     . 
law  alone.     Their  contention  is  that  at  present  it  r^^ 

*  Essays,  *'Of  Innovation.'* 
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more  labor  and  time  no  find  the  law  than  it  does  to  compre- 
hend it ;  that  our  law  books  are  made  up  in  great  part  of 
•disputations,  each  of  which  could  be  forever  and  profitably 
silenced  by  a  few  authoritative  words.     We  are  dependent 
for  the  most  of  our  law  on  many  volumes  of  judicial  decis- 
ions ;  and  as  no  two  judges  will  express  the  same  principle  in 
the  same  words,  there  is  a  continual  dispute  as  to  what  the 
laiv  is,  growing  solely  out  of  nice  distinctions  of  the  mean- 
ing of  language.     In  seeking  to  introduce  order  in  the  place  of 
-confusion,  certainty  in  the  place  of  doubt,  the  codifier  may  be 
the  most  conservative  of  men,  without  the  slightest  inconsis- 
tency.    He  is,  in  truth,  very  like  to  be  called  a  theorist ;  but 
that  is  only  a  party  cry.     The  contempt  of  Napoleon  for 
theorists  was  unbounded;    he  called  them  ideologists,  and 
the  word  was  ever  on  his  lips,  as  expressive  of  his  utmost 
disapproval ;  but  he  regarded  a  code  as  the  result  of  a  manly 
and  practical  effort  to  cope  with  a  great  and  serious  difficulty. 
It  is  not  true,  as  suggested  by  Mr.  Spencer,  that  we  cannot 
get  rid  of  any  evil  by  legislation ;  nor  that  the  laws  cannot  be 
any  better  than  the  people  who  make  them ;  nor  that  if  we 
remedy  one  evil,  we  thereby  produce  inevitably  its  equivalent 
evil  of  some  other  kind.     There  are  fewer  thieves  than  there 
ivould  have  been  if  there  had  never  been  any  law  against 
larceny ;  and  no  collateral  ill  consequences  follow  from  the 
suppression  of  this  crime.     The  law  exacts  great  care  at  the 
hands  of  carriers  of  passengers ;  but  without  inflicting  any 
hardship ;  for  the  carrier  should  use  great  care  if  there  was 
no  law  on  the  subject.     The  laws  are  often  better  than  the 
people  who  make  them.     At  the  beginning  Rome  was  but  a 
nest  of  robbers  ;  during  the  entire  period  of  her  dominion  the 
government  was  sustained  by  an  enormous  system  of  spolia- 
tion ;  while  society  exhibited  internally  an  amount  of  corrup- 
tion that  has  never  been  equalled  ;  and  yet  from  these  unfa- 
vorable conditions  was  derived  the  civil  law,  which  is  admit- 
ted to  manifest  in  many  respects  a  loftier  and  purer  spirit  of 
equity  than  pervades  the  jurisprudence  of  modern  Christian 
nations.     It  has  even  been  suggested  that  if  a  company  of 
the  most  wicked  and  abandoned  men  could  be  placed  on  an 
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island  by  themselves,  they  would  enact  laws  for  the  suppres- 
sion of  vice  and  crime  of  the  most  stringent  character!  This 
they  would  do  for  their  own  mutual  protection.  These  laws 
would  react  on  the  community,  and  would  produce  beneficial 
effects ;  and  the  people  would  be  better  with  these  laws  than 
without  them.  Mr.  Spencer  seems  to  forget  that  laws  are 
dictated  not  only  by  morality,  but  also  by  a  sense  of  utility; 
and  that  an  enlightened  sense  of  utility  will,  in  the  science  of 
legislation,  supply,  in  a  great  measure,  the  want  of  purity  of 
morals.  Supposing  a  purpose  in  the  universe,  as  mo?t  per- 
sons do,  it  would  seem  that  the  business  of  law  making  is  too 
important  for  the  welfare  of  mankind  to  be  left  to  a  sense  of 
morals  or  to  a  sense  of  utility  alone. 

When  Mr.  Spencer  comes  to  speak  of  the  subject  of  codi- 
fication, his  observations  are  less  open  to  criticism.  What  he 
says  is  this : 

"  Of  penal  statutes  alone,  which  are  assumed  to  be  known 
by  every  citizen,  14,408  had  been  enacted  from  the  time  of 
Edward  III  down  to  1844.  As  was  said  by  Lord  Cranworth 
in  the  House  of  Peers,  i6th  February,  1853,  the  judges  were 
supposed  to  be  acquainted  with  all  these  laws,  but,  in  fact,  no 
human  mind  could  master  them,  and  ignorance  had  ceased 
to  be  a  disgrace.  To  this  has  to  be  added  the  accumulation 
of  civil  laws,  similarly  multitudinous,  involved,  unclassified,, 
and  to  this  again  the  enormous  mass  of  *  case  law,*  filling  over 
1,200  volumes,  and  rapidly  increasing,  before  there  can  be 
formed  an  idea  of  the  chaos.  Consider  next,  how  there  has 
come  this  chaos,  out  of  which  not  even  the  highest  legal 
functionaries,  much  less  the  lower  functionaries,  much  less 
the  ordinary  citizens,  can  educe  definite  conclusions.  Session 
after  session  the  confusion  has  been  worse  confounded  by 
the  passing  of  separate  acts,  and  amendments  of  acts,  which 
are  left  unconnected  with  the  multitudinous  kindred  acts  and 
amendments  that  lie  scattered  through  the  accumulated 
records  of  centuries.  Suppose  a  trader  should  make,  day  by 
day,  separate  memoranda  of  his  transactions  with  A,  B,  C^ 
and  the  rest  of  his  debtors  and  creditors.  Suppose  he  should 
stick  these  on  a  file,  one  after  another,  as  they  were  made,. 
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even  putting  them  in  order,  much  less  entering  them 
ledger.  Suppose  he  should  thus  go  on  throught  his 
nd  that,  to  learn  the  state  of  his  account  with  A,  B,  or 
clerks  had  to  search  through  this  enormous  confused 
memoranda,  being  helped  only  by  their  memories,  and 
rtain  private  note-books  which  preceding  clerks  had 
!hind  them.  What  would  be  the  state  of  the  business? 
chance  would  A,  B,  and  C.have  of  being  rightly  dealt 
Yet  this,  which,  as  a  method  of  conducting  private 
;ss,  is  almost  too  ludicrous  for  fiction,  is  in  public  busi- 
lothing  more  than  a  grave  fact.  And  the  result  of  the 
id  is  exactly  the  one  to  be  anticipated.  Counsels' 
ns  differing,  authorities  contradicting  one  another,. 
i  at  issue,  courts  in  collision.  The  conflict  extends  all 
jh  the  system  from  top  to  bottom.  Every  day's  law 
s  remind  us  that  each  decision  given  is  so  uncertain 
le  probability  of  appeal  depends  chiefly  on  the  courage 
uniary  ability  of  the  beaten  litigant,  not  on  the  nature 
decision  ;  and  if  an  appeal  is  made,  a  reversal  of  the- 
in  is  looked  for  as  by  no  means  unlikely."' 
espect  of  statutes,  we  are  in  this  country  in  a  better 
than  the  people  of  England.  Our  statutes  are  digested 
are.  But  on  the  whole  there  is  reason  to  suppose  that 
irisprudence  exhibits  quite  as  great  a  chaos  as  that  of 
other  country.  In  addition  to  all  her  hundreds  of  law 
s,  we  have  several  thousand  of  our  own ;  and  the  number 
ses  with  alarming  rapidity.  Our  usual  method  of  au- 
cating  a  legal  principle  is  to  begin  with  some  decision  in 
the  early  reports  of  England,  say  in  Lord  Raymond,  or 
d ;  then  to  trace  it  down  through  all  the  English  reports, 
present  day ;  then  we  begin  on  this  side  th^  water,  and 
p  state  after  state,  finding  here  that  the  principle  has- 
denied,  there  that  it  has  been  affirmed,  here  that  it  has- 
glanced  at,  there  that  it  has  been  stated  as  an  exception 
le  other  rule  :  in  one  place  that  it  has  been  dwarfed  by 
:,  in  another  that  it  has  been  enlarged  in  the  same  way. 
ourts  are  not  agreed,  the  reports  are  not  always  trust- 
dy  of  Sociology, 


:242  CONTROVERSIES    OF   MODERN   JURISTS. 

worthy.  By  the  time  that  we  get  done,  the  principle  is 
pretty  well  fagged  out ;  and  the  enquirer  is  well-nigh  swamped 
in  a  historical  i  nvestigation  of  the  utmost  intricacy  and  per- 
plexity, requiring  a  large  appropriation  of  time,  a  great  amount 
of  study,  and  the  utmost  critical  accuracy,  to  say  nothing  of 
the  use  of  an  immense  library. 

The  evil  has  grown  since  the  days  of  Savigny,  and  since 
the  time  that  Carlyle  spoke  of  codifiers  as  quacks  and  moun- 
tebanks. Most  reflecting  persons  foresee  that  the  present 
system  cannot  go  on  forever;  and  that  whether  there  shall 
be  codification  or  not,  is  not  altogether  a  question  of  choice. 
The  practical  difficulties  in  the  way  of  codification  are*  very 
great;  but  it  has  always  been  found  in  countries  where  it 
has  been  tried  that  they  are  greater  in  anticipation  than  in 
reality.  The  late  public  address  of  the  Lord  Chief  Justice 
of  England,^  in  which  he  takes  strong  ground  in  favor  of 
codification,  is  a  very  significant  indication  as  to  the  change 
-of  public  sentiment  that  has  taken  place  on  this  subject ;  and 
it  points  to  practical  results  that  cannot  long  be  postponed. 
We  of  the  present  generation  shall  hardly  live  to  see  them ; 
but  it  demands  no  strong  effort  to  anticipate  a  day  when  the 
most  of  our  now  almost  innumerable  law  books,  which  cannot 
now  be  read  for  number,  shall  be  consigned  to  oblivion. 

It  will  be  found  on  examination  that  most  of  the  arguments 
urged  against  codification  run  back  at  last  to  the  quietism  of 
Savigny;  to  the  assumption  that  if  the  law  is  only  left  to 
itself  it  will  take  care  of  itself;  that  it  possesses  some  mys 
terious  energy  by  which  it  will  adapt  itself  to  all  the  succes- 
sive wants  of  society.  The  law  is  thus  supposed  to  be 
endowed  with  the  faculties  of  a  living  organism.  But  posi- 
tive law  is  the  creation  of  man ;  and  there  is  nothing  of  his 
creation  that  is  endued  with  the  quality  thus  ascribed  to  it. 
Whatever  he  makes,  he  must  continually  support  or  repair ; 
otherwise  it  ceases  to  perform  its  functions,  and  falls  into 
ruin.  If  this  manner  of  expression  were  a  mere  figure  of 
speech;  if  by  saying  that  the  law  adapts  itself  to  human 
needs,  it  were  meant  that  man  adapts  it  to  the  ends  which  he 

•  13  Aloany  Law  Journal,  p.  266. 


CONTROVERSIES  OF   MODERN   JURISTS.  243: 

s  to  accomplish ;  if  it  were  only  intended  to  personify 
n  action,  the  question  would  be  of  no  significance;  but 
argument  is  based  on  such  expressions  hostile  to  legis- 
,  it  is  perceived  that  something  more  than  a  metaphor 
ant.     Much  that  is  hazy  and  indefinite  on  this  subject  is 

found  plentifully  scattered  throughout  the  taw  books.. 
s  take  as  an  example  an  extract  from  one  of  the  last 
I  published,  Mr.  Bishop's  treatise  on  the  Law  of  Married 
en.     The  learned  author  says: 

he  habits  of  a  community  and  the  laws  by  which  it  is- 
ned  win  in  some  way  adjust  themselves  to  each  other,, 
ler  we  think  they  ought  to  do  so  or  not.  This  is  a  fact: 
I  the  thinking  part  of  mankind  has  always  observed.. 
;  persons  who  seek  to  carry  what  they  deem  to  be  re- 

by  the  power  of  the  law,  instead  of  first  addressing 
selves  to  the  habits  and  seeking  to  change  them  by 
n  and  persuasion,  consider  that  the  law  makes  the 
s;  and  they  do  not  shudder  to  contemplate  any  change 
:  law,  in  itself  deemed  desirable,  however  much  it  may 
shed  forward  in  advance  of  the  desired  change  in  the^ 
i.  But  experience  proves  that  the  habits  make  the  law,, 
ot  the  law  the  habits;  and  that  it  is  unnatural,  and  it 
to  disturb  the  just  repose  of  the  community,  to  press 
rd  a  reform  in  either  of  these  directions  much  in  ad- 
:  of  the  other."' 

ereupon  the  author  proceeds  to  show  through  a  whole 
er  that  the  married  woman's  law,  as  it  now  stands,  is- 
nost  unreasonable  that  could  well  be  conceived;  and 
t  is  only  rendered  tolerable  from  the  fact  that  men  and 
;n  do  not  habitually  live  in  accordance  with  its  theories, 
ler  on  the  writer  says :  "  One  marvels  that  such  a  con- 
1  of  things  should  be  permitted  to  remain  unchanged, 
generation  to  generation,  among  any  civilized  people."'" 
us  we  are  told  that  if  the  law  is  to  be  changed,  we 
d  first  ply  the  people  with  persuasion,  in  order  to  induce 
to  change  their  habits ;  and  yet  that  in  this  instance  the 
s  have  long  been  changed,  and  still  that  the  supposed 
l.  i,188i.  "S903. 
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principle  of  adjqstment  has  not  come  into  play.     Obviously 
when  we  speak  of  customs  and  habits,  we  refer  to  something 
visible ;  for  we  do  not,  at  least  in  the  law,  thus  refer  to  mere 
moods  of  mind.     The  misfortune  about  the  theory  that  the 
habits  should  change  before  the  law  is  changed,  is  that  the 
habits  are  controlled  by  the  law,  and  cannot  change  until  the 
law  is  first  changed.     Suppose,  for  example,  the  custom  of 
allowing  days  of  grace  on  bills  and  notes  to  be  established 
by  law,  obviously  the  people  cannot  change  their  habits  in 
this  respect  so  long  as  the  law  remains  in  force.    Whoever 
should  change  his  habits  by  disregarding  the  law,  would  for- 
feit his  rights,  and  the  law  would  so  declare.      The  whole 
community  might  become  convinced  that  the  Allowance  of 
days  of  grace  was  injurious  to  the  best  interests  of  commerce, 
but  still  the  courts,  which  can  only  declare  the  law,  could  do 
nothing  to  abolish  the  rule.     Change  of  habit  did  not  bring 
about  the  Habeas  Corpus  Act.     The  habit  was  to  go  to  jail 
at  the  king's  command.     Change  of  habit  did  not  abolish  the 
system  of  rotten  boroughs.     The  custom  was  for  the  lord  to 
return  his  member  for  his  private  borough.     Change  of  habit 
did  not  change  the  common  law  system  of  pleading.    The 
lawyer  who  attempted  innovation  in  pleading  lost  his  case. 
The  same  thing  is  true  of  other  changes  in  the  law.  ■  The  law 
is  not  usually  altered  by  change  of  habit,  but  by  change  of 
opinion,  operating  directly  on  the  law-making  power. 

But  we  venture  to  suggest  that  in  the  matter  mentioned  by 
Mr.  Bishop  there  has  been  no  change  of  habit  whatever. 
Men  still  marry,  and  women  are  given  in  marriage,  as  afore- 
time they  were.  Men  still  exercise  the  same  visible  control 
over  the  property  of  their  wives  that  was  exercised  by  hus- 
bands long  ago.  Modern  respect  for  women  dates  back  to 
the  days  of  chivalry,  and  it  is  perhaps  the  one  valuable  thing 
for  which  we  are  indebted  to  the  institution  of  chivalry. 
There  is  indeed  a  growing  opinion  that  the  property  of  mar- 
ried women  should  be  freed  from  liability  to  sale  for  the  debts 
of  their  husbands ;  but  this  opinion  cannot  be  properly  spo- 
ken of  as  a  habit  of  the  people ;  nor  can  it  of  itself  constitute 
law.     It  has  no  legislative  force ;  and  it  is  one  of  the  blessings 
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ur  courts  that  they  are  not  governed  by  public  opini 
inever  a  new  fact  or  a  new  event  in  material  progr 
es  into  existence,  the  courts  must  first  declare  the  I 
ig  thereupon,  with  such  approximations  and  fictions 

may  have  on  hand ;  being  called  on  to  act  before  i 
lature  has  had  time  to  take  the  necessary  bearings  of  i 

situation,  and  to  formulate  general  rules  to  govern 
rwards,  when  the.  matter  has  gone  through  discussi 
public  opinion  has  been  formed,  the  legislature  steps 
iprove  or  correct  what  the  courts  have  done,  and  to 
1  such  new  rules  as  may  seem  necessary.  Thus  it  is  t 
iroceedings  of  the  courts  register  the  material  chanj 
h  a  ccMnmuntty  undergoes,  while  the  legislature  regist 
:al  changes.  The  judicial  reports  of  England  will  clea 
'  the  advent  of  new  industries,  the  progress  and  exp, 

of  arts,  trades,  sciences,  manufactures,  commerce,  z 
n ;  but,  except  by  reference  to  the  statutes,  they  sh 
St  nothing  of  the  changes  that  have  taken  place  in  put 
ion.  But  the  statutes  are  the  oracles  of  changing  put 
ment.     By  the  common  law  very  many  criminal  offen 

punishable  with  death,  apparently  in  accordance  w 
philosophy  of  Arbuthnot  that  "decent  executions  k< 
I'orld  in  awe ;  for  which  reason  the  majority  of  mank 
it  to  be  hanged  every  year;"  but  by  referring  to 
te  books  we  find  that  there  was  a  change  of  public  op 
m  the  subject,  of  slow  and  gradual  growth,  until  at  1 

two  or  three  offences  are  thus  punishable.  The  sa 
[  may  be  observed  in  the  case  of  all  important  and 
;nt  changes  of  public  sentiment  as  to  religion,  perso 
ty,  and  indeed  everything  else  of  which  the  law  ta! 
:e.  They  are  all  set  down  in  the  statutes ;  and  until  tl 
hus  set  down,  the  people  must  conform  to  the  law,  wh 
prevent  them  from  changing  it  by  changing  their  hab 
leans  of  punishment  in  some  form  for  a  deviation  fr 
law.  Evidently  whoever,  should  wait  for  the  habitE 
jeople  to  change  the  law,  would  be  like  the  rustic  v 
:d  for  the  river  to  run  by. 
ivigny's  theory  has  received  an  unfriendly  review  at 
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hands  of  Mr.  Austin,  and  a  hostile  criticism  from  Von  Ihering. 
But  neither  of  these  writers  has  noted  the  truth  which  his 
theory  undoubtedly  contains ;  a  truth  fundamental,  and  of 
the  utmost  importance,  as  we  shall  endeavor  to  explain  here- 
after, in  considering  another  theory  of  a  later  date ;  a  most 
unmistakable  truth,  capable  of  buoying  up  many  fallacies,, 
and  which,  being  dexterously  used,  enabled  Savigny  to- 
achieve  a  temporary,  but  brilliant  victory  over  Thibaut 

U.  M.  Rose. 
Little  Rock. 


THE  DARTMOUTH  COLLEGE  CAUSES. 


'HEDARTMOUTH  COLLEGE  CAUSES  AND  THE 
VPREME  COURT  OF  THE  UNITED  STATES. 

(No.  2.) 

I  March  10,  l8l8 — four  months  and  four  days  after  the 
ion  adverse  to  the  majority  of  the  old  trustees,  in  the 
court — the  first  of  these  causes  (Trustees  v.  Woodward) 
on  for  argument  before  the  full  bench  of  the  Federal 
:me  Court  at  Washington.  On  March  I2,  1818,  the  ar- 
;nts  closed,  and  the  judges  went  into  consultation.  Not- 
tanding  the  effect  of  the  contrast  between  the  impo- 
in  preparation  and  weakness  in  argument  displayed  on 
art  of  the  state,  and  the  great  weight  of  the  elaborated 
n- Smith -Webster  argument,  and  the  eloquence  and 
tness  of  Webster's  great  effort,  that  conference  revealed 
;  judges — an  anomalous  state  of  things  in  that  tribunal 
a  great  constitutional  question — that  they  could  agree 
nothing,  that  no  judgment  could  be  rendered,  and  that 
luse  must  be  continued  to  the  February  term,  1819 — 
ler  year. 

0  of  the  seven  judges  were  undecided  ;  Story  had  not 
ecanted  his  opinion  adverse  to  the  plaintiffs;  and  the 
ining  four  members  of  the  court  were  equally  divided, 
e  opening  of  the  court  on  the  morning  of  March  13, 
Judge  Marshall  announced,  in  general  terms,  the  result 

is  conference,  and  that  in  consequence  the  cause  must 
antinued.  On  March  14,  1818,  the  court  adjourned 
ut  day. 

jbster's  pet  cases,  to  which  we  referred  in  our  former  ar- 
{ante  pp.  23,  23,  24,)  and  to  which  three-fourths  of  his 
argument,  as  reported  by  Farrar,  was  devoted,  distinctly 

1  the  point  upon  which  he  greatly  relied ;  but  they 
not  only  not  before  the  Supreme  Court  when  he  made' 

16 
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that  argument,  but  had  not  reached  the  circuit  court.  The 
United  States  Circuit  Court  for  New  Hampshire  was  held  at 
Portsmouth  and  Exeter,  and  commenced  its  sessions  on  May 
I,  and  October  i,  respectively.  These  terms  were  not  only 
in  Judge  Story's  circuit,  but  were  held  as  it  were  almost 
within  ear-shot  of  his  home. 

After  the  continuance  of  Trustees  v.  Woodward,  Webster 
busied  himself  in  devising  means  for  the  transfer  of  these 
causes  from  the  May  term  of  the  circuit  court,  181 8,  to 
Washington,  in  order  to  "give"  them  "an  earlier  standing" 
upon  the  docket  of  the  Supreme  Court.  His  purpose,  as 
stated  by  himself,  was  to  accomplish  this  by  turning  an  agree- 
ment drawn  up  by  counsel,  like  the  one  in  Trustees  v.  Wood- 
ward, into  a  special  verdict,  and  then  inducing  Judge  Story, 
the  protege  of  Mason  and  great  admirer  of  Webster,  and  the 
district  judge  to  disagree  proforma^  without  either  argument 
or  decision,  and  to  take  the  cause  up  at  once  to  the  Supreme 
Court,  upon  the  formal  certificate  that  the  judges  "were  op- 
posed in  opinion."  The  causes  were  transferred  as  Mr.  Web- 
ster desired,  but  not  until  the  October  term  of  the  circuit 
court,  181 8. 

In  August,  1818,  Webster  furnished  to  Judge  Story  copies 
of  the  arguments  of  the  counsel  for  the  plaintiffs,  delivered 
in  March  preceding,  to  be  distributed  by  him  to  a  portion  of 
the  judges.  These  arguments  were  furnished  apparently, 
partly  in  the  nature  of  briefs,  and  partly  as  campaign  docu- 
ments in  reply  to  the  opinion  of  Chief  Justice  Richardson  in 
the  state  court,  which  had  been  "widely  circulated." 

Bad  news  travels  fast.  It  was  impossible  for  the  politi- 
cians to  conceal  under  complimentary  eulogies  of  the  wit  of 
Holmes,  and  praises  of  the  brilliant  declamation  of  Wirt,  the 
legal  y?^^^^  at  Washington,  from  those  who  had  the  honor  of 
Wheelock  and  the  interests  of  the  university  most  at  heart 
This  brought  William  Pinkney,  of  Maryland — the  only  man 
at  the  bar  of  the  Supreme  Court  who  could  meet  Webster 
upon  anything  like  equal  ground, — into  these  causes,  invested 
with  powers  almost  as  absolute  as  those  voluntarily  conferred 
upon  Webster  by  his  great  associates,  and  clients.    This  fact 
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ediately  became  known  to  Judge  Story,  the  counsel  for 
plaintiffs,  and  their  clients.  No  man  knew  the  judges, 
:  biases,  and  what  he  had  to  contend  with  in  and  out  of 
:ourt,  better  than  Pinkney.  His  first  step  showed  the 
us  of  a  commander.  About  the  Brst  of  November,  1818, 
otified  the  opposing  counsel  that  he  should  move  for  a 
'gument  in  Trustees  v.  Woodward  and  should  argue  it 
•elf,  if  the  court  permitted.  It  is  hardly  possible  that 
was  not  made  known  to  Story,  his  great  friend  and  ad- 
r,  and  to  the  other  judges  of  the  Supreme  Court,  at  an 
r  day.  Webster  and  his  associates  and  clients  conferred, 
took  such  steps  at  once  as  they  could  to  prevent  a  re- 
ment. 

nkney  never  attempted  to  argue  a  cause  without  the 
:  thorough  preparation,  and  this  case  was  no  exception 
le  rule.  The  Supreme  Court  nominally  commenced  its 
on  on  February  I,  1819.  In  order  that  nothing  neces- 
to  a  correct  understanding  of  the  cause  might  escape 
Pinkney  kept  Cyrus  Perkins  at  his  elbow  for  a  whole 
c  preceding  the  session.  Dr.  Perkins  was  professor  of 
omy  and  sui^ery  in  the  Medical  Department  of  Dart- 
th  College.  He  was  an  able  man ;  the  family  physician 
/ebster,  and  the  devoted  friend  of  Wheelock.  He  had 
I  for  years  in  the  atmosphere  of  these  troubles,  and  knew 
letails  of  their  history  by  heart,  and  brought  to  this  con- 
ice  wkh  Pinkney  all  the  documentary  evidence  which  it 
supposed  would  throw  any  light  upon  the  subject.  On 
day,  February  I,  1819,  Pinkney  went  up  by  pike  from 
more  to  Washington,  As  all  the  Judges  were  not  pres- 
the  court  met  formally  on  that  day,  and  adjourned  over 
'uesday,  when  the  business  of  the  session  commenced, 
i  the  counsel  for  the  state  had  no  idea  that  a  decision 
d  be  made  at  that  time,  none  of  them  were  present  at 
opening  of  the  court  on  Tuesday  morning  except  Pink- 
who  sat  near  the  chief  justice,  watching  for  an  opportu- 
to  open  the  battle  with  his  motion  for  a  re-argument, 
he  morning  of  February  2,  1819,  the  instant  the  judges 
taken  their  seats,  the  chief  justice  turned  his  "  blind  ear  " 
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towards  Pinkney,  (as  tradition  has  it,)  and  shut  oflf  his  motion 
by  announcing  that  the  judges  had  formed  opinions  during 
the  vacation,  and  immediately  commenced  reading  his  opin- 
ion. Judge  Todd  was  absent  from  sickness ;  Judge  Duvall  dis- 
sented ;  the  remaining  four  judges  simply  "concurred  in  the 
result."  No  other  opinion  was  ever  delivered  in  court  of  any 
other  judges.  Some  time  after,  Judges  Washington  and 
Story  handed  their  opinions  which  appear  in  the  printed  vol- 
ume to  the  reporter. 

Judge  Johnson,  who,  in  Fletcher  v.  Peck,  6  Cranch,  Sj, 
nine  years  before,  had  found  himself  unable  to  arrive  at  any 
such  conclusion,  concurred  in  the  reasoning  of  the  chief 
justice  in  this  case.  Judge  Livingston  concurred,  singular 
as  that  may  seem,  for  the  reasons  assigned  by  the  chief  jus- 
tice, and  by  Washington  and  Story.  The  opinion  actually 
delivered  by  Marshall  was  in  manuscript,  in  his  peculiar  hand- 
writing, and  on  eighteen  folio  pages. 

On  February  3,  18 19,  the  chief  justice  delivered  the  opin- 
ion in  the  case  of  the  Baptist  Association  v.  Hart's  Executors, 
4  Wheat.  I,  which  overthrew  the  doctrine  of  charitable  uses, 
etc.,  in  three  great  states  of  the  Union,  and  which  has  since 
been  overturned  because  it  reasoned  history  out  of  existence. 
This  cause  was  argued  at  the  same  term  with  the  college 
case.  On  February  8th  and  9th,  Sturges  v.  Crowninshield  was 
argued,  and  on  February  17,  1819,  the  chief  justice  de- 
livered the  opinion  of  the  court  in  that  case.  Judge  Living- 
ston not  concurring.  On  February  10  and  11,1819,  ^^^  famous 
New  Hampshire  case  of  Bullard  v.  Bell  was  argued  by  Pink- 
ney  and  Webster.  The  defendant  was  one  of  the  judges  on 
the  New  Hampshire  bench  when  the  college  case  was  decided 
by  that  court.  It  was  one  of  the  Hillsborough  Bank  cases,  of 
which  Judge  Bell  was  president,  and  involved  the  question  of 
his  individual  liability,  growing  out  of  certain  transactions  of 
the  bank.  Pinkney  was  counsel  for  Bullard,  and  Webster  for 
Bell..  It  is  the  only  instance  which  now  occurs  to  us  in  which 
these  two  legal  giants  were  pitted  against  each  other  in  that 
arena.  Each  did  his  best.  The  cause  was  heard  before  six 
judges ;  each  carried  one-half  the  court  with  him,  aad  the 
case  was  never  reported. 
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soon  after  the  reading  of  Judge  Marshall's  opinion,  Web- 
r  moved  that  judgment  be  entered  up  nunc  pro  tunc, 
Ige  Woodward  having  deceased  since  the  last  term.  This 
tion  was  opposed  by  Mr.  Finkney  and  Mr.  Wirt,  upon 

ground  that  the  other  causes  then  upon  the  docket  em- 
.ced  additional  facts,  and  that  no  Bnal  judgment  should  be 
ered  until  all  the  causes  were  fully  heard. 
3ii  February  23,  1819,  the  court  granted  the  plaintiff's 
tion.  On  March  12,  18 19,  the  court  adjourned  without 
r,  having  been  in  session  about  six  weeks.  Before  the 
oumment,  Mr.  Pinkney  attempted  to  avail  himself  of  the 
>ulation5  which  came  up  with  the  special  verdicts  both 
m  the  state  court  and  the  United  States  circuit  court,  that 
'facts  contained  in  the  special  verdict  might  be  expunged, 
1  that  any  new  facts  might  be  added,  if  deemed  material 
\  right  decision  of  the  cause.  Webster,  with  characteristic 
t,  refused  to  allow  any  fact  either  to  be  expunged  or 
led.  He  thus  forced  a  judgment  against  Judge  Wood- 
rd,  and  compelled  Pinkney  to  "  consent "  that  the  other 
ises  should  be  "  remanded  to  the  Circuit  Court  for  the  Dis- 
t  of  New  Hampshire  for  further  proceedings  to  be  had 
rein,  according  to  law,"  without  any  direction  from  the 
pre  me  Court. 

rhe  old  trustees  did  not  wait  for  the  judgment  in  their 
or,  but,  as  soon  as  the  news  of  Judge  Marshall's  opinion 
ched  them,  made  the  necessary  arrangements,  and  on 
jruary  8,   i8ig,  took  possession,  by  virtue  of  the  law  of 

strongest,  of  the  college  buildings,  etc.,  which  up  to  that 
e  had  been  held  by  President  Allen,  and  occupied  by  the 
cers  and  students  of  the  university. 

dr.  Webster  followed  up  his  judgment,  by  serving  the 
per  notices  upon  the  adverse  parties  in  the  causes  in  the 
:uit  court,  to  be  ready  for  trial  at  the  May  term,  which 
nmenced  May  i,  1819,  On  Saturday,  Judge  Story  de- 
Ted  an  elaborate  opinion  adverse  to  the  state,  in  these 
ses.  A  judgment  wtn'was  then  rendered  for  the  plaintiffs, 
lecome  absolute  unless  the  defendants,  during  the  May 
n  of  the  court  held  in  Boston,  (commencing  May  15, 18 19,) 
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should  produce  such  further  evidence  as  should  in  the  opinion 
of  Judge  Story  be  sufficient  cause  for  further  delay.  On  May 
27,  1 8 19,  James  T.  Austin,  one  of  the  counsel  in  the  interest  of 
the  university  in  these  causes,  presented  the  new  facts  to  Judge 
Story.    The  judge  took  the  papers  and  reserved  his  decision. 

These  facts  were,  in  brief,  that  Dr.  Wheelock  made  no  do- 
nation to  Dartmouth  College ;  that  New  Hampshire  was 
directly  and  indirectly  the  first  donor ;  that  the  charter  did 
not  incorporate  the  charity  school  or  give  the  trustees  any 
control  over  it,  etc.  Judge  Story  held  that  none  of  the  facts 
varied  the  case  as  it  had  been  considered  and  decided,  and 
that  none  of  them  contradicted  the  recitals  of  the  charter, 
and  ordered  judgment  and  execution  upon  these  suits.  Tech- 
nically this  was  the  end  of  the  college  causes. 

Webster  now  devoted  his  special  attention  to  pushing  for- 
ward the  publication  of  Farrar's  Report,  a  work  that  had  been 
for  some  time  on  his  hands. 


If  the  construction  thus  given  to  the  clause  in  relation  to 
the  "  obligation  of  contracts  "  is  correct,  it  should  be  upheld ; 
but  if  founded  in  error,  involving  as  it  may  vast  consequences 
to  millions,  it  must  be  overthrown.  To  determine  this  ques- 
tion, the  decision,  in  its  "  inner  and  outer  life,"  must  be  an- 
alyzed and  weighed  dispassionately  in  the  light  which  has 
since  been  thrown  upon  it,  uninfluenced  by  fear  or  favor,  or 
the  shadow  of  great  names,  which,  like  "  hard  cases,"  so  often 
"  make  shipwreck  of  the  law." 

Blocks  of  overruled  cases,  opinions  swathed  in  confusion 
and  rolled  in  tangles,  and  decisions  so  inconsistent  and  con- 
tradictory that  no  one  can  reconcile  them,  admonish  us  that 
other  judicial  tribunals,  however  pure,  able  and  learned,  are 
yet  human,  and  may  err.  We  shall  assume  that  the  judges 
of  the  Federal  Supreme  Court,  in  their  judicial  earth-life,  are 
no  exception  to  the  rule.  Probably  no  litigant  ever  came 
before  that  court  under  circumstances — entirely  independent 
of  their  merits — so  unfavorable  for  success  as  the  state  in 
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ese  causes.  Judge  Wilson,  who  had  special  opportunities 
r  knowing  the  meaning  of  the  "  obhgation  "  clause,  had 
en  in  his  grave  more  than  twenty  years  when  the  decision 
15  made ;  apparently  the  history  of  this  clause,  so  far  as 
urt  and  counsel  were  concerned,  was  enveloped  in  total 
.rkness;  Judge  Marshall  naturally  believed  in  a  government 
nstructed  by  the  rules  of  logic,  and  operated  upon  rigid 
ithematical  principles ;  the  political  aspect  which  had  been 
reed  upon  the  case,  and  of  which  Mr.  Webster  availed 
nself  with  great  adroitness  in  his  argument,  in  the  eyes  of 
arshall  transformed  this  case  into  another  Marbuiy  v.  Mad- 
10  (i  Cranch,  137,)  which  was  in  reality  a  judico-political 
iger  of  battle  between  John  Marshall  and  Thomas  Jeffer- 
n,  the  two  great  Virginians,  whose  political  and  personal 
te  descended  with  them  to  the  tomb;  the  counsel  for  the 
ite  were  new  men  in  the  cause,  unfamiliar  with  the  local 
itory  and  the  arguments  in  the  state  court,  inadequately 
epared,  ill-assorted  and  inharmonious,  the  first  immersed  in 
litics,  the  second  overloaded  with  business,  and  the  third 
ent  as  a  consequence  of  his  position  in  the  case ;  while,  on 
s  other  hand,  the  plaintiffs  not  only  had  corresponding  ad- 
ntages,  but  also  that  of  the  learning  and  industry  of  Smith 
d  Mason,  and  of  the  prodigious  intellectual  power  of  the 
eat  triumvirate, — Smith,  Mason  and  Webster, — who  over- 
pped  alike  the  whole  court,  and  Holmes  and  Wirt,  the  op- 
sing  counsel. 

We  have  sean  {ante,  p.  51,)  that  but  six  of  the  forty-three 
ges  of  Mason's  argument  in  the  state  court,  were  devoted 

the  "single  point"  which  could  properly  be  mooted  in 
s  Supreme  Court.  Smith's  great  learning  made  him  more 
Tuse  and  discursive,  Webster's  argument,  etc.,  as  care- 
ly  written  out  by  him  for  Farrar,  occupied  forty-six  pages, 
six  pages  were  devoted  to  a  statement  of  the  case ;  ten 

the  question  before  the  court,  and  thirty  to  the  first  and 
:ond   points  taken   by  Mason.     In  other  words,  at  least 
ree-fourths  of  his  legal  ai^ument  at  Washington  was  upon 
ints  not  before  that  court. 
We  give  the  admission  of  this  fact  and  his  reasons  for 
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this    extraordinary   course    in   Mr.   Webster's   own   words: 

"  It  will  be  contended  by  the  plaintiffs  that  these  acts  are  not 
valid  and  hinding  on  them  without  their  assent,  i .  Because  they 
are  against  common  right  and  the  constitution  of  New  Hamp- 
shire. 2.  Because  they  are  repugnant  to  the  constitution  of 
the  United  States. 

"  I  am  aware  of  the  limits  which  bound  the  jurisdiction  of 
the  court  in  this  case,  and  that  on  this  record  nothing  can  be 
decided  but  the  single  question,  whether  these  acts  are  repug- 
nant to  the  constitution  of  the  United  States.  Yet  it  may 
assist  in  forming  an  opinion  of  their  true  nature  and  charac- 
ter, to  compare  them  with  these  fundamental  principles,  intro- 
duced into  the  state  governments  for  the  purpose  of  limiting 
the  exercise  of  the  legislative  power,  and  which  the  constitu- 
tion of  New  Hampshire  expresses  with  great^  fullness  and 
accuracy. 

"  It  is  not  too  much  to  assert  that  the  legislature  of  New 
Hampshire  would  not  have  been  competent  to  pass  the  acts  in 
question,  and  to  make  them  binding  on  the  plaintiffs  without 
their  assent,  even  if  there  had  been,  in  the  constitution  of 
New  Hampshire,  or  of  the  United  States,  no  special  restric- 
tion on  their  power ;  because  these  acts  are  not  the  exercise  of 
a  power  properly  legislative.  Their  object  and  effect  is  to 
take  away  from  one,  rights,  property  and  franchises,  and  to 
grant  them  to  another.  This  is  not  the  exercise  of  a  legisla- 
tive power.  To  justify  the  taking  away  of  vested  rights,  there 
must  be  a  forfeiture;  to  adjudge  upon  and  declare  which  is 
the  proper  province  of  the  judiciary."  Farrar's  Report,  p. 
244. 

If  he  was  right — if  vested  rights  can  only  be  devested  by 
the  courts — and  the  rights  in  question  had  vested  in  the  old 
trustees,  he  had  no  occasion  to  invoke  the  aid  of  the  "  obli- 
gation "  clause.  We  have  the  authority  of  Mr.  Webster  for 
saying  that  aside  from  a  single  point  and  a  few  authorities 
cited  in  support  of  another,  nothing  as  a  legal  argument  was 
advanced  by  him  at  Washington  which  had  not  been  urged 
by  Smith  and  Mason  in  the  state  court.  In  his  letter  to  Judge 
Smith  of  December  8,  18 17,  Webster  says:  "If  I  argue  this 
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se  at  Washington,  everyone  knows  I  can  only  be  the  re- 
r  of  the  argument  made  by  you  at  Exeter,  You  are, 
efore,  principally  interested,  as  to  the  matter  of  reputa- 
,  in  the  figure  I  make  ^t  Washington.  Nothing  will  be 
ected  of  me  but  decent  delivery  of  your  matter.  This 
ns  perfectly  well  understood  this  way,  and  I  have  been 
uently  complimented  by  gentlemen  saying  that,  if  the  cause 
s  to  Washington,  they  shall  have  a  chance  of  hearing 
lething  of  Judge  Smith's  argument. 

I  have  some  notion  of  going  to  Exeter  for  a  day  or  two, 
iractice  and  rehearse  before  I  go  to  Washington.  To  be 
ous,  however,  you  and  Mason  must  help  me  arrange  the 
jment.  The  best  mode  will  be  to  have  it  written  out,  or 
:ollected  in  notes,  so  that  I  can  write  it  out."  In  his  let- 
to  Judge  Smith  of  January  9,  1818,  he  says : 
I  must  beg  the  favor  of  all  your  notes.  I  have  not  as- 
Lnce  enough,  although  not  entirely  destitute,  to  think  of 
ling  this  cause  on  my  own  strength.  To  argue  it  as  you 
will  be  more  than  I  shall  ever  be  able  to  do.  I  wish  to 
sent  the  cause  fully  and  fairly  to  the  court,  and  your  notes 

enable  me  so  to  do.  If  anybody  is  coming  over,  pray 
me  have  them  soon,  and  all  of  them..  If  you  have  no 
ortunity  to  send  them  direct,  please  forward  them  en- 
ed,  to  Mr.  Mason.     I  am  writing  to  him  to-day,  and  will 

him  to  take  care  of  the  packet  and  send  it  to  me  di- 
:ly."  All  these  "  notes  "  and  "  minutes  "  were  promptly 
lished  to  Mr.  Webster,  and  were  returned  by  him  to 
ion,  March  22,  1818.  Inhis  letter  of  that  date  to  Mason, 
bster  says :     "  I  send  you  your  brief  and  Judge  Smith's ; 

may  both  probably  need  those  hereafter." 
n  his  letter  to  Judge  Smith  of  March   14,  1818,  two  days 
r  the  close  of  the  argument,  he  says : 

1  opened  the  case  with  most  of  the  principles  and  au- 
rities  on  which  we  relied  at  Exeter.  Your  notes  I  found 
ontain  the  whole  matter.     They  saved  me  great  labor ; 

that  was  not  the  best  part  of  their  service  ;  they  put  me 
he  right  path,  and  conduct,  as  I  think,  to  an  irresistible 
elusion.     On  some  parts  of  the  case  I  have  varied  my 
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views  a  little.  The  rogues  here  in  Congress  complain  that 
the  cause  was  put  on  grounds  not  stated  in  the  court  below. 
There  is  little  or  nothing  in  this.  I  labored  the  point  that  it 
was  a  private  corporation,  a  charity.  Eleazer  Wheelock,  its 
founder,  as  such,  entitled  generally  by  law  to  be  visitor;  all 
the  power  of  visitor  assigned,  in  law,  by  him  to  the  trustees^ 
etc.  The  only  new  aspect  of  the  argument  was  produced  by 
going  into  cases  to  prove  these  ideas,  which  indeed  lie  at  the 
very  bottom  of  your  argument." 

In  his  letter  of  April  23,  181 8,  to  Mason,  Webster  says: 
^'  As  to  the  college  cause,  I  cannot  argue  it  any  more,  I  be- 
lieve. I  have  told  you  very  often  that  you  and  Judge  Smith 
argued  it  very  greatly.  If  it  was  well  argued  at  Washington, 
it  is  a  proof  that  I  was  right,  because  all  that  I  said  at  Wash- 
ington was  but  those  two  arguments,  clumsily  put  together 
by  me.  I  do  not  mean  to  hold  you  answerable  for  any 
deficiencies;  but  in  truth  I  have  little  right  to  claim  the^ 
merit,  if  there  be  any,  in  the  opening  of  our  case."  In  his 
Sunday  evening  [18 19]  letter  to  Mason,  he  says:  *' There 
is  one  point  on  which  I  have  suspected  that  my  opinion  dif- 
fers from  Judge  Smith's ;  I  think  that  the  trustees  are  most 
clearly  visitors,  and  that  this  lies  at  the  bottom  of  our  case, 
and  as  visitors,  I  think  they  are  not  answerable  in  any  court,, 
while  acting  within  the  scope  of  their  visitorial  power.  I 
should  be  glad  you  would  think  of  this  a  little.  If  I  ^^ 
in  an  error,  it  is  a  pretty  important  error." 

/.  History  of  the  "  Obligation  "  Clause. 

" No  state  shall"  *  *  "pass  any"  *  *  "law  impair- 
ing the  obligation  of  contracts." — U.  5.  Const.,  Art,  /,  S^^-  ^^' 

This  phrase  is  not  the  language  of  the  common  law.  ^^ 
did  not  derive  it  from  the  mother  country.  .We  fit^^  ^^ 
source  elsewhere.  Nathan  Dane,  the  author  of  £)<^^^^ 
Abridgment^  and  to  whom  the  Harvard  Law  School  is  so  tnucti 
indebted,  was  a  Massachusetts  lawyer.  He  was  bom  in  ^752^ 
and  was  admitted  to  the  bar  when  thirty  years  old.  H  ^  ^'^ 
amemberof  the  Continental  Congress  in  1785-6-7.  Iii  ^7°" 
it  was  found  necessary  to  establish  a  form  of  governments  ^^^'^ 
the  vast  region  then  known  as  the  "northwest  territ^O^* 
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task  of  drafting  it  wag  assigned  to  Dane,  then  thirty- 
years  old.  On  July  13,  1787,  the  expiring  Congress, 
le  Convention  for  framing  the  present  constitution  be- 
then  in  session, — though  without  "the  least  color  of 
ititutional  authority,"  adopted  the  ordinance  without  a 
1^  alteration.  One  of  its  provisions, — we  use  the  italics 
he  author, — was,  "and  in  the  just  preservation  of  rights- 
property,  it  is  understood  and  declared,  that  no  law  ought 
to  be  made,  or  to  have  force  in  said  territory,  that  shall,, 
ny  manner  whatever,  interfere  with,  or  afect  private  con- 
's or  engagements,  bona  fide  and  without  fraud,  previously 
led."  That  the  prime  purpose  of  this  clause  was  to  pro- 
:  the  legislatures  of  the  expectant  states  from  interfering 
the  enforcement  of  private  executory  contracts,  is  obvi- 
that  the  clause  adopted  by  the  Federal  Convention  was 
ided  to  restrict  rather  than  to  enlarge  the  scope  of  the 
se  in  the  ordinance,  seems  clear.  That  convention  nom- 
y  met  on  May  14,  1787.  It  formally  concluded  its 
rs  on  September  17,  1787.  From  time  to  time  the  "  obH- 
jns  of  the  federal  pact,"  "  the  obligations  of  the  confed- 
y,"  the  difference  between  "moral  obligation  "  and  "po- 
ll operation,"  "the  obligation"  of  states  and  those  of  the 
:ed  States,  had  been  discussed  by  the  leading  minds  in 
convention.  Judge  Ellsworth,  Judge  Wilson,  Mr,  Gerry 
Dr.  Johnson.  On  August  27,  1787,  when  discussing  the 
se  conferring  jurisdiction  on  the  Federal  judiciary,  in  an- 
■  to  the  question  of  Gouverneur  Morris,  the  able  and  adroit 
who  did  the  work  of  the  committee  on  style,  and  gave 
"finish"  to  the  final  draught  of  the  constitution,  "whether 
extended  to  matters  of  fact  as  well  as  law,  and  to  cases 
smmon  law  as  well  as  civil  law,"  Judge  Wilson,  who  was 
I  more  to  the  committee  on  detail,  than  Morris  to  that  on 
:,  said :  "  The  committee,  he  believed,  meant  facts  as  well 
Lw,  and  common  as  well  as  civil  law.  The  jurisdiction  of 
Federal  Court  of  Appeals  had,  he  said,  been  so  con- 
ed." On  August  28,  1787,  Judge  Wilson  and  Mr.  Sher- 
moved  to  insert  after  the  words  "coin  money,"  in 
:Ie  1 2  of  the  new  constitution  as  reported  by  the  committee: 
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on  detail,  of  which  Judge  Wilson  was  a  leading  member,  the 
words,  "  nor  emit  bills  of  credit  nor  make  anything  but  gold 
and  silver  coin  a  tender  in  payment  of  debts."  After  a  brief 
debate  the  amendment  was  adopted.  Mr.  King  of  Massa- 
chusetts tlien  moved  to  add  the  clause  in  the  ordinance  of 
1787  which  we  have  quoted  from  Mr.  Dane.  The  following 
debate  ensued : 

"  Mr.  Gouvemeur  Morris.  This  would  be  going  too  far. 
There  are  a  thousand  laws  relating  to  bringing  actions,  lim- 
itations of  actions,  etc.,  which  affect  contracts.  The  judicial 
power  of  the  United  States  will  be  a  protection  in  cases 
within  their  jurisdiction  ;  and  within  the  state  itself  a  majority 
must  rule,  whatever  may  be  the  mischief  done  among  them- 
selves. 

Mr.  Sherman.     Why  then  prohibit  bills  of  credit  ? 

Mr.  Wilson  was  in  favor  of  Mr.  King's  motion. 

Mr.  Madison  admitted  that  inconveniences  might  arise  from 
such  a  prohibition ;  but  thought,  on  the  whole,  it  would  be 
overbalanced  by  the  utility  of  it.  He  conceived,  however, 
that  a  negative  on  the  state  laws  could  alone  secure  the  effect 
Evasions  might  and  would  be  devised  by  the  ingenuity  of 
the  legislatures. 

Col.  Mason.  This  is  carrying  the  restraint  too  far.  Cases 
will  happen  that  cannot  be  foreseen,  where  some  kind  of  in- 
terference will  be  proper  and  essential.  He  mentioned  the 
case  of  limiting  the  period  for  bringing  actions  on  open  ac- 
count— that  of  bonds  after  a  certain  lapse  of  time — asking, 
whether  it  was  proper  to  tie  the  hands  of  the  states  from 
making  provision  in  such  cases. 

Mr.  Wilson.  The  answer  to  these  objections  is,  that  re- 
trospective interferences  only  are  to  be  prohibited. 

Mr.  Madison.  Is  not  that  already  done  by  the  prohibi- 
tion of  ex  post  facto  laws,  which  will  oblige  the  judges  to 
declare  such  interferences  null  and  void  ? 

Mr.  Rutledge  moved,  instead  of  Mr.  King's  motion,  to  in- 
sert, *  nor  pass  bills  of  attainder,  nor  retrospective  laws.* " 

On  which  motion  seven  states  voted  aye,  and  three  no. 

On  August  29,   1787,  "  Mr.  Dickinson  mentioned  to  the 
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luse  that,  on  examining  Blackstone's  Commentaries,  he 
nd  that  the  term  '  ex  post  facto '  related  to  criminal  cases 
y ;  that  they  would  not  consequently  restrain  the  states 
m  retrospective  laws  in  civil  cases  ;  and  that  some  further 
■vision  for  this  purpose  would  be  requisite." 
Dn  Sept.  12,  1787,  Dr.  Johnson  from  the  committee  on 
le,  etc.,  which  consisted  of  Johnson,  Hamilton,  Gouver- 
ir  Morris,  Madison  and  King,  reported  the  constitution  in 
ew  draft.  Sec.  I,  art.  lO,  provided :  "  No  state  shall  coin 
ney,  or  emit  bills  of  credit,  or  make  anything  but  gold  or 
'er  coin  a  tender  in  payment  of  debts,  or  pass  any  bill  of  at- 
ider,  or  ex  post  facto  laws,  or  laws  altering  or  impairing  the 
igation  of  contracts;  or  grant  letters  of  marque  and  re- 
sal,  or  enter  into  any  treaty,  alliance  or  confederation,  or 
mt  any  title  of  nobility," 

3>n  Sept.  14,  1787,  "Col,  Mason  moved  to  strike  out  from 
;  clause  '  no  bill  of  attainder,  nor  any  ex  post  facto  law,  shall 
passed,'  the  words  '  nor  any  ex  post  facto  law.'  He  thought 
not  sufficiently  clear  that  the  prohibition  meant  by  this 
rase  was  limited  to  cases  of  a  criminal  nature;  and  no  leg- 
Lture  ever  did  or  can  altogether  avoid  them  in  civil  cases. 
'  Mr.  Gerry  seconded  the  motion;  but  with  a  view  to  extend 
;  prohibition  to  '  civil  cases,'  which  he  thought  ought  to  bcr 
ne. 

'  On  the  question,  all  the  states  were,  no." 
Later  in  the  same  day,  but  on  whose  motion  does  not  ap- 
ar,  the  order  of  the  clauses  in  sec,  10  of  art  i,  which  we 
ve  quoted,  was  changed  (the  word  "  altering "  being  ex- 
nged  from  the  "  obligation  "  clause,)  so  as  to  read,  "  no 
^g     »     *     *     »     shall  pass     •     •     *     *     any     •     •     * 
law  impairing  the  obligation  of  contracts,"  etc, 
"Mr.  Gerry  entered  into  observations  inculcating  the  im- 
rtance  of  public  faith,  and  the  propriety  of  the  restraint, 
t  on  the  states  from  impairing  the  obligation  of  contracts ; 
eging  that  Congress  ought  to  be  laid  under  the  like  proht— 
lions.     He  made  a  motion  to  that  effect.     He  was  not 
:onded." 
The  peculiar  phraseology  of  the  "obligation"  clause  has. 


j260  the   DARTMOUTH   COLLEGE  CAUSES. 

for  many  years  been  ascribed  to  Judge  Wilson.  We  are  not 
.aware  that  he  ever  made  any  public  claim  to  it ;  but  it  has  his 
distinctive  "  ear-marks."  That  he  moulded  the  phrase  is 
hardly  an  open  question,  though  it  undoubtedly  passed  under 
the  eye  of  Madison  and  Gouverneur  Morris.  Madison,  man- 
ifestly referring  to  the  evils  which  sec.  lo,  art.  i,  was  intended 
to  prevent,  said  :  **  In  the  internal  administration  of  the  states, 
.a  violation  of  contracts  had  become  familiar,  in  the  form  of 
-depreciated  paper  made  a  legal  tender,  of  property  substi- 
tuted for  money,  of  instalment  laws,  and  of  the  occlu- 
sions of  the  courts  of  justice,  although  evident  that  all 
such  interferences  affected  the  rights  of  other  states,  rela- 
tively creditors,  as  well  as  citizens  creditors,  within  the  state." 
That  Mr.  Madison  here  referred  to  executory  contracts  is  too 
obvious  for  comment.  The  great  knowledge  of  Mr.  Madison, 
his  experience,  diplomatic  tact  and  judicial  temper,  made  him 
the  central  figure  in  that  Amphictyonic  council  of  great  men; 
though  he  lacked  the  slow  but  powerful  intellect  of  Ells- 
worth, the  great  legal  learning  of  Luther  Martin,  and  the 
commanding  genius  of  Hamilton. 

Judge  Wilson  was  a  Scotchman.  He  was  educated  at 
Edinburgh  and  Glasgow.  When  about  twenty-five  years 
old,  he  emigrated  to  Philadelphia,  and  afterwards  lived  in  the 
states  of  Pennsylvania  and  Maryland.  He  soon  became  a 
legal  celebrity.  For  six  out  of  the  twelve  years  of  its  exist- 
ence, he  was  a  member  of  the  Continental  Congress.  He 
was  a  man  of  superior  abilities  and  possessed  great  learn- 
ing 

He  was  not  only  a  master  of  the  civil  law,  but  of  the 
French  and  Scotch  law,  which  had  the  civil  law  for  its  basis, 
and  of  the  common  law  as  well.  He  was  in  favor  of  a  strong 
central  government,  as  was  his  colleague,  Gouverneur  Mor- 
ris, and  Hamilton  ;  but  they  differed  very  much  in  their  views. 
Hamilton  regarded  the  British  government  as  the  proper 
model,  but  Judge  Wilson  did  not;  he  proposed  to  build 
anew  from  the  foundation,  while  preserving  the  autonomy  of 
the  states. 

In  his  lectures  to  the  law  school  upon  "  the  general  prin- 
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les  of  law  and  obligation,"  etc.,  prepared  within  a  year 
:r  the  Federal  constitution  went  into  operation,  he  criticises 
ckstone's  definition  of  municipal  law  and  its  "obligation," 
h  a  severity  scarcely  equalled  by  Austin  and  his  admirers, 
I  later  day,  upon  other  points.  With  Wilson  all  forms  of 
emment  and  all  laws  were  "contracts."  He  says:  "We 
I  that  an  act  which,  considered  indistinctly  and  dignified 
the  name  of  law,  requires  the  whole  supreme  power  of  a 
ion  to  give  it  birth,  is,  when  viewed  more  closely  and  an- 
led  into  the  component  parts  of  its  authority,  properly 
mged  under  the  class  of  contracts.  It  is  a  contract  to 
ch  there  are  three  parties;  those  who  constitute  one  of 
three  parties,  not  acting  even  in  public  characters,"  "The 
in  and  simple  analysis  which  I  have  given  of  the  nature 
1  obligation  of  acts  of  Parliament,  is  evidently  countenanced 
the  expressive  legal  language  of  my  Lord  Hale.  It  is 
ported  and  confirmed  by  the  very  respectable  authority  of 
Lord  Hardwicke.  '  The  binding  force ' — I  use  his  very 
■ds  as  they  are  reported — '  the  binding  force  of  these  acts 
Parliament  arises  from,' "  etc.  "  Sir  William  Blackstone 
s  us  that  the  original  of  the  obligation  which  a  compact 
ries  with  it  is  different  from  that  of  a  law.  The  original 
he  obligation  of  a  compact  we  know  to  be  consent ;  the 
jinal  of  an  act  of  Parliament  we  have  traced  minutely  to 
very  same  source."  "In  the  eye  of  the  common  law, 
Tiage  appears  in  no  other  light  than  that  of  a  civil  con- 
:t ;  and  to  this  contract  the  agreement  of  the  parties,  the 
snce  of  every  rational  contract,  is  indispensably  required." 
)efore  the  adoption  of  the  constitution,  Wilson  had  urged 
1  case  of  "  a  law,  by  which  an  estate  is  vested  or  con- 
led  in  an  individual " — that  the  right  is  vested,  and  as- 
15  as  a  reason  therefor,  that,  "  if,  in  this  case,  the  legisla- 
;  may  at  discretion,  and  without  any  reason  assigned, 
est  or  destroy  his  estate,  then  a  person  seized  of  an  estate 
ee  simple,  under  legislative  sanction,  is,  in  truth,  nothing 
re  than  a  solemn  tenant  at  will."  In  his  lectures  he  says 
iie  conomon  law :  "  It  prescribes  the  manner  and  the  obit- 
ton  of  contracts;  it  establishes  the  rules  by  which  contracts. 
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wills,  deeds,  and  even  acts  of  Parliament  are  interpreted." 
The  italics  are  ours.  Unless  the  contrary  clearly  appeared 
in  the  context,  it  would  be  a  great  stretch  of  imagination  to 
say  that  the  author,  by  the  phrase  "  obligation  of  contracts," 
meant  the  irrevocable  effect  of  deeds  or  estates  in  fee  simple, 
vested  by  grant.  The  sharp  contrast  between  these  terms  is 
enhanced,  (taking  into  consideration  his  familiarity  with  Jus- 
tinian and  Domat,)  by  his  assertion  that,  "  The  common  law, 
as  it  respects  contracts  and  personal  property,  discovers  evi- 
dent traces  of  the  Roman  jurisprudence."  *  *  «  •  "i 
suggest,  merely  for  consideration  at  present,  a  conjecture  thai 
many  of  those  parts  were  incorporated  into  the  common  law 
during  the  long  period  of  near  four  centuries,  when  the  Ro- 
man jurisprudence  predominated  in  England."  Under  tiie 
Institutes  of  Justinian,  "  The  person  to  whom  the  right  be- 
longed, and  the  person  against  whom  it  existed,  were  said  in 
Roman  law  to  be  bound  by  an  obligation,  the  notion  of 
an  obligation  being  that  of  a  tie  between  two  parties  of  such 
a  nature  as  to  confer  on  the  one  a  power  of  compelling  by 
action  the  other  to  give,  do,  or  make  good  something.  The 
obligation  did  not  give  any  interest  in  a  thing,  to  get  which 
might  be  the  ultimate  object  of  the  proceeding,  but  only  gave 
a  means  of  acquiring  it,  or,  under  the  Praetorian  system,  its 
value."  "  An  obligation  is  a  tie  of  law  which  binds  us  ac- 
cording to  the  rules  of  our  civil  law  to  render  something." 
"  They  arise  ex  contractu  or  quasi  ex  contractu,  ex  maieficio  or 
quasi  ex  maUficio." 

Wilson  defines  a  state  as  "an  artificial  person:  it  has  its 
affairs  and  its  interests ;  it  has  its  rules ;  it  has  its  obligations ; 
and  it  has  its  rights.  It  may  acquire  property,  distinct  from 
that  of  its  members ;  it  may  incur  debts,  to  be  discharged 
out  of  the  public  stock,  not  out  of  the  private  fortunes,  of 
individuals;  it  may  be  bound  by  contracts,  and  for  dam- 
ages arising  quasi  ex  contractu."  "  Smaller  societies  may  be 
formed  within  a  state  by  a  part  of  its  members.  These  so- 
cieties also  are  deemed  to  be  moral  persons,  but  not  in  a 
state  of  natural  liberty ;  their  actions  are  cognizable  by  the 
superior  power  of  the  state,  and  are  regulated  by  its  laws.. 
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these  societies  the  name  of  corporation  is  generally  ap- 
priated,"  etc.  He  endorsed  the  common  law  doctrine 
t  "the  King  and  the  Parliament  are  corporations." 
n  his  lecture  upon  corporations  he  says  :  "  It  must  be  ad- 
ted,  however,  that,  in  too  many  instances,  those  bodies 
Ltic  have,  in  their  progress,  counteracted  the  design  of 
ir  original  formation.  Monopoly,  superstition  and  igno- 
ce,  have  been  the  unnatural  offspring  of  literary,  religious, 
I  commercial  corporations.  This  is  not  mentioned  with  a 
V  to  insinuate  that  such  establishments  ought  to 'be  pre- 
ted  or  destroyed:  1  mean  only  to  intimate  that  they 
uld  be  erected  with  caution,  and  inspected  with  care." 
d  Judge  Wilson  drawn  his  inspiration  from  the  French 
sts,  it  would  have  been  with  the  same  result, 
'othier  commenced  his  great  work  when  Wilson  was  six 
,rs  old,  and  died  in  1772.  He  says:  "The  term  obliga- 
1  has  two  significations.  In  its  most  extensive  significa- 
1,  lata  sensu,  it  is  synonymous  with  the  term  duty,  and 
nprehends  imperfect,  as  well  as  perfect,  obligations." 
'  The  term  okligatien,  in  a  sense  more  proper  and  less  ex- 
sive,  comprehends  only  perfect  obhgations,  which  arc 
led  also  personal  engagements,  giving  to  him  with  whom 
y  are  contracted  the  right  of  requiring  the  performance  of 
m ;  and  it  is  of  this  kind  of  obligation  that  we  mean  to 
■ak  in  this  treatise."  The  frequent  pse  of  this  term  by 
ige  Wilson,  in  both  senses,  shows  how  thoroughly  he  un- 
■stood  its  meaning,  in  the  convention  of  Virginia  of 
ich  he  was  a  member,  which  ratified  the  Federal  constitu- 
[1. 

iudge  Marshall,  upon  grave  consideration,  informed  the 
iple  of  Virginia  that,  though  a  state  might  sue  upon  a 
itract,  it  could  not  be  sued ;  in  other  words,  that,  notwith- 
nding  the  state  suability  clause,  the  "obhgation  of  con- 
cts,"  in  a  constitutional  sense,  was  a  stick  with  but  one  end. 
3ut  in  Chisholm  v.  Georgia,  decided  in  1793,  which  was 
umpsit  against  a  state  for  the  recovery  of  money,  Judge 
Ison,  after  re-asserting,  in  substance,  the  definition  of  a  state 
Dted  by  us  from  Ks  lectures,  held  otherwise,  saying :  "  A 
17 


264  THE  DARTMOUTH  COLLEGE  CAUSES. 

State,  like  a  merchant,  makes  a  contract ;  a  dishonest  state, 
like  a  dishonest  merchant,  wilfully  refuses  to  discharge  it ; 
the  latter  is  amenable  to  a  court  of  justice.  Upon  general 
principles  of  right,  shall  the  former,  when  summoned  to  an- 
swer the  fair  demands  of  its  creditor,  be  permitted,  Proteus- 
like, to  assume  a  new  appearance,  and  to  insult  him  and  jus- 
tice by  declaring,  *  I  am  a  sovereign  state?*  Surely  not." 
In  1790,  the  law  professorship  was  established  in  the  College 
of  Philadelphia,  and  Judge  Wilson  was  made  the  first  pro- 
fessor. In  April,  1792,  the  legislature  fused  that  college  and 
the  University  of  Pennsylvania.  Able,  sensitive,  and  tena- 
cious as  he  was,  if  that  act  had  violated  the  constitution 
which  he  was  sworn  to  support,  he  certainly  would  have  dis- 
covered it,  and  the  world  would  have  known  the  fact. 

When  Trustees  v.  College  was  decided,  no  member  of  the 
Federal  Convention  remained  upon  the  bench,  nor  anyone 
specially  familiar  with  its  history.  Neither  its  journal  nor  the 
Madison  Papers  had  been  published. 

It  is  apparent  that  the  court  regarded  these  as  common 
words,  and  gave  them  the  popular  interpretation,  when  they 
might  as  well  have  construed  the  preceding  words,  "  bill  of 
attainder''  **  ex  post  facto.''  etc.,  as  popular  terms. 

In  Sturges  v.  Crowninshield,  (4  Wheat.  197,)  which  was  un- 
der consideration  at  the  same  time  with  the  college  causes, 
Judge  Marshall  said :  "  In  discussing  the  question  whether  a 
state  is  prohibited  from  passing  such  a  law  as  this,  our  first 
enquiry  is  into  the  meaning  of  words  in  common  use.  What 
is  the  obligation  of  a  contract  ?  and  what  will  impair  it  ? 

"  It  would  seem  difficult  to  substitute  words  which  are  more 
intelligible,  or  less  liable  to  misconception,  than  those  which 
are  to  be  explained." 

"  The  words  of  the  constitution,  then,  are  express,  and 

incapable  of  being  misunderstood,"     The  italics  are  ours. 

//.  The  Causes^  the  Counsel^  and  the  Argument  at  Washington, 

We  have  seen  that  Trustees  v.  Woodward  was  argued 

March  10,  11,  and  12,  1818,  by  Webster,  and  Joseph  (not 

Francis)  Hopkinson,  of  Philadelphia,  for  the  old  trustees,  and 
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by  Holmes  and  Wirt,  of  Virginia,  for  the  state.  Webster 
made  the  opening  argument  for  the  plaintiffs,  and  Holmes  for 
the  defendant.  Webster  was  the  leading  counsel  on  one 
side,  and  Holmes  assumed  to  be  on  the  other.  Holmes  pitted 
himself  against  Webster,  and  Hopkinson  was  pitted  against 
Wirt.  Webster  spoke  nearly  five,  and.  Holmes  over  three, 
hours.  In  his  letter  to  Mason  of  March  13,  181 8,  Webster 
says :  "  The  cause  was  opened  on  our  side  by  me.  Mr. 
Holmes  followed.  *  *  »  *  »  Wirt  followed"  In  his 
letter  of  March  14,  1 8 18,  to  Judge  Smith,  he  says:  "My 
talk  occupied  nearly  a  whole  sitting.  Holmes  followed.  He 
spoke  three  or  four  hours." 

John  Holmes  was  a  famous  kaleidoscopic  politician,  and  a 
power  in  the  land  in  his  day.  "Alas,  poor  Yorick!"  He 
was  forty-five  years  old  when  he  attempted  to  reply  to  Web- 
ster. He  was  bom  in  Massachusetts  in  1773,  graduated  at 
Brown  University  in  1796,  with  Tristam  Burgess,  Dr.  Shurt- 
leff,  and  other  celebrities.  He  came  to  the  bar  in  1799,  ^^^ 
in  September  of  that  year  went  into  practice  at  Alfred,  in 
the  town  of  Sanford,  in  the  county  of  York,  in  that  part 
of  Massachusetts  then  known  as  the  District,  and  now  as 
the  state  of  Maine,  and  which  was  admitted  into  the  Union 
two  years  after  the  argument  in  this  case. 

Massachusetts  proper,  with  an  area  of  some  7,800  square 
miles,  was  separated  from  the  District  of  Maine,  which 
comprised  some  32,000  square  miles — or  about  one-half  the 
area  of  all  the  New  England  states — by  the  southeasterly 
point  of  New  Hampshire.  The  York  Congressional  district 
— often  termed  Cyrus  King's  district — bounded  on  the  west 
by  New  Hampshire,  was  represented  from  1813  to  i8i7by 
Cyrus  King,  a  Federalist  lawyer  of  note.  Holmes  took  to 
politics  as  naturally  as  ducks  to  water.  He  was  then  a  rank 
Federalist,  representing  that  party  in  the  Massachusetts  legis- 
lature in  1802-3,  ^^^  lampooned  his  opponents  with  great 
virulence. 

The  Federalists  had  a  strong  majority  in  Massachusetts 
proper,  but  Holmes*  own  town,  county,  and  the  District  of 
Maine  being  the  other  way,  late  in  181 1   he  suddenly  went 
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over  to  the  enemy,  and  because  a  red-hot  advocate  of  the 
national  gvernment  and  its  war  measures,  and  was  elected  to 
the  House  and  Senate  by  his  new  friends,  and  served  during 
the  war.  In  i8i$,  he  was  appointed  commissioner  by  Mad- 
ison, under  article  4  of  the  Treaty  of  Ghent.  He  was  one  of 
the  leading  advocates  of  the  separation  of  Maine  from  the 
old  commonwealth,  which  eventually  became  a  party  ques- 
tion. In  June,  1 816,  the  legislature  of  Massachusetts  sub- 
mitted the  question  of  separation  to  the  people,  with  the 
proviso  that,  if  upon  the  vote  of  September,  1816,  "it  shall 
appear  that  a  majority  of  five  to  four  at  least  of  the  votes  so 
returned  are  in  favor  of  separation,  the  convention  is  to  pro- 
ceed in  forming  a  constitution,  and  not  otherwise."  The 
convention  was  defeated ;  but  Holmes,  as  chairman  of  the 
committee  to  examine  the  vote,  etc.,  reported  that  it  was 
carried,  and  that  the  convention  should  proceed  in  forming  a 
constitution,  which  they  did.  This  result  was  reached  by  an 
ingenious  system  of  political  arithmetic,  which  would  have 
put  to  the  blush  thequota  mathematics  of  that  astute  and  fer- 
tile genius,  Provost-Marshal  General  Fry.  To  get  their  basis, 
the  committee  first  rejected  173  majority  against  separation, 
upon  the  ground  of  alleged  technical  informalities,  and  then 
reported  that  22,316  votes  were  cast ;  that  there  were  1 1,969 
yeas  and  10,347  nays;  that  the  whole  aggregate  majorities  of 
yeas  in  towns  and  plantations  were  6,031,  and  the  whole  ag- 
gregate majorities  of  nays  4,409;  that  on  this  construction  of 
the  act  there  was  a  majority  of  five  to  four,  at  least,  in  favor 
of  said  District's  becoming  an  independent  state.  The  legis- 
lature of  Massachusetts  overruled  this  construction,  and  dis- 
regarded the  constitution  adopted  by  the  Brunswick  conven- 
tion; but  the  convention  was  carried,  and  a  constitution 
was  adopted  in  1819.  Holmes  was  the  chairman  of  the 
committee  that  framed  this  constitution.  He  was  elected  to 
Congress  from  Cyrus  King's  district,  (King  died  in  April, 
1817,)  in  1816,  was  re-elected,  and  was  in  the  United  States 
Senate  from  1820  to  1833. 

Holmes  was  not  without  talent,  such  as  it  was.     He  had 
unbounded  confidence  in  himself,  and  was  always  cool  and 
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perfectly  self-possessed  ;  he  was  a  scheming,  busy,  restl 
rollicking  politician  ;  his  broad  wit,  sluice-word  declamati 
and  stinging  repartee,  with  which  he  more  than  once  sileni 
fohn  Randolph  and  others  scarcely  less  noted,  were  the 
light  of  the  crowds  which  gathered  at  the  hustings  i 
;ounty  courts;  and  his  questionable  stories  kept  ev 
:ountry  bar-room  in  a  roar.  But  he  was  as  much  out 
place  before  Judge  Marshall's  court,  and  pitted  against  si 
nen  as  Webster,  as  it  was  possible  to  be.  Caring  for  li 
:lse,  climbing  like  a  busy  "sweep"  with  devious  steps 
dirty  chimney  of  political  preferment,  he  had  neither  ta 
ime,  inclination,  nor  the  mental  qualities,  required  to  grs 
irepare,  and  argue  a  cause  like  this.  The  noisy  eulogist  < 
■eputed  protege  of  Jefferson,  he  represented  in  politics, '. 
ind  statesmanship  everything  that  the  soul  of  Marsl 
oathed. 

Webster  never  made  the  mistake  of  many  so-called  gr 
nen — he  never  underrated  the  power  of  an  opponent, 
lature  he  was  singularly  impersonal.  When  he  attemp 
:o  give  credit,  he  never  erred  except  upon  the  side  of  ger 
)sity.  In  his  letter  of  March  13,  1818,  to  Mason,  he  sa 
'  Mr,  Holmes  followed.  *  *  *  »  Upon  the  whole, 
jave  us  three  hours  of  the  merest  stuff  that  was  ever  utte 
n  a  county  court.  Judge  Bell  [one  of  the  judges  who  1 
lecided  this  cause  in  the  state  court,  and  for  whom  Webi 
vas  counsel  in  BuUard  v.  Bell,  then  pending  before  the  F 
;ral  Supreme  Court,]  was  present,  and  had  the  pleasure 
tearing  him,  but  could  not  stay  out  his  speech."  In  his 
er  to  Judge  Smith  written  the  next  day,  Webster  sa 
'  Holmes  did  not  make  a  figure.  I  had  a  malicious  jo} 
leeing  Bell  [the  New  Hampshire  judge,]  sit  by  to  hear  h 
vhile  everybody  was  grinning  at  the  folly  he  uttered.  I 
:ould  not  stand  it.  He  seized  his  hat  and  went  off."  Jui 
iJaggett,  a  member  of  the  United  States  Senate  from  C 
lecticut,  then  fifty-four  years  of  age,  one  of  the  forem 
awyers  of  his  day,  afterwards  chief  justice  of  the  supre 
:ourt  of  that  state,  and  oneof  the  greatest  jurists  that  ever  h 
ired  that  position,  in  his  letter  of  March  18,  1818,  to  Mas 
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says :  '*  Tom  Paine,  speaking,  or  rather  writing  of  some  pne„ 
says :  '  He  went  up  like  a  rocket,  and  came  down  like  a 
stick.'  That  is  evidently  true  of  a  certain  great  man  front 
Cyrus  King's  district.  He  has  attempted  as  a  politician  so 
much  wisdom,  and  such  a  desire  to  be  admired  by  everybody^ 
that  he  has  ceased  for  weeks  to  be  regarded  by  anybody.  His 
friends,  however,  still  uphold  him  as  a  lawyer,  but  in  the 
Dartmouth  College  Cause,  he  sunk  lower  at  the  bar  than  he 
had  in  the  hall  of  legislature.  The  opinion  was  entirely  uni- 
versal that  Webster  rose  superior  even  to  Wirt,  (though  it  is 
said  that  he  appeared  very  well,)  and  infinitely  so  to  Holmes."' 

Hopkinson,  in  his  letter  to  Webster  of  Nov.  17,  1818,  says^. 
referring  to  a  conversation  with  Pinkney  about  this  cause :: 
"  He  says,  '  Mr.  Wirt  was  not  strong  enough  for  it,  had  not 
back  enough.'  There  is  a  wonderful  degree  of  harmony 
among  our  opponents  in  this  case.  You  may  remember  how 
Wirt  and  Holmes  thought  and  spoke  of  each  other."  It 
hardly  needed  this  letter  to  show  the  light  in  which  Wirt  re- 
garded Holmes.  If  further  comment  were  necessary  upon  a 
performance  that  could  drive  a  grave  and  patient  judge  like 
Bell  out  of  the  court-room  in  disgust,  it  might  be  found  in 
some  of  the  legal  positions  taken  by  Holmes. 

Wirt  was  a  different  man.  He  was  a  year  the  senior  of 
Holmes,  possessed  an  ardent  social  nature,  a  vivid  imagina- 
tion, had  genius  and  culture,  was  an  able  lawyer  and  a  bril- 
liant advocate  of  the  red-baize  school  which  went  out  of 
vogue  after  the  advent  of  Webster ;  but  he  was  placed  second 
to  Holmes,  and  could  not  fail  to  appreciate  the  fact;  was 
crowded  with  business,  unfamiliar  with  the  local  law  and  the 
history  and  details  of  the  case,  inadequately  prepared,  and 
had  great  aversion  to  New  England  men  and  matters.  He 
had  a  large  practice,  was  nominated  for  attorney-general  of 
the  United  States  on  November  13,  1817,  and  was  confirmed 
on  December  15,  1817.  He  purchased  an  establishment  at 
Washington,  removed  there  and  assumed  the  duties  of  his 
office  in  January,  18 18,  and  was  pushed  for  weeks  to  the  very 
verge  of  endurance  in  attempting  to  give  proper  attention  to 
his  practice,  and  trying  to  bring  order  out  of  the  chaos  whicli 
he  found  in  his  new  office. 
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[n  his  letter  to  Judge  Carr  of  January  21,  l8l8,  he  say 
t  is  late  at  night — the  fag-end  of  a  hard  day's  work.  IV 
:s,  hand  and  mind  all  tired."  *  •  *  »  *  "Xheoffi 
md  is  no  sinecure.  I  have  been  up  till  midnight,  at  woi 
;ry  night,  and  still  have  my  hands  full."  •  •  •  ♦  * 
"he  Supreme  Court  is  approaching.  It  will  half  kill  yi 
hear  that  it  will  find  me  unprepared;  but  I  shall  contri 
ys  and  means  to  keep  my  professional  head,  at  least,  abo 
ter.  As  to  any  great  figure,  1  cannot  promise  it,  in  t 
itie  in  which  1  am  now  engaged." 

iVebster,  in  his  letter  to  Mason  of  March  13,  1818,  say 
/irt  followed.  He  is  a  good  deal  of  a  lawyer,  and  h 
y  quick  perceptions  and  handsome  power  of  argumei 
t  he  scettu'd  to  treat  this  case  as  if  Ais  side  could  furnish  no. 
■  but  declamation''  *  *  *  *  "  He  undertook  to  ma! 
;  one  legal  point  on  which  he  rested  his  argument,  name! 
t  Dr.  Wheelock  was  not  the  founder.  In  this  he  was,  I  thong, 
tpletely  unsuccessful.  He  abandoned  his  first  point,  reciti 
ne_;^tf/M/i  o/;'«w«j  of  Virginians  on  the  third."  *  •  * 
[e  made  an  apology  for  himself,  tliat  he  had  not  had  time 
dy  the  case,  and  had  hardly  thought  of  it  till  it  was  called  oi 
In  his  letter  of  March  14,  1818,  to  Judge  Smith,  Webst 
's  :  "  Wirt  has  talents,  is  a  competent  lawyer,  and  arguei 
jd  cause  well.  In  this  case  he  said  more  nonsensical  thin 
n  became  him."  The  italics  are  ours, 
'^o  man  could  make  a  good  legal  argument  in  such  a  caut 

0  "had  hardly  thought  of  it."  Wirt  was  as  guileless  as 
Id  when  he  made  this  statement ;  he  simply  told  the  trut 
e  history  of  the  incident  referred  to  by  Webster  shoi 
i.     Wirtwasarguing  that  Wheelock  was  not  the  "foundei 

Webster  had  his  attention  called  to  the  clause  in  tl 
irter  reciting  that  Wheelock  was  the  "  founder,"  etc.    Wi 

1  no  knowledge  that  such  a  clause  was  in  the  charter,  at 
3wing  nothing  of  the  history  of  Moor's  Charity  Schot 
5  "  dumbfounded,"  and,  as  Webster  says,  "  abandoned  "  tl 
oint."  Such  a  circumstance  could  not  fail  to  leave  its  ir 
:ss  on  the  minds  of  the  court,  and  to  it  we  undoubtedly  ov 
ne  of  the  language  of  the  opinions. 
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Unable  from  his  situation  to  give  the  judges  anything  new 
in  the  way  of  an  argument,  he  gave  them  a  most  brilliant  and 
vehement  declamation,  arrayed  in  all  the  gorgeous  colors  of 
the  rainbow.  Wirt  commenced  his  speech  in  the  afternoon 
of  March  11,  181 8.  Whether  in  consequence  of  Webster's 
disabling  him  in  the  tilt  about  the  "  founder,"  etc.,  or  his  ve- 
hemence, or  what  is  more  probable,  from  both,  does  not  dis- 
tinctly appear;  but  cotemporary  accounts  show  that  he 
utterly  broke  down,  lost  the  control  of  his  voice,  had  to  apol- 
ogise to  the  court  for  his  inability  to  go  on,  and  asked  their 
indulgence  till  the  next  day,  when  he  concluded.  All  knew 
that  Wirt  was  a  favorite  at  Monticello,  that  he  was  the  right 
hand  of  Jefferson  in  Burr's  trial,  and  had  been  his  private 
counsel  for  years. 

Hopkinson  replied  to  him  on  March  12,  1818.  He  was 
forty-eight  years  of  age,  and  an  eminent  lawyer.  He  was 
admitted  to  the  bar  in  1791,  and  was  a  member  of  Congress 
at  the  time  of  the  argument.  Webster,  in  his  letter  to  Pres- 
ident Brown  of  March  13,  1818,  says:  "Mr.  Hopkinson  un- 
derstood every  part  of  the  cause,  and  in  his  argument  did  it 
great  justice.  No  new  view  was  suggested  on  the  other 
side;"  In  his  letter  the  same  day  to  Mason,  Webster  says : 
**  Mr.  Hopkinson  made  a  most  satisfactory  reply,  keeping  to 
the  law,  and  not  following  Holmes  and  Wirt  into  the  fields  of 
declamation  and  fine  speaking."  In  his  letter  of  March  14, 
1 81 8,  to  Judge  Smith,  Webster  says:  "Hopkinson  in  con- 
cluding confined  himself  strictly  to  replying,  and  acquitted 
himself  with  ability."  The  most  adverse  critics  conceded 
that  Mr.  Hopkinson  argued  the  cause  "  handsomely." 

And  Webster,  what  can  we  say  of  him  !  In  his  simple  and 
unaffected  intellectual  greatness,  he  towered  as  much  above 
the  mass  of  mankind  as  Mount  Hood  above  the  smiling  val- 
ley of  the  Willamette,  the  foot-hills,  and  the  snowy  peaks 
which  encircle  it.  He  was  one  of  those  great  men  who  are, 
as  it  were,  the  land-marks  of  ages ;  he  was  endowed  with  a 
majestic  presence ;  those  great,  deep,  black  eyes,  with  their 
intense  coal-fire  glow,  which  had  come  down  to  him  on  the 
stream  of  generations  from  Stephen  Bachiler,  seemed  as  if 
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y  searched  alike  the  seen  and  the  unseen  world  ;  his  wc 
fu!  voice  which  has  thrilled  the  very  marrow  in  our  bom 
n  when  the  end  of  the  mighty  old  man  was  nigh,  was  the : 
lute  of  one  bom  to  convince  and  conquer. — Ail  these  w( 
ke-weights  enough  to  be  thrown  into  the  scale  on  one  si( 
others  were  added. 

Ve  have  seen  that  Mason's  argument  occupied  forty-thn 
I  Webster's  forty-six  pages  in  Farrar's  Report.  Both  wt 
w  speakers,  and  uttered  about  the  same  number  of  woi 
I  given  time.  Mason  spoke  two  hours,  and  Webster, 
ishington,  nearly  five.  Webster's  memory  was  such  tl 
could  have  written  out  his  argument  nearly  verbatim  h 
chosen.  Something  must  be  allowed  for  the  perorati< 
I  something,  perhaps,  for  condensation,  though  Webs 
lerally  condensed  his  speeches  by  the  preparation  a 
ught  he  gave  them  before  their  delivery.  Making  all  d 
)wance,  more  than  an  hour  was  devoted  to  somethi 
ich,  Mr.  Webster  informs  us,  was  "left  out."     What  v 

No  report  of  it  exists.  We  only  know  its  drift. 
oit  but  cultured  phrase  he  pressed  the  whole  politii 
lect  of  the  case  upon  the  attention  of  the  court.  He  co 
nted  with  warmth  and  severity  upon  the  course  of  t 
te,  and  the  revolution  which  the  "  Jacobins  "  had  wrouj 
ts  policy  for  political  purposes ;  asserted  that  the  legis 
£  which  was  the  creature  of  this  "  Jacobin  "  irruption,  h 
aded  the  sacred  rights  of  property,  by  the  passage  of  tht 
5,  in  direct  violation  of  the  state  constitution  and  the  fi 
nental  principles  of  our  government,  had  overturned  t 
iciary  of  the  state  and  created  a  new  one  to  subserve 
poses ;  and  declared  there  was  no  protection  unless 
ied  by  the  Federal  tribunals.  We  now  see  the  real  reas 
^  thirty  pages — three-fourths  of  his  entire  legal  argumt 
n  Farrar's  Report  were  devoted  to  points  not  before  t 
irt. 

n  his  letter  to  Judge  Smith  of  March  14,  1818,  Webs 
s:  "We  finished  with  the  third  day.  The  next  mornii 
terday,  the  chief  justice  told  us  the  court  had  conferre 
t  there  were  different  opinions,  and  that  some  judges  h 
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not  formed  opinions ;  consequently  the  cause  must  be  con- 
tinued." 

Another  account  is  as  follows :  "  On  Friday  morning 
[March  13,  18 18,]  the  chief  justice  observed  that  the  judges 
had  conferred  on  the  cause  between  the  Trustees  of  Dart- 
mouth College  and  William  H.  Woodward.  Some  of  the 
judges  have  not  come  to  an  opinion  on  the  case.  Those  of 
the  judges  who  have  formed  opinions  do  not  agree.  The 
cause  must  therefore  be  continued  until  the  next  term." 

In  the  letter  of  Webster  just  quoted  he  says:  "I  have  no 
accurate  knowledge  of  the  manner  in  which  the  judges  are 
divided.  The  chief  and  Washington,  I  have  no  doubt,  arc 
with  us.  Duvall  and  Todd  perhaps  against  us ;  tlie  other  three 
holding  up,  I  cannot  much  doubt  but  that  Story  will  be  witk 
us  m  the  end,  and  I  think  we  have  much  more  than  an  even 
chance  for  one  of  the  others."  The  italics  are  ours.  The 
guarded  language  of  Webster,  the  allusion  to  Judges  Johnson 
and  Livingston,  and  the  implication  in  the  peculiar  reference 
to  Judge  Story,  must  be  read  in  the  light  of  tradition  and  his- 
tory, to  be  fully  appreciated.  It  has  long  been  an  open  secret 
with  a  few  that  Story's  first  opinion  was  adverse  to  the  old  trus- 
tees. This  gradually  cropped  out  in  lectures,  addresses,  and  the 
likjs,  and  in  some  of  the  legal  journals  of  our  day.  We  have 
seen  that  the  essential  facts  of  the  case  were  as  well  under- 
stood by  the  leading  minds  in  New  England  two  years  be- 
fore, as  two  years  after,  the  decision ;  and  so  of  the  general 
grounds  taken  by  both  sides.  The  question  was  an  interest- 
ing and  important  one,  constantly  mooted  in  all  legal,  relig- 
ious and  political  circles.  The  tradition  is  that  Judge  Story 
carefully  examined  the  case,  with  his  characteristic  zeal  and 
indefatigable  research,  and  arrived  at  the  same  result  reached 
by  his  friend  Chief  Justice  Richardson;  that  he  communi- 
cated this  fact  semi-confidentially  to  his  friend  Ichabod  Bart- 
lett,  one  of  the  counsel  for  the'  state,  from  whom  in  an  im- 
palpable form,  in  the  same  way,  it  dripped  into  the  narrow 
circle  of  Wheelock  and '  his  special  friends, — or,  as  Webster 
termed  them,  the  **  university  people."  The  authorities  for 
this  are  Bartlett,  Webster  and  Choate.     Webster,  referring 
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his  fact  and  the  final  decision,  as  the  anecdote  is  related- 
Mr.  Choate,  said  to  him :  "  Bartlett  and  the  university- 
pie  were  dumbfounded,  thunderstruck,  when  they  found! 
;  Story  had  gone  against  them."  It  is  no  discredit  to 
ry  that  he  changed  his  opinion,  but  the  contrary,  for  it  is 
first  and  last,  the  highest  and  holiest  duty  of  every  judge 
le  right;  but  it  should  have  made  him  more  charitable 
1  he  sometimes  seemed  toward  those  who  felt  that  his  first 
lion  was  the  soundest. 

/hat  Mr.  Webster  says  of  BuUard  v.  Bell,  etc.,  is  an  illus- 
ion of  the  accuracy  of  his  knowledge  of  the  inner  work- 
:  of  the  Supreme  Court,  and  the  position  of  its  individual 
^es.  In  his  letter  to  Mason  of  February  15,  1819,  he 
1:  "In  Mr.  Bell's  case,  Mr.  Pinkney  was  near  two  hours 
pening,  and  full  four  in  the  close.  In  that  case  we  have 
judgment  yet.  I  think  some  impression  was  made  on 
side,  and  I  have  hopes  of  the  issue,  but  know  nothing 
ain."  In  his  letter  to  Mason  of  February  23,  1819,  he 
;:  "In  Judge  Bell's  case,  the  event  is  exceedingly  doubt- 

My  belief  is,  there  is  a  division  on  the  bench.  You 
■  take  it  for  true,  at  present,  that  Ch.  J.,  L.  and  J.  [Mar-- 
I,  Livingston  and  Johnson,]  are  in  favor  of  Bell ;  W.,  D,. 

S.,  [Washington,  Duvall,  and  Story,]  contra.  It  is  not 
th  while  to  mention  this,  even  to  Mr.  Bell.     It  is  possible 

further  reflection  may  bring  a  majority  to  think  alike,. 
I  am  fearful  it  must  stand  over  and  be  argued  again  be- 

Todd."  In  his  letter  to  Mason  of  February  15,  1819,, 
says:  "The  question  is  before  the  court,  whether  the 
:  Bankrupt  Laws  [Sturges  v,  Crowninshield,  4  Wheat- 
]  are  valid.     The  general  opinion  is  that  the  six  judges- 

here  will  be  equally  divided  on  the  point.  I  confess,, 
ever,  I  have  a  strong  suspicion  there  will  be  an  opinion,, 
that  that  opinion  will  be  against  the  state  laws."  The 
It  in  these  as  well  as  other  causes  which  might  be  named,. 
V  that  Webster  knew  whereof  he  spoke,  Indeed,  in  those 
i,  judges  were  not  so  chary  as  respects  what  transpired  in 
iultation  as,  they  have  since  been  reputed  to  be. 
^irt,  in  his  letter  to  Judge  Carr  of  March  24,  1817,  says:. 
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**'  In  relation  to  the  fate  of  the  Washington  cause,  it  is  not 
•decided.  The  court  thought  the  cause  with  me  on  the  evi- 
dence, on  which  the  argument  turned;  but  being  an  admi- 
ralty case,  they  have,  according  to  the  practice  of  that  court, 
indulged  the  opposite  party  with  farther  proof.  So  that  it 
is  possible  we  shall  have  another  heat  at  it  next  winter. 
Judge  Johnson,  of  the  Supreme  Court,  told  me  here  the 
other  day  that  my  client  would  certainly  recover  the  cargo, 
♦(which  is  infinitely  the  most  valuable  part  of  the  subject,)  and 
as  for  the  ship,  if  our  adversary  did  not  alter  the  cause  most 
materially  by  his  farther  proof  (which  it  was  not  believed  he 
•could  do,)  we  should  get  that,  too." 

We  have  already  seen  that  after  the  arguments  were  closed, 
and  after  he  knew  that  the  judges  were  divided  in  opinion, 
Webster  insisted  on  pressing  the  other  causes  through  the 
•circuit  court  up  to  the  Supreme  Court.  In  his  letter  to  Mr. 
Mason  of  March  22,  181 8,  Webster  says:  "I  believe  it  is 
fully  expected  that  a  case  raising  the  question  in  the  amplest 
form  will  be  presented  at  the  circuit  court.  I  have  given 
some  reason  to  expect  this,  and,  unless  for  good  causes, 
should  be  mortified  if  it  were  not  so."  In  his  letter  to  Pres- 
ident Brown  of  March  30,  18 18,  he  says:  "I  am  glad  an 
action  is  brought,  and  hope  it  will  come  on  regularly  at  the 
May  term."  In  his  letter  to  Mason  of  April  28,  1818,  from 
which  we  have  already  quoted,  he  says :  "  I  saw  Judge  Story 
as  I  came  along.  Jie  is  evidently  expecting  a  case  which 
shall  present  all  the  questions.  It  is  not  of  great  consequence 
whether  the  actions  or  action  go  up  at  this  term,  except  that 
it  would  give  it  an  earlier  standing  on  the  docket  next 
winter." 

From  the  facts  already  shown  may  be  gathered  some  of 
the  reasons  why 'the  personal  friends  of  Wheelock  committed 
the  fate  of  these  causes  to  the  great  Federal  lawyer,  William 
Pinkney. 

In  his  letter  of  November  9,  1818,  to  President  Brown, 
Webster  says  :  "  I  received  yours  yesterday.  It  will  not  be 
necessary  to  decide  on  the  subject  of  other  counsel  until  I 
.see  you.     You  do  not  appear  to  apprehend  my  reasons  ex- 
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actly,  and  I  can  explain  them  better  ore  tenus ;  suffice  it  to 
say,  at  present,  that,  although  if  nothing  should  be  necessary 
in  the  way  of  argument  but  a  reply,  Mr.  Hopkinson  or  my- 
self might  do  that,  yet  if  it  should  be  necessary  to  go  over 
the  whole  ground  again,  some  new  hand  must  come  into  the 
cause.  My  own  impression  is  to  apply,  in  case  of  need,  to 
some  gentleman  there  on  the  spot.  Let  this  rest  till  Jan- 
uary." **********  "  I  am  not  certain 
that  a  new  ai^ument  will  be  ordered,  and  am  still  more 
doubtful  whether  a  new  opening  on  our  side  will  be  called 
for.  But  this  is  possible,  and  if  so,  some  gentleman 
must  repeat  our  view,  and  add  what  he  or  we  may  have 
obtained  new.  This  event  or  course  of  things  is  not  proba- 
ble, but  possible."  In  Mr.  Hopkinson's  letter  to  Webster  of 
November  17,  181 8.  he  says:  "On  my  arrival  here  [Wash- 
ington] I  received  your  letter  of  the  9th  instant,  just  as  I 
was  about  to  write  to  you  on  the  same  subject.  In  my  pas- 
sage through  Baltimore,  I  fell  in  with  Pinkney,  who  told  me 
he  was  engaged  in  the  cause  by  the  present  university,  and 
that  he  is  desirous  to  argue  it,  if  the  court  will  let  him,"^ 
*«****«((Q^  receiving  this  information  from 
Mr.  Pinkney,  I  seriously  reflected  upon  the  course  it  would 
be  proper  for  us  to  take;  and  I  assure  you  most  truly,  I  de- 
cided precisely  in  favor  of  that  suggested  by  you.  It  cannot 
be  expected  we  shall  repeat  our  argument  merely  to  enable 
Mr.  Pinkney  to  make  a  speech,  or  that  a  cause  shall  be  re- 
argued because,  after  the  argument  has  been  concluded,  and 
the  court  has  the  case  under  advisement,  either  party  may 
choose  to  employ  new  counsel.  I  think  if  the  court  consents 
to  hear  Mr.  Pinkney,  it  will  be  a  great  stretch  of  complaisance, 
and  that  we  should  not  give  our  consent  to  any  such  pro- 
ceeding; but  if  Mr.  Pinkney,  on  his  own  application,  is  per- 
mitted to  speak,  we  should  claim  our  right  of  reply.  The 
court  cannot  want  to  have  our  argument  repeated  ;  and  they 
will  hardly  require  us  to  do  it  for  the  accommodation  of  Mr. 
Pinkney."  judge  Story,  in  his  letter  to  the  reporter  (Whea- 
ton)  of  December  9,  1818,  says:  "The  next  term  of  the 
Supreme  Court  will  probably  be  the  most  interesting  ever 
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known.  Several  great  constitutional  questions,  the  constitu- 
tionality of  the  insolvent  laws,  of  taxing  the  Bank  of  the 
United  States,  and  of  the  Dartmouth  College  new  charter, 
will  probably  be  splendidly  argued.  Mr.  Pinkney  is  engaged 
in  these  and  in  several  other  very  important  questions  sent 
from  my  circuit." 

In  Webster's  letter  to  Mason  of  February  4,  1819 — two 
days  after  the  decision —  he  says :  "  On  the  other  side  a  sec- 
ond argument,  as  you  know,  was  expected.  Dr.  Perkins  had 
ibeen  a  week  at  Baltimore  conferring  with  Mr.  Pinkney.  Mr. 
Pinkney  came  up  on  Monday.  On  Tuesday  morning,  he 
being  in  court,  as  soon  as  the  judges  had  taken  their  seats, 
the  chief  justice  said  that  in  vacation  the  judges  had  formed 
opinions  in  the  college  cause.  He  then  immediately  began 
reading  his  opinion,  and,  of  course,  nothing  was  said  of  a 
second  argument." 

Misfortunes  never  come  singly.  It  never  rains  but  it  pours. 
As  fate  would  have  it,  for  nearly  a  year  before  the  causes 
were  sent  back  to  the  circuit  court,  Pinkney  and  Wirt  had 
been  on  bad  terms.  Pinkney  had  no  rival,  as  he  regarded  it, 
-at  the  bar  of  the  Supreme  Court  before  Webster  appeared 
in  the  college  cause ;  and  he  spared  no  one  who  assumed  to 
be  a  rival.  Oil  and  water  would  mix  as  soon  as  they,  for 
they  agreed  in  but  one  thing,  and  that  was  in  their  estimate 
of  Holmes.  Early  in  181 8,  difficulties  arose  between  the 
two  in  a  trial  which  took  place  in  Baltimore.  A  hostile  meet- 
ing was  only  prevented  by  great  exertion.  Judge  Story,  in 
his  letter  to  Wheaton  of  December  9,  1818, — ^from  which  we 
have  quoted, — says  in  relation  to  this  matter ;  "  I  am  quite 
persuaded,  without  having  heard  a  word  of  the  facts,  that 
our  friend  Mr.  Pinkney  is  wrong  in  the  recent  disagreement 
with  Mr.  Wirt.  The  latter  is  a  most  worthy,  good-humored, 
.spirited  gentleman,  of  eminent  talents  and  fine  accomplish- 
ments. Mr.  Pinkney  should  not  undervalue  him,  nor  seek  to 
obtain  a  temporary  glory  by  robbing  him  of  a  single  laurel. 
*  *  *  *  "  I  have  the  highest  opinion  of  Mr.  Pinkney, 
who  is  truly  firinceps  inter  prindpes.  We  must  talk  with  him 
.on  this  subject,  and  make  him  feel  he  has  much  to  lose,  and 
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•thiDg  to  gain.'by  the  course  he  sometimes  pursues.  He 
red  not  fear  entering  into  competition  with  any  advocate. 
11  acknowledge  his  talents  and  his  learning."     Such  a  state 

things,  to  say  the  least,  was  not  eminently  favorable  for  a 
rdial  co-operation  between  them.  Pinkney  was  a  great 
forite  with  the  judges,  and  no  man  stood  higher  with  the 
urt  than  he  did;  but  it  is  evident  they  did  not  intend  to 
:ar  him  in  these  causes.  If  they  had,  they  would  not  have 
restalled  his  motion  for  a  re-argument  by  announcing  the 
dgment  with  a  single  opinion   when  nobody  expected  it ; 

have  ordered  a  judgment .  nunc  pro  tunc  against  the  dead, 
len  it  was  apparent  from  the  grounds  upon  which  he  re- 
ited  the  motion  that  the  practical  effect  would  be  to  drive 
m  out  of  court  in  the  other  causes.  The  reason  for  this 
urse  is  probably  to  be  found  in  Story's  letter  to  Mason  of 
ctober  6,  1819, — in  which  he  says:  "I  am  exceedingly 
eased  with  your  argument  in  the  Dartmouth  College  case, 
always  had  a  desire  that  the  question  should  be  put  upon 
e  broad  basis  you  have  stated  ;  and  it  was  matter  of  regret 
at  we  were  so  stinted  in  jurisdiction  in  the  Supreme  Court, 
at  half  the  argument  could  not  be  met  and  enforced.  You 
;ed  not  fear  a  comparison  of  your  argument  with  any  in 
ir  annals," — and  in  his  opinion  in  Charles  River  Bridge  v. 
'arren  Bridge,  11  Pet,  584-644,  which  undoubtedly  repre- 
nted  correctly  upon  these  points,  the  views  of  the  majority 
■  the  judges  who  sat  in  the  college  case.  See  also  Web- 
er's letter  to  Mason  of  April  19,  \%\'^, post. 
We  do  not  know  what  Pinkney  might  have  done  had  these 
.uses  been  seasonably  committed  to  his  keeping.  We  do 
low  that,  notwithstanding  his  foibles,  he  was  a  great  man, — 
1  accomplished  diplomatist,  a  great  statesman,  a  consum- 
ate  orator  and  profound  jurist;  and  one  of  the  purest 
itriots  that  ever  breathed.  He  was  a  decided  Federalist,  but 
at  never  discolored  his  judgment  of  men,  measures  or  par- 
is;  or  obscured  his  sense  of  duty  to  his  country.  He  was 
lout  fifty-four  years  old  when  he  attempted  to  re-argue  this 
luse.  He  came  to  the  bar  when  twenty-two,  and  was  sent 
'  the  convention  which  ratified  the  Federal  constitution  when 


278  THE    DARTMOUTH    COLLEGE    CAUSES. 

twenty-eight.  He  ran  the  gauntlet  of  the  state  offices,  in  the 
House,  Senate,  and  Council,  and  in  1796,  Washington  sent 
him  to  London  as  commissioner  under  the  Jay  treaty,  where 
he  remained  for  nearly  eight  years.  In  1804  Maryland  made 
him  her  attorney-general ;  from  1806  to  181 1,  he  was  minis- 
ter to  England,  when  Madison  appointed  him  attorney-gen- 
eral of  the  United  States,  which  office  he  resigned  in  about 
two  years;  in  181 5  he  was  a  member  of  Congress;  from 
1816  to  1818,  he  was  minister  to  Russia  and  special  minister 
to  Naples  ;  in  1819,  he  was  elected  to  the  United  States  Sen- 
ate; and  died  on  February  22,  1822,  from  over-exertion  in 
his  profession.  Even  Wirt,  habitually  generous  to  others, 
but  never  just  to  Pinkney,  said,  in  his  letter  to  Gilmer  of 
May  9,  1822  :  "  Poor  Pinkney  !  He  died  opportunely  for  his 
fame.  It  could  not  have  risen  higher."  •  *  *  *  •  * 
"  He  was  a  great  man.  On  a  set  occasion,  the  greatest,  I 
think,  at  our  bar.  I  never  heard  Emmett  nor  Wells,  and, 
therefore,  do  not  say  the  American  bar.  He  was  an  excel- 
lent lawyer;  had  very  great  force  of  mind,  great  compass^ 
nice  discrimination,  strong  and  accurate  judgment;  and  for 
copiousness  and  beauty  of  diction,  was  unrivalled.  He  is  a. 
real  loss  to  the  bar.  No  man  dared  to  grapple  with  him 
without  the  most  perfect  preparation,  and  the  full  possession 
of  alLhis  strength.  Thus  he  kept  the  bar  on  the  alert,  and. 
cverj'  horse  with  his  traces  tight."  Judge  Story,  in  his  letter 
to  Mr.  White  of  March  3,  1819,  says:  "  Mr^  Pinkney  rose  on 
Monday  to  conclude  the  argument ;  he  spoke  all  that  day 
and  yesterday,  and  will  probably  conclude  to-day.  I  never, 
in  my  whole  life,  heard  a  greater  speech ;  it  was  worth  a 
journey  from  Salem  to  hear  it ;  his  elocution  was  excessively- 
vehement,  but  his  eloquence  was  overwhelming.  His  lan- 
guage, his  style,  his  figures,  his  arguments,  were  most  bril- 
liant and  sparkling.  He  spoke  like  a  great  statesman  and 
patriot,  and  a  sound  constitutional  lawyer.  All  the  cobwebs 
of  sophistry  and  metaphysics  about  state  rights  and  state  sov- 
ereignty he  brushed  away  with  a  mighty  besom."  »  »  * 
"  I  fear  that  this  speech  will  never  be  before  the  pubhc,  but 
if  it  should  be,  it  will  attract  universal  admiration.      Mr.. 
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nkney  possesses,  beyond  any  man  I  ever  saw,  the  power  of 
:gant  and  illustrative  amplification." 
///.  The  Judges  and  their  Opinions. 

The  judges  who  sat  in  Trustees  v.  Woodward  were  John 
arshall  and  Bushrod  Washington  of  Virginia,  William 
ihnson  of  South  Carohna,  Brockholst  Livingston  of  New 
ork,  Thomas  Todd  of  Kentucky,  Gabriel  Duvall  of  Mary- 
nd,  and  Joseph  Story  of  Massachusetts. 
Webster,  in  his  letter  of  February  2,  1819,  to  his  brother, 
■jtten  in  court,  after  the  reading  of  Mvshall's  opinion,  says : 
Ml  is  safe.  Judgment  was  rendered  this  morning  reversing 
e judgment  in  New  Hampshire.  Present:  Marshall,  Wash- 
gton,  Livingston,  Johnson,  Duvall  and  Story.  All  concur- 
ig  but  Duval;  and  he  giving  no  reason  to  the  contrary, 
lie  opinion  was  delivered  by  the  chief  justice.  It  was  very 
lie  and  very  elaborate :  it  goes  the  whole  length,  and  leaves 
)t  an  inch  of  ground  for  the  University  to  stand  on."  In 
s  letter,  written  in  the  court  room,  at  the  same  time,  to  hia 
sociate  and  former  partner,  Judge  Farrar,  {the  compiler  of 
iirrar's  Report,)  he  says :  "  A  judgt.  has  been  pronounced 
our  favor  this  morning  ;  five  judges  out  of  the  six  judges 
esent  concurring.  I  believe  Judge  Duvall  is  the  dissentient, 
he  opinion  was  pronounced  by  the  chief  Justice.  It  was 
rry  long,  and  rearoned  out  from  step  to  step.  It  did  not 
te  cases.  I  understand  an  opinion  has  also  been  drawn  by 
idge  Story,  which  will  probably  be  given  to  the  reporter." 
I  his  letter  written  the  same  day  to  Judge  Smith,  he  says  : 
I  have  the  pleasure  to  tell  you  that  the  college  cause  has 
;en  decided  in  our  favor.  The  chief  justice,  Washington, 
ivingston,  Johnson  and  Story,  Justices,  ct?nci/rrenfidi/s  ;  Du- 
dl.  Justice,  diistntiente ;  absente,  Todd.  The  opinion  was 
;livered  by  the  chief.  I  believe  other  judges  also  drew  up 
>inions,  which  I  hope  to  see  published."  In  his  letter  writ- 
n  the  same  day  to  President  Brown,  he  says  :  "  All  is  safe 
id  certain.  The  chief  justice  delivered  an  opinion  this 
oming,  in  our  favor,  on  all  the  points.  In  this  opinion, 
Washington,  Livingston,  Johnson  and  Story,  justices,  are 
iderstood  to  have  concurred.    Duvall,  Justice,  it  is  said,  dis- 


280       •  THE   DARTMOUTH   COLLEGE   CAUSES. 

sents.  Mr.  Justice  Todd  is  not  present.  The  opinion  goes 
the  whole  length,  and  leaves  nothing  further  to  be  decided. 
I  give  you  my  congratulations  on  this  occasion,  and  assure  you 
that  I  feel  a  load  removed  from  my  shoulders  much  heavier 
than  they  have  been  accustomed  to  bear."  In  his  letter  to 
Mason  of  February  4,  18 19,  from  which  we  have  already 
quoted,  he  says :  "  Since  my  arrival  here  I  have  been  all  the 
time  in  court,  and  can  therefore  as  yet  say  nothing  more  than 
I  have  seen  and  heard  here.  Most  of  the  judges  came  here 
with  opinions  drawn  ^n  the  college  cause."  *  *  *  *  * 
*'  Five  of  the  judges  concurred  in  the  result,  and  I  believe 
most  or  all  of  them  will  give  their  opinions  to  the  reporter. 
Nothing  has  been  said  in  court  about  the  other  causes.  Mr. 
Pinkney  says  he  means  to  argue  one  of  them ;  but  I  think  he 
will  alter  his  mind.  There  is  nothing  left  to  argue  on.  The 
chief  justice's  opinion  was  in  his  own  peculiar  way.  He 
reasoned  along  from  step  to  step,  and,  not  referring  to  the 
cases,  adopted  the  principles  of  them,  and  worked  the  whole- 
into  a  close,  connected,  and  very  able  argument.  Some  of 
the  other  judges,  I  am  told,  have  drawn  opinions  with  more 
reference  to  authorities.*' 

Mr.  Hopkinson,  in  his  letter  to  President  Brown  of  Feb- 
ruary 2,  1 8 19 — following  the  line  of  that  part  of  Mr.  Web- 
ster's argument  which  was  "  left  out  "  of  the  report — says : 
"  Our  triumph  in  the  college  cause  has  been  complete.  Five 
judges,  only  six  attending,  concur  not  only  in  a  decision  in 
our  favor,  but  in  placing  it  upon  principles  broad  and  deep, 
and  which  secure  corporations  of  this  description  from  legislative 
despotism  and  party  violence  for  the  future.  The  court  goes  all 
lengths  with  us,  and  whatever  trouble  these  gentlemen  may 
give  us  in  future,  in  their  great  and  pious  zeal  for  the  inter- 
ests of  learning,  they  cannot  shake  those  principles  which 
must  and  will  restore  Dartmouth  College  to  its  true  and  orig- 
inal owners."  The  italics  are  ours.  The  meaning  of  the 
words,  "  all  lengths^  is  to  be  read  in  the  light  of  Webster's 
letter  to  Mason  of  April  13,  18 19,  in  which  he  says  :  "As  to 
the  college  cause,  you  may  depend  on  it  that  there  will  be 
difficulty  in  ,  getting  delay  in  that  case,  without  reason.    I 
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flatter  myself  the  judge  will  tell  the  defendant,  that  the  new 
fourth  'which  they  talk  of,  were  presented  to  the  minds  of  the  judges 
at  J^^^ashington,  and  that,  if  all  proved,  they  would  not  have 
the  least  effect  on  the  opinion  of  any  judge;  that  unless  it 
cai:\  be  proved  that  the  king  did  not  grant  such  a  charter  as 
the  special  verdict  recites,  or  that  the  New  Hampshire  general 
co\irt  did  not  pass  such  acts  as  are  therein  contained,  no  ma- 
teria,! alteration  of  the  case  can  be  made."  Webster  here 
ottered  not  prophesy  but  fact. — The  italics  are  ours. 

[to   be   CONTINUEDe] 
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///.  REMOVAL  OF  SUITS  FROM  STATE  COURTS  TO 

FEDERAL  COURTS. 

Section  i.  The  Federal  judicial  System.    Its  Growth  and  Importance* 

Sec.  2.  Principal  Statutes  on  the  subject.  Acts  of  1789,  1866,  1867, 1875  • 
Rev.  Stats.  Sec.  639. 

Sec.  3.  Constitutional  validity  of  Removal  Acts. — Right  Protected  from 
invasion  by  the  States. 

Sec.  4.  Essential  elements  of  the  Statutory  Right  of  Removal. 

Sec.  5.  Judiciary  Act,  Sec.  12  (Rev.  Stats.  Sec.  639,  sub-division  i).  Con- 
ditions of  Right  of  Removal  thereunder. 

Sec.  6.  Act  of  July  27,  1866,  (Rev.  Stats.  Sec.  639,  sub-division  2).  Na- 
ture of  Right  thereby  conferred. 

Sec.  7.  Act.  March  2,  1867,  (Rev.  Stats.  Sec.  639,  sub-division  3).  Na- 
ture of  right  thereby  conferred. 

Sec.  8.  Act  March  3,  1875.     Nature  and  Extent  of  Right  thereby  given. 

Sec.  9.  Nature  of  Suits  that  may  be  removed  under  above  Acts.  Prac- 
tice.    Repleader. 

Sec.  10.  From  what  Court  removed.  Removal ;  how  enforced.  Certio- 
rari. 

Sec.  II.  Value  or  Amount  in  dispute,  as  a  condition  of  Removability. 

Sec.  12.  Party  entitled  to  Removal.    Corporations.    Aliens. 

Sec.  13.  Time  when  Application  must  be  made. 

Sec.  14.  Mode  of  applying.  Bond,  etc.  Affidavit  of  Local  Influence, 
under  Act  of  1867.    Petition. 

Sec.  15.  Effect  of  Petition  for  Removal  on  Jurisdiction  of  State  Court. 

Sec.  16.  Same  on  Federal  Court. 

Sec.  17.  Remanding  causes  to  State  Court. 

Section  i.  The  Federal  Judicial  System — Its  Growth  and 
Importance, — The  Act  of  September  24,  1789,  (i  Stats,  at 
Large  79,)  styled  by  way  of  eminence  the  Judiciary  Act,  was 
passed  the  same  year  in  which  the  Constitution  went  into 
effect,  and  organized  the  National  or  Federal  Judicial  Sys- 
tem, substantially  as  it  exists  to-day.  No  structural  changes 
have  since  been  made  in  that  system,  and  considering  the 
complex  and  highly  artificial  nature  of  the  Federal  jurisdic- 
tion, the  Judiciary  Act  is  justly  tq  be  regarded  as  one  of  the 
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St  remarkable  instances  of  wise,  sagacious,  thoroughly 
isidered  legislative  enactments  in  the  history  of  the  law. 
t  while  the  National  Judicial  System  as  established  by 
.t  act  remains  without  organic  changes,  yet  changes  of  a 
nor  yet  important  character  have  been  made  from  time  to 
le.  This  has  been  done,  however,  without  disturbing  the 
e  adjustments  and  skilful  arrangements  of  the  original 
n.  The  system  of  1789  is,  in  form  and  essence,  the  sys- 
(1  of  1876.  If  we  consider  the  intricate  nature  of  the  rela- 
ns  of  the  Federal  and  State  governments;  that  each  has  a 
icial  system  of  its  own ;  that  the  two  classes  of  courts  sit 
the  same  territory,  and  exercise  day  by  day  jurisdiction 
:r  the  same  subjects  and  the  same  persons;  that  the  judi- 
l  system  provided  by  the  Judiciary  Act  was  untried  and 
perimental ;  that  serious  conflicts  between  the  State  and 
deral  courts  have  been  almost  wholly  avoided ;  that  the 
iiciary  Act  remains,  after  the  lapse  of  nearly  a  century, 
lost  intact, — it  will  appear  that  the  admiration  with  which 
las  been  regarded  by  statesmen,  lawyers  and  judges,  is  not 
deserved.  And  the  changes  which  have  been  made  are 
ise  which  have  been  demanded  by  convenience,  by  the 
rease  of  the  population  and  business  of  the  country,  and, 
ring  and  since  the  War  of  the  Rebellion,  by  circumstances 
)ught  about  by  that  unanticipated  event,  and  they  are  not 
inges  made  necessary  by  want  of  foresight  in  the  great 
tids  which  devised  and  enacted  the  original  scheme.  The 
ered  condition  of  the  country  has  made  still  further 
mges,  or  rather  enlargements,  of  the  plan  necessary,  such 
for  example,  an  intermediate  court  of  appeals,  for  the  rfe- 
\  of  the  Supreme  Court  and  the  convenience  of  suitorg,- 
1  more  judicial  force  in  the  districts,  etc.;  but  it  is  not  the, 
rpose  of  this  paper  to  enter  upon  this  topic, 
rhe  amendments  to  the  Judiciary  Act  made  from  time  to 
le  by  Congress  concerning  the  Federal  courts,  and  ijotably 
>se  made  during  and  since  the  Rebellion,  have  tended  uni- 
mly  in  one  direction,  namely,  an  enlargement  of  their 
isdiction.  And  the  recent  act  of  March  3,  1875,  in  con- 
:tion  with  the  legislation  then  existing,  has  amplified  the 
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Federal  judicial  power  almost* to  the  full  limits  of  the  consti- 
tution.     The  history  of  the  Federal  jurisdiction  is  one  of 
constant  growth,  slow,  indeed,  during  the  first  half-century 
and  more,  but  very  rapid  within  the  last  few  years.       For 
various  reasons,  which  we  need  not  stop  to  indicate,  the 
small  tide  of  litigation  that  formerly  flowed  in  Federal  chan- 
nels has  swollen  into  a  mighty  stream.     Certain  it  is  that  of 
late  years  the  importance  of  the  Federal  courts  has  ra^pidly 
increased,  and  that  much,  perhaps  most,  of  the  great  1  itiga- 
tions  of  the  country  are  now  conducted  in  them.     Tliis  is 
noticeably  so  in  the  Western  states.      These  observations 
have  been  made  because  they  are  a  fitting  introduction  to  the 
special  topic  we  have  placed  at  the  head  of  this  artic^le, — . 
Removal  of  Causes  from  the  State  Courts,     They  have,  indeed, 
been  suggested  by  that  topic,  for,  as  will  be  seen  as  we  pro- 
ceed, the  limited  right  in  this  regard  given  by  the  Judiciary 
Act  has  been  enlarged  from  time  to  time,  until  a  very  con- 
siderable portion  of  the  contested  cases  in  the  Federal  courts 
now  reach  them  through  this  channel. 

The  editor  of  the  Review  in  consequence  of  the  recent 
changes  in  the  legislation  on  this  important  subject,  and  the 
uncertainty  which  many  lawyers  suppose  to  surround  it  in 
consequence  of  those  changes,  has  requested  the  writer  to 
prepare  a  practical  article  which  shall  exhibit  the  present 
state  of  the  law  concerning  the  Right  to  removal  and  the 
Mode  of  making  that  right  available. 

Sec.  2.   The  Principal  Statutes  on  the  Subject  of  Removals-  | 

Acts  of  lySg,  1866,  i86y  and  iS.ys-  There  are  some  statutes 
giving  the  right  of  removal  in  special  cases  which  we  shall  only 
mention  generally,  such  as  the  right  to  remove  causes,  ^*^" 
and  criminal,  in   any  State  court,  against   persons    d^^*^^  I 

Civil  Rights ; '  and  suits,  civil  and  criminal,  against  RiTZ^^^^^ 
Officers  of  the  United  States,  and  against  oflRcers  and  other  1 

persons  acting  under  the  Registration  laws\'^  and  suit^  ^^ 
aliens  against  Civil  Officers  of  the  United  States  under  sp^^*" 

'  U.  S.  Rev.  Stats,  sees.  641,  642. 

»  Rev.    Stats,  title  XXVI     "  The  Elective  Franchise."     Rev-    ^^**^*  { 

sec.  643. 
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fied  circumstances  ;3  and  suits  against  certain  Federal  Corpora- 
tions at  their  instance,  upon  verified  petition,  "stating  that 
such  defendant  has  a  defence  arising  under  or  by  virtue  of 
the  constitution  or  of  any  treaty  or  law  of  the  United  States."  * 

The  important  acts  of  general  operation  as  to  removals, 
and  which  relate  to  cases  that  daily  ^rise,  are,  what  is  known 
as  the  1 2th  section  of  the  Judiciary  Act;  the  act  of  July  27, 
1866,5  the  act  of  March  2,  1867,^  known  as  the  "prejudice 
or  local  influence  act,"  and  lastly  the  act  of  March  3,  1875.7 
This  last  named  act  was  passed  since  the  Revised  Stat- 
utes and  consequently  is  not  to  be  found  therein.  The 
1 2th  section  of  the  Judiciary  Act,  the  act  of  July  27,  1866, 
and  of  March  2,  1867,  above  mentioned,  although  technically 
repealed  by  the  Revised  Statutes  of  the  United  States  are 
substantially  re-enacted  in  the  639th  section  thereof.  These 
statutes  are  the  foundation  of  the  law  on  the  subject  of  re- 
movals on  the  grounds  therein  provided  for,  and  the  principal 
purpose  of  this  article  is  to  give  a  reading  on  those  statutes, 
or,  in  other  words,  an  exposition  of  their  meaning  in  the 
light  of  the  adjudications  which  have  been  made  under  them. 

The  text  of  these  statutes  is  so  essential  to  an  understand- 
ing of  the  subject  that  we  reproduce,  for  convenience,  the 
more  material  portions  of  them  in  a  note.^ 

3  Rev.  Stats,  sec.  644. 

*  Rev.  Stats,  sec.  640.      Construed,  Turton  v.  Union  Pacific    R.  R, 
Co.  3  Dillon,  366 ;  see  also  Fisk  v.  Same,  8  Blatchf.  243 ;  6  lb.  364. 
5  14  Stats,  at  Large,  306.  *  14  Stats,  at  Large,  558. 

7  Acts  of  1875,  p.  47°' 

8  Section  639  of  the  Revised  Statutes  is  as  follows  :  "  Any  suit  com- 
menced in  any  State  court,  wherein  the  amount  in  dispute,  exclusive  of 
costs,  exceeds  the  sum  or  value  of  five  hundred  dollars,  to  be  made  to 
appear  to  the  satisfaction  of  said  court,  may  be  removed  for  trial  into 
the  circuit  court,  for  the  the  district  where  such  suit  is  pending,  next  to 
be  held  after  the  filing  of  the  petition  for  such  removal  hereinafter 
mentioned,  in  the  cases  and  in  the  manner  stated  in  this  section. 

** First,  When  the  suit  is  against  an  alien  or  is  by  a  citizen  of  the  state 
wherein  it  is  brought,  and  against  a  citizen  of  another  state  it  may  be 
removed  on  the  petition  of  such  defendant,  filed  in  said  state  court  at 
the  time  of  entering  his  appearance  in  said  state  court,"  [This  is  sub- 
stantially, section  12  of  the  Judiciary  Act.] 
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Sec.  3-  Validity  of  the  Removal  Acts— Right  proUctcd  from 
Invasion  or  Denial  by  the  States. — The  power  of  Congress  to 
authorize  the  transfer  of  cases  to  which  the  Federal  judicial 
power  conferred  by  the  constitution  extends,  from  the  State 
courts  to  the  Federal  courts,  has  been  frequently  4eclared  by 
the  Supreme  Court,  and. the  constitutionality  of  the  removal 
acts  of  1789,  1866  and  1867,  is  established  beyond  question. 

"  Second.  When  the  suit  is  against  an  alien  and  a  citizen  of  the  state 
wherein  it  is  brought,  or  is  by  a  cititen  of  such  state  against  a  citiien  of 
the  same,  and  a  citizen  of  another  state,  it  may  be  so  removed,  as  against 
said  alien  or  citiien  of  another  stale,  upon  the  petition  of  such  defend- 
ant, filed  at  any  time  before  the  trial  or  final  hearing  of  the  cause,  if  so 
far  as  it  relates  to  him,  it  is  brought  for  the  purpose  of  restraining  or 
enjoining  him,  or  is  a  suit  in  which  there  can  be  a  final  determination 
of  the  controversy  so  far  as  concerns  him,  without  the  presence  of  the 
other  defendants  as  parties  in  the  cause.  But  such  removal  shall  not 
take  away  or  prejudice  the  right  of  the  plaintiff  to  proceed  at  the  same 
time  with  the  suit  in  the  state  court  as  against  the  other  defendants." 
[This  is  substantially  the  act  of  July  27,  1866.] 

"  Third,  When  a  suit  is  between  a  citiien  of  the  state  in  which  it  is 
brought,  and  a  citizen  of  another  state,  it  may  be  so  removed  on  the 
petition  of  the  latter,  whether  he  be  plaintiff  or  defendant,  filed  at  any 
time  before  the  trial  or  final  hearing  of  the  suit,  if  before  or  at  the  time 
of  fiUng  said  petition,  he  makes  and  files  in  said  stale  court  an  affidavit, 
stating  that  he  has  reason  to  believe  and  does  believe  that,  from  preju- 
dice or  local  influence,  he  will  not  be  able  to  obtain  justice  in  such  state 
court."  [This  is  substantially  the  act  of  March  2,  1867]. 
.  Section  6j9  of  the  Revised  Statutes  continues  as  follows :  "  In  order 
to  such  removal  the  petitioner  in  the  cases  aforesaid  must,  at  the  time 
of  filing  his  petition  therefor,  offer  in  said  state  court  good  and  sufficient 
surety  for  his  entering  in  such  circuit  court,  on  the  first  day  of  its  session, 
copies  of  said  process  against  him,  and  of  all  pleadings,  depositions, 
testimony,  and  other  proceedings  in  the  cause,  or,  in  said  cases  where  a 
citizen  of  the  state  in  which  the  suit  is  brought  is  a  defendant,  copies  of 
all  process,  pleading;,  depositions,  testimony,  and  other  proceedings  in 
the  cause  concerning  or  affecting  the  petitioner,  and  also  for  his  there 
appearing  and  entering  special  bail  in  the  cause,  if  special  bail  was 
originally  requisite  therein.  It  shall  thereupon  be  the  duty  of  the  stale 
court  to  accept  the  surety  and  to  proceed  no  further  in  the  cause  against 
the  petitioner,  and  any  bail  that  rn:iy  have  been  originally  taken  shall  be 
discharged.  When  the  said  copies  are  entered  as  aforesaid  in  the  circuit 
court,  the  cause  shall  there  proceed  in  the  same  manner  as  if  it  had 
been  brought  there  by  original  process,  and  the  copies  of  pleadings  shall 
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The  validity  of  this  legislation,"  says  Mr.  Justice  Field,  "  is 
at  open  to  serious  question,  and  the  provisions  adopted  have 
cen  recognized  and  followed,  with  scarcely  an  exception,  by 

ive  the  same  force  and  effect,  in  every  respect  and  for  every  purpose, 
I  the  original  pleadings  would  have  had  by  the  laws  and  practice  of 
e  courts  of  such  state  if  the  cause  had  remained  in  the  slate  court." 
Aclof  Marchj,  1S75.  The  second  and  third  sections  of  this  act  in 
lation  to  the  removal  of  actions  is  as  follows  :  "  J  3.  That  any  suit  of 
civil  nature,  at  law  or  in  equity,  now  pending  or  hereafter  brought  in 
ly  state  court  where  the  matter  in  dispute  exceeds,  exclusive  of  costs, 
e  sum  or  value  of  five  hundred  dollars,  aitd  arising  under  the  consti- 
lion  or  laws  of  the  United  States,  or  treaties  made,  or  which  shall  be 
ade,  under  their  authority,  or  in  which  the  United  States  shall  be  plain- 
for  petitioner,  or  in  which  there  shall  be  a  controversy  between  citi- 
ns  of  different  states,  or  a  controversy  between  citizens  of  the  same 
ate  claiming  lands  under  grands  of  different  states,  or  a  controversy 
!tween  citizens  of  a  state  and  foreign  states,  citiiens  or  subjects,  either 
iTty  may  remove  said  suit  into  the  circuit  court  of  the  United  Stales  for 
e  proper  district ;  and  when  in  any  suit  mentioned  in  this  section  there 
lall  be  a  controversy  which  is  wholly  between  citizens  of  different 
ates,  and  which  can  be  fully  determined  as  between  them,  then,  either 
le  or  more  of  the  plaintiffs  or  defendants  actually  interested  in  such 
mtroversy,  may  remove  said  suit  to  the  circuit  court  of  the  United 
ates  for  the  proper  district." 

"J  3.  Removal.  fyoceedmgs.—  ThAX.  whenever  either  party,  or  any 
le  or  more  of  the  plaintiffs  or  defendants  entitled  to  remove  any  suits 
entioned  in  the  next  preceding  section,  shall  desire  to  remove  such 
lit  from  a  state  court  to  the  circuit  court  of  the  United  States,  he  or 
ley  may  make  or  file  a  petition  in  such  suit  in  such  stale  court  before 
■  at  the  term  at  which  said  cause  could  be  first  tried  and  before  the  trial 
lereof,  for  the  removal  of  such  suit  into  the  circuit  court  to  be  held  in 
le  district  where  such  suit  is  pending,  and  shall  make  and  file  therewith 
bond,  with  good  and  sufficient  surety,  for  his  or  their  entering  in  such 
rcuit  court,  on  the  first  day  of  its  then  next  session,  a  copy  of  the  record 
I  such  suit,  and  for  paying  all  costs  that  may  be  awarded  by  the  said 
ircuit  court,  if  said  court  shall  hold  that  such  suit  was  wrongfully  or 
nproperly  removed  thereto,  and  also  for  there  appearing  and  entering 
aecialbail  in  such  suit,  if  special  bail  was   originally  requisite  therein, 

shall  then  be  the  duty  of  the  stale  court  to  accept  said  petition  and 
ond,  and  proceed  no  further  in  such  suit,  and  any  bail  that  may  have 
eeti  originally  taken  shall  be  discharged  ;  and  the  said  copy  being  en- 
:red  as  aforesaid  in  said  circuit  court  of  the  United  States,  the  cause 
hall  then  proceed  in  the  same  manner  as  if  it  had  been  originally  com- 
uenced  in  the  said  circuit  court,"  &c.,  &c. 
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the  Federal  and  State  courts  since  the  establishment  of  the 
government.  "9 

In  this  connection,  it  may  also  be  observed  that  the  right 
to  remove  cases  into  the  Federal  court,  when  the  terms  upon 
which  the  right  is  given  by  the  acts  of  Congress  in  that  behalf 
are  complied  with,  cannot  be  defeated  by  State  legislation. 
Therefore,  a  State  statute  which  allows  an  insurance  company 
to  do  business  in  the  state  only  on  condition  that  it  will  agree 
not  to  remove  suits  against  it  to  the  Federal  courts,  is  uncon- 
stitutional, and  such  an  agreement,  though  entered  into  by 
the  company,  is  void.'° 

Sec.  4.  Material  Elements  of  the  Right  as  given  by  the  prin- 
cipal Statutes, — The  material  elements  of  the  statutes  on  this 
subject,  it  will  be  perceived,  are  the  fiatnre  of  the  suits  which 
may  be  removed ;  the  amount  or  value  in  dispute ;  the  parties 
to  the  suit,  and  in  this  connection  the  party  entitled  to  the 
removal ;  the  time  when  the  application  must  be  made ;  the 
mode  of  making  the  application,  and  herein  of  the  surety  or 
bond,  etc.,  required,  and  the  effect  on  tlu  jurisdiction  of  the 
State  court  and  of  the  Federal  court  of  a  proper  application 
to  remove  a  cause  which  is  removable. 

Sec.  5.  The  12th  Section  of  the  Judiciary  Act, — Before  en- 
tering in  detail  upon  the  several  elements  of  the  removal 
enactments,  it  is  advisable  to  advert  to  some  general  consid- 
erations touching  these  several  statutes. 

We  commence  with  section  12  of  the  Judiciary  Act.  The 
reader  may  recur  to  its  language  as  re-enacted  in  substance 
in  the  Revised  Statutes,  given  in  a  note  to  a  preceding  sec- 
tion, and  it  is  important  to  remember  that  from  1789  until  the 
act  of  July  27,  1866,  above  mentioned,  the  12th  section  of 

9  Gaines  v.  Fuentes,  U.  S.  Sup.  Court,  Oct.  term,  i875r3  Cent.  Law 
Jour.  371.  See,  also,  Sewing  Machine  Companies*  Case,  18  Wall.  553; 
Johnson  v.  Monell,  i  Woolw.  394 ;  Chicago  etc.  Railway  Co.  v.  Whit- 
ton's  Admr.  13  Wall.  270. 

"  Insurance  Co.  v.  Morse,  20  Wall.  445.  See,  also,  Insurance  Co.  v. 
Dunn,  19  Wall  214;  Gordon  v.  Longest,  16  Pet.  97;  Kanouse  v.  Martin, 
14  How.  23.  s.  c.  15  How.  198  ;  Stevens  v.  Phoenix  Insurance  Co.  41.  N. 
Y.  149 ;  H olden  v.  Putnam  Ins.  Co.  46  N.  Y.  i  ;  Hadley  v.  Dunlap,  10 
Ohio  St.  I.  Home  Ins.  Co.  v.  Davis,  29  Mich.  238,  is  inconsistent  with 
Ins.  Co.  V.  Morse,  supra. 
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Judiciary  Act  was  the  only  statute  authorizing  the  re- 
va!  of  causes  from  the  State  courts  to  the  circuit  court  of 

United  Stales,  on  the  ground  of  citizenship  of  the  parties, 
iection  12  of  the  Judiciary  Act,  omitting  the  case  of  aliens, 
horized  the  removal  by  the  defendant,  (under  limitations 
rein  mentioned,)  where  the  suit  is  commenced  in  the  State 
irt  "  by  a  citizen  of  the  state  in  zvhieh  the  siiil  is  brought, 
nnst  a  citizen  of  another  state."  That  is,  if  ihe  suit  is  by  a 
ident  plaintiff,  the  non-resident  defendant  may  have  it  re- 
ved;  but  the  resident  plaintiff  could  not.      Under  section 

of  the  Judiciary  Act  as  to  original  suits  in  the  circuit 
irt,  a  non-resident  plaintiff  might  sue  in  the  circuit  court  a 
dent  defendant ;  but  if  the  non-resident  pFaintiff  elected  to 

in  a  State  court,  section  12  of  that  act  gave  neither  party 

right  to  remove  the  cause  from  the  State  court  to  a  court 
:he  United  States.  The  plaintiff  was  not  given  the  right 
;ause  he  had  voluntarily  selected  the  State  court  in  which 
bring  his  action ;  the  defendant  was  not  given  the  right, 
:au5e  it  was  not  supposed  that  he  would  have  any  grounds 
>bject  that  he  was  sued  in  the  courts  of  his  own  state.  So 
t  the  right  of  removal  by  the  I2th  section  of  the  Judi- 
ry  Act  is  limited  to  the  non-resident  citizen  when  sued  by 
;sident  plaintiff  in  the  courts  of  the  state.  By  section  1 1 
the  Judiciary  Act,  the  circuit  court  has  jurisdiction  when 

suit  is  between  a  citizen  of  the  state  in  which  it  is  brought 
1  a  citizen  of  another  state.  This  was  construed  by  the 
irts  to  mean  that  if  there  were  several  plaintiffs  and  sev- 
1  defendants,  each  one  of  each  class  must  possess  the  requi- 
•■  character  as  to  citizenship."  For  example,  a  citizen  of 
w  York  and  a  citizen  of  Georgia  could  not  join  as  plaintiffs 
juing  in  New  York  a  citizen  of  Massachusetts,  if  found  in 
w  York,  because  the  plaintiffs  were  not  each  competent  to 
;;  for  the  citizen  of  Georgia  could  not,  under  section  11  of 

Judiciary  Act,  sue  a  citizen  of  Massachusetts  in  New 
rk."   Some  of  the  more  important  cases  touching  the  juris- 

Strawbridge  v,  Curtiss,  3   Cranch,   267;  Coal  Co.  v.  Blatchford,  II 
U.  172. 
Moffat  V.  Soley.  3  Paine,  C.  C.  100. 
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liction  of  the  circuit  court  under  the  llth  section  of  the  Ju- 
iiciary  Act,  and  concerning  the  effect  of  the  act  of  1 839,  {5 
}tats.  at  Large  32i,)which  relates  to  suits  commenced  in  the 
lircuit  court  are  referred  to  in  the  note,  as  they  have  a  bear- 
ng  on  the  construction  of  the  12th  section.'^ 

But  it  should  be  borne  in  mind  that  in  cases  removed  from 
he  State  courts  the  jurisdiction  of  the  circuit  court  is  de- 
lendent  upon  the  act  under  which  the  suit  is  removed,  and 
lot  upon  the  legislation  which  confers  jurisdiction  upon  that 

"  The  case  of  the  Commercial  Bank  v.  Slocum,  14  Pet.  60,  (except  so 
ar  as  it  has  been  since  overruled  as  to  the  suability  of  corporations  in  the 
'ederal  courts,)  holds  and  only  holds,  that  under  the  Judiciary  Act  the 
urisdiction  of  the  circuit  court  is  defeated  if  some  of  the  defendants  are 
iti^ens  of  the  same  state  with  the  plaintiffs  ;  and  that  this  principle  was 
lOt  changed  by  the  act  of  February  28.  1839.  Same  principle  affirmed, 
it  the  same  term,  in  a  case  rightly  decided.  Irvine  v.  Lowry,  14  Pet.  293. 
lee,  also,  Clearwater  v.  Meredith,  3t  How.  489.  In  Taylor  v.  Cook,  et 
1/.,  1  McLean,  516,  the  plaintiffs  were  cititens  ai New  York,  and  brought 
uit  in  the  circuit  court  of  the  United  States  in  Illinois  against  Cook,  a 
:itiien  of  Illinois,  and  Spaulding,  a  citizen  of  Missouri,  who  entered  a 
'oluntary  appearance,  and  the  question  was,  whether  the  court  had  juris- 
liction,  and,  aided  by  the  act  of  1S39,  it  was  held  that  it  had.  Judge 
tIcLean,  in  delivering  his  opinion  says,  arguendo,  that  prior  to  the  act  of 
839,  and  under  the  1  :th  section  of  the  Judiciary  Act  limiting  the  juris- 
liction  to  suits  between  "  a  citizen  of  the  state  where  the  suit  is  brought 
ind  a  citizen  of  another  state,"  as  construed,  "  the  court  could  not  take 
urisdiction  of  the  case ;  for  as  between  the  plaintiFTs  who  are  citizens  of 
4ew  York  and  the  defendant,  Spaulding,  who  is  a  citizen  of  Missouri, 
he  court  could  exercise  no  jurisdiction  in  the  state  of  Illinois ;  because 
n  that  case  neither  party  would  reside  in  the  state  where  suit  is  brought." 
lut  see  contra,  the  observations,  arguendo,  of  Wayne,  J.,  in  Louisville 
tailroad  Company  v.  Letson,  2  Howard,  on  pp.  533,  J54,  Jn  which  he 
:oncludes  that  it  is  not  necessary  under  the  Judiciary  Act  that  all  of  the 
lefendants  should  be  citizens  of  the  same  state,  provided  none  of  them 
■re  citizens  of  the  same  slate  with  the  plaintifT.  (See  <'«/>'''■  sec.  8.)  The 
oinder  of  a  defendant  not  served,  and  who  does  not  appear,  who  is  a 
itiien  of  the  same  state  with  the  plaintiff,  does  not  defeat  the  jurisdic- 
ion  of  the  circuit  court ;  at  all  events,  it  does  not  since  the  act  of  1839. 
^oremas  v.  Bennett,  4  McLean,  224.  But  the  joinder  of  suck  a  defend^ 
int  who  is  served,  if  he  be  not  a  mere  nominal  defendant,  does  defeat 
he  jurisdiction  ;  at  all  events,  it  did  prior  to  the  act  of  March  3,  1875. 
Cetchum  v.  Farmers  etc.  Co.  4  McLean,  i  ;  Coal  Co.  v.  Blatchford,  II 
.Vail,  172  ;  Sewing  Machine  Co.  Case,  18  Wall.  553. 


REMOVAL   OF   CAUSES.  29! 

court  in  cases  originally  brought  therein ;  and  therefore  the 
restrictions  on  the  jurisdiction  in  the  nth  section  of  the  Ju- 
diciary Act  have  no  application  to  cases  removed  under  the 
1 2th  section  of  that  act.'*  ^   . 

Under  section  12  of  the  Judiciary  Act  regulating' removals; 
it  is  settled  that  a  cause  can  not  be  removed  .thereunder  un*- 
less  all  the  defendants  ask  for  it  \k  that  to  bring  the  case 
within  the  act  all  the  plaintiffs. tnust  be  cilizens  of  the  state- 
in  which  suit  is  broiight,  and  all  of  the  defendants  must  be 
citizens  of  some  other  state  or  states.^^  But  this  rule,  we  may 
remark  in  passing,  does  not  apply  to  persons  who  are  mere 
nominal  or  formal  parties.*^ 

Omitting  the  case  of  aliens,  it  will  be  perceived  that  the 
1 2th  section  of  the  Judiciary  Act,  (now  Rev.  Stat.  Sec.  639,. 
sub-division  i,)  gave  the  power  of  removal  only  under  the- 
following  circumstances :  i.  The  plaintiff,  or  if  more  than 
one,  then  all  of  the  plaintiffs,  must  be  citizens  of  the  state 
in  which  the  suit  is  brought. 

2.  The  defendant,  or  if  more  than  one,  then  all  of  the 
defendants  must  be  citizens  of  another  state  or  states : 

3.  It  is  limited  to  ciml  suits,  involving,  besides  costs,  a  sum 
or  value  exceeding  II500. 

^  Green  v.  Custard,  23  How,  484 ;  Sands  v.  Smith,  i  Dillon,  293,  297  ; 
Sayles  v.  N.  W.  Ins.  Co.  2  Ciirtis,  C^.  C.  212 ;  Gaines  v.  Fuentes,  U.  S. 
Sup.  Court,  Oct.  term,  1875.  3  Cent.  Law  Jour,  rji, 

'5  Beardsley  v.  Torry,  4  Wash.'  286,  (1822) ;  Ward  v.  Arrendondo,  \ 
Paine,  410,  (1825) ;  Hubbard  v.  R.  R.  Co.,  3  Blatchf.  84,  s.  c.  25  Vt.  715, 
(1853)  ;  Smith  v.  Rines,  2  Sumn.  330. 

**  Brown  v.  Strode,  5  Cranch,  303 ;  Wormley  v.  Wormlcy,  8  Wheat.^ 
421  ;  Ward  v.  Arrendondo,  supra  ;  Wood  v.  Davis,  18  How.  467.  Who 
are  nominal  parties  and  who  are  not,  see  Bixby  v.  Couse,  8  Blatchf. 
73;  Coal  Co.  V.  Blatchford,  11  Wall.  172;  Davis  v.  Gray,  16  Wall.  220; 
Weed  Sewing  Machine  Co.  v.  Wicks,  3  Dillon,  261,  266;  Knapp  v. 
Troy  &  Boston  R.  R.  Co.,  Sup.  Court,  Oct.  Term,  1873,  20  Wall.  117, 
where  the  cases  are  cited  by  Mr.  Justice  Davis.  In  this  last  case,  thje 
learned  judge  speaking  of  the  removal  act  of  1867,  says,  "  it  does  not 
change  the  settled  rule  that  determines  who  are  to  be  regarded  as  the 
plaintiff  and  the  defendant ;  and  as  the  plaintiff  and  defendant  in  this 
action  were  both  citizens  of  New  York,  the  circuit  court  had  no  jurisdic- 
tion to  entertain  it."    20  Wall.  124.  ' 
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4.  The  right  of  removal  is  limited  to  the  defendant  or  de- 
fendants, and  must  be  exercised  or  applied  for  by  all  of  the 
defendants. 

5.  The  petition  for  the  removal  must  be  filed  at  the  time 
the  defendant  or  defendants  enter  their  appearance  in  the  State 
court.  Hence,  if  some  of  the  plaintiffs  were  not  citizens  of 
the  state  in  which  the  suit  was  brought ;  or  if  some  of  the 
defendants  were  citizens  of  the  same  state  with  the  plaintiff; 
or  if  the  defendants  answered  or  submitted  to  the  jurisdic- 
tion of  the  State  court  before  applying  for  the  removal ;  or 
if  all  of  the  defendants  (other  than  formal  or  nominal  par- 
ties) did  not  apply  for  the  transfer ;  or  if  the  amount  in  dis- 
pute did  not  exceed  II500, — ^then,  and  in  each  of  these  cases, 
there  could  be  no  removal.'^ 

Sec  6.  Act  of  July  2y,  1866.  The  act  of  July  27,  1866, 
(now  Rev.  Stat.  sec.  639,  sub-division  2)  is  the  first  act  which 
allowed  part  of  the  defendants  to  remove  a  cause ;  but  this 
right  is  given  by  the  act  only  under  specified  and  limited  cir- 
cumstances. Omitting  the  case  of  aliens,  which  is  of  unfre- 
quent  occurrence  and  presents  little  that  is  peculiar,  the  fol- 
lowing conditions  must  co-exist  to  authorize  a  removal  un- 
der this  act : 

1.  The  suit  in  the  State  court  must  be  by  a  plaintiff  who  is 
a  citizen  of  the  state  in  which  the  suit  is  brought. 

2.  It  must  be  against  a  citizen  of  the  same  state  and  a 
citizen  of  another  state  as  defendants. 

3.  The  amount  in  dispute  must  exceed  the  sum  or  value 
of  JI500,  besides  costs. 

4.  The  removal  must  be  applied  for  "  before  the  trial  or 
final  hearing  of  the  cause  *'  in  the  State  court. 

These  elements  concurring,  then  the  non-resident  defend- 
ant (not  the  resident  defendant,)  may  have  the  cause  removed, 
(not  wholly,)  but  only  so  far  as  relates  to  himself,  provided 
also,  it  be  a  suit  "  brought  for  the  purpose  of  restraining  or 
■enjoining  him,  or  is  a  suit  in  which  there  can  be  a  final  de- 
termination  of  the  controversy  so  far  as  concerns  him,  without 

«•  Sec  infra  sees.  8.  9,  13,  15.  and  cases  cited. 
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e  presence  of  the  other  defendants  as  parties  in  the  cause." 
The  express  provision  is  that  the  suit  as  between  the  plain- 
f  (a  citizen  of  the  state,)  and  the  other  defendant  (also  a  citi- 
n  of  the  same  state  with  the  plaintiff,)  shall  proceed  in  the 
ate  court  notwithstanding  such  removal  to  the  Federal  court. 
s  between  the  plaintiff  and  the  non-resident  defendant 
itizen  of  another  state,)  the  cause  proceeds  in  the  Federal 
lurt.  It  must  be  admitted  that  this  is  a  singular  result, 
tie  plaintiff's  single  action  is  thus  split  into  two — one  of 
tiich  remains  in  the  State  court  to  be  adjudged  by  it;  the 
her  goes  to  the  Federal  court  to  be  adjudged  by  it.  This 
;t,  it  will  be  perceived,  has  no  reference  to  cases  in  which 
/of  the  defendants  are  citizens  of  another  state,  (that  be- 
g  then  provided  for  by  section  12  of  the  Judiciary  Act,)  nor 
ly  reference  to  the  cases  in  which  the  plaintiffs  are  citizens 
'  any  other  state  than  that  in  which  the  suit  is  brought. 
s  obvious  purpose  was  to  give  a  right  of  removal,  in  the 
ses  and  on  the  terms  prescribed,  to  the  non-resident  citi- 
n  who  was  joined  as  a  defendant  with  a  resident  citizen, 
hen  sued  by  a  resident  plaintiff.'^  It  may  be  inferred  that 
angress  doubted  the  power  under  the  constitution  (art.  3, 
c.  2,)  to  authorize  the  removal  of  the  whole  case,  since 
irt  of  the  case  provided  for  would  be  between  citizens  of 
e  same  state.  We  say  this  may  be  inferred  since  other- 
ise  we  can  scarcely  conceive  why  it  is  that  Congress  would 
vide  one  case  into  two,  and  embarrass  the  parties  with  the 
convenience  and  additional  expense  resulting  therefrom, 
peaking  of  this  act  Mr.  Justice  Chfford  gbserves:  "  Gen- 
dering the  stringent  conditions  which  are  embodied  therein, 
is  doubtful  whether  it  will  prove  to  be  on£  of  much  prac- 
:al  value.""  The  necessity  for  this  act  grew  out  of  the 
irrow  construction  early  placed  on  the  Judiciary  Act,  the 
nbarrassments  arising  from  which  had  been  so  long  felt, 
id  have  finally  led  to  the  act  of  March  3,  1875.  The  ex- 
;rience  of  the  past  should  induce  great  caution  in  the  courts 
"Bixby  V.  Couse,  8  Blatchf.  73;  Allen  v.  Ryerson,  ^  Dillon,  501; 
eld  V.  Lownsdale,  i  Deady,  288. 
><Ca9e  af  Sewing  Machine  Companies,  18  Wall.  583. 
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in  applying  to  that  act  the  rigid  principles  of  the  early  adju- 
-dications  on  the  subject  of  Federal  jurisdiction.*® 

Sec.  7.  Act  of  March  2,  1867. — *'  Prejudice  or  Local  Influ- 
ence y  We  now  come  to  the  act  of  March  2,  1867."  It 
professes  to  be  an  amendment  to  the  act  of  July  27,  1866, 
last  noticed,  and  it  extends  the  right,  in  the  cases  provided 
for,  as  well  to  plaintiffs  as  to  defendants,  but  confines  it  to 
such  as  are  non-residents  of  the  state  in  which  the  suit  is 
brought,  and  makes  the  ground  of  removal,  not  alone  the 
citizenship  of  the  parties,  but  prejudice  or  local  influence. 
Tljjg  7^c\  provides,  "  That  where  a  suit  is  now  pending  or 
may  hereafter  be  brought  in  any  State  court  in  which  there 
is  a  controversy  between  a  citizen  of  the  state  in  which  the 
suit'  is  brought  and  a  citizen  of  another  state,  *  *  * 
such  citizen  of  another  state,  whether  he  be  plaintiff  or  de- 
fendant, if  he  will  make  and  file  in  such  State  court  an  affi- 
davit that  he  has  reason  to  believe  and  does  believe  that 
from  prejudice  or  local  influence  he  will  not  be  able  to  ob- 
tain justice  in  such  State  court,"  may  have  the  cause  re- 
moved to  the  circuit  court  of  the  United  States.  It  will 
be  seen  that,  as  to  the  plaintiff,  this  follows  the  language  of 
section  11  of  the  Judiciary  Act,  and  not  of  section  12  of 
that  act ;  the  plaintiff  may  or  may  not  be  a  resident  of  the 
state  where  the  suit  is  brought ;  and  the  right  of  removal  is 
given  to  the  non-resident  party,  be  he  the  plaintiff  or  defend- 
ant. Speaking  of  this  act,  Mr.  Justice  Miller  in  Johnson  v. 
Monell,"  says  :  "The  only  conditions  necessary  to  the  ex- 
ercise of  the  right  of  removal  under  it,  are, 

1.  That  the  controversy  shall  be  between  a  citizen  of  the 
state  in  which  the  suit  is  brought  and  a  citizen  of  another 
state. 

2.  That  the  matter  in  dispute  shall  exceed  the  sum  of  ^^^ 
hundred  dollars,  exclusive  of  costs. 

3.  That  the  party  citizen  of  such  other  state  shall  file  the- 
required  affidavit,  stating,  etc.,  the  local  prejudice. 

See  infra  sees.  9  and  note,  12,  13. 
14  Stats,  at  Large,  558. 
I  Woolw.  390. 
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4.  Giving  the  requisite  surety  for  appearing  in  the  Federal 
3urt."  *  *  "Congress,"  says  this  able  Judge,  "intended 
)  give  the  right  in  every  case  where  the  four  requisites  we 
ave  mentioned  exist."  In  the  case  just  cited,  the  plaintifT 
as  a  citizen  of  Iowa,  one  defendant  was  a  citizen  of  Ne- 
raska,  and  the  other  of  New  York,  but  the  last  was  not 
:rved  with  process  and  did  not  appear,  and  it  was  held  that 
le  plaintiff  was  entitled,  under  the  act  of  March  2,  1867,  to 
ave  the  case  transferred  from  the  State  court  to  the  United 
tates  court,  after  a  verdict  of  the  jury  in  the  State  court  in 
is  favor  had  been  set  aside  by  the  court.  This  act,  let  it  be 
Qted,  only  applies  where  one  of  the  parties  is  a  citizen  of 
le  state  in  which  the  suit  is  brought,  and  the  adverse  party 

a  citizen  of  another  state — m  this  respect  conforming  to 
le  previous  legislation  on  the  subject. '3  This  act  undoubt- 
Jly  grew  out  of  the  condition  of  affairs  in  the  Southern 
ates  after  the  War  of  the  Rebellion,  and  was  intended  to 
fTord  to  plaintiffs  who  had  resorted  to  the  State  court  the 

*3  In  the  leading  case  on  this  statute,  entitled  in  the  report  the  Sewing 
'achine  Companies'  Case,  it  was  decided  that  an  action'  ex  contractu, 
I  a  plaintiff  who  was  a  citizen  of  the  state  in  which  the  suit  was  brought, 
rainst  two  defendants,  citizens  of  other  states,  and  a  third  defendant,  a 
tizen  of  the  same  slate  as  the  plaintiff,  was  not  removable  under  the 
rt  of  1867,  upon  the  petition  of  the  two  non-resident  defendants,  (i3 
^all.  553) ;  and  the  same  principle  was  reasserted  in  a  subsequent  case, 
here  the  removal  of  the  whole  suit  under  the  act  of  1 867  was  sought,  and 
It  of  the  suit  as  to  the  non-resident  defendants  under  the  act  of  1866 
annevar  V.  Bryant,  zi  Wall  41  ;  Case  v.  Dojglas,  1  Dillon,  399;  John 
in  V,  Monell  (change  of  residence),  1  Woolw.  390.  See  infra,  sec,  10. 
In  the  case  of  Burnham  v.  Chicago,  Dubuque  &  Minnesota  Railroad 
0.,  et.  al ,  the  circuit  court  of  the  United  States,  for  the  district  of  Iowa 
!ay  term,  1876,  decided  the  following ;  A  foreclosure  suit  by  trustees  in 
railway  mortgage,  who  are  citizens  of  Massachusetts,  was  commenced 
.  oneof  the  State  courts  in  Iowa,  against  the  debtor  company,  (which 
an  Iowa  corporation,)  making  an  Illinois  and  an  Indiana  corporation, 
kch  of  which  claimed  liens  upon  the  property,  also  defendants  to  the 
II ;  this  suit,  after  all  of  the  defendai\ts  had  answered,  was  removed,  in 
!76,  to  the  circuit  court  of  the  United  States  for  the  district  of  Iowa, 
ion  the  petition  of  the  plaintiffs  under  the  act  of  1867,  Rev.  Stat., 
ic.  639,  sub-divisiun  3.  The  aebtor  corporation  moved  to  remand  the 
ime  to  the  State  court,  because  allai  the  defendants  were  not  citizen, 
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right  to  transfer  their  suits  to  the  Federal  courts."^  This  is 
the  first  act  that  in  any  event  extended  the  right  to  a  plain- 
//>f  to  leave  the  forum  he  had  voluntarily  chosen,  and  in  this 
respect  was  an  entire  departure  from  all  the  previous  legisla- 
tion. It  is  not  so  difficult  to  justify  the  act  in  this  respect, 
even  if  it  was  intended  to  be  permanent,  as  it  is  to  sustain  the 
provision  that  this  removal  may  be  had,  on  filing  the  general 
aflSdavit  of  prejudice  or  local  influence,  the  truth  of  which 
cannot  be  contested  or  enquired  into,  "  at  a^ty  time  before 
trial  or  final  hearing  of  the  suit."  This  provision  occasions 
delay,  and  is  often  resorted  to  for  that  purpose.  But  the  act 
of  1867  has  been  expressly  adjudged  by  the  Supreme  Court 
to  be  constitutionals  and  Congress  has  not,  in  our  judg- 
ment, repealed  or  modified  it.  There  is  no  express  repeal, 
and  it  is  not,  according  to  the  better  view,  repealed  by  impli- 
cation by  the  act  of  March  3,  1875,  next  to  be  noticed.'^ 

In  passing  for  the  present  from  this  act,  we  direct  attention 
to  Mr.  Justice  Miller's  vindication  of  it.  He  says:  "I  do 
not  join  in  the  condemnation  of  the  act  of  1867.  It  does 
not  allow  the  removal  solely  on  the  ground  of  citizenship.  It 
requires  the  requisite  citizenship  to  exist,  and  in  addition 
thereto  requires  the  existence  of  prejudice  or  local  influence 
to  be  shown  by  affidavit.  In  this  respect  the  policy  of  that 
act  is  not  unlike  that  which  prevails  in  perhaps  all  the  states 
in  regard  to  the  change  of  venue  from  one  county,  or  one 
judicial  district,  to  another.  Johnson  v.  Monell,  i  Woolw. 
390.  The  object  in  each  case  is  to  secure  an  impartial  trib- 
unal, and  the  Federal  courts  are  not  courts  for  non-residents 
more  than  for  residents,  and  no  injustice  is  done  to  the  latter 
to  be  compelled  there  to  litigate  controversies  which  they 
may  have  with  citizens  of  other  states."*^ 

of  the  state  in  which  the  suit  was  brought.  Heid,  inasmuch  as  the  case 
was  one  clearly  within  sec.  2,  of  the  act  of  March  3,  1875,  in  respect 
of  removals,  and  the  controversy  one  in  relation  to  the  priority  of  liens 
between  citizens  of  different  states,  that  the  circuit  court  had  jurisdic- 
tion and  that  it  should  not  be  remanded. 

*^  Gaines  v.  Fuentes,  U.  S.  Sup.  Court,  Oct.  term,  1875, 3  Cent.  L.  J.  371. 

^•^  Chicago  &  N.  W.  Railway  Co.  v.  Whitton's  Admr.  13  Wall.  270. 

^  Infra,  sec.  8. 

»7  Farmers'  etc.  Trust  Co.  v.  Maquillan.  3  Dillon,  379,  381. 
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Sec.  8.  Act  o/  March  j,  iS/j. — We  now  reach  the  act  of 
March  3,  1875  (19  Stats,  at  Large,  470),  entitled  "an  act  to 
determine  the  jurisdiction  of  the  circuit  courts  of  the  United 
States,  and  to  regulate  the  removal  of  causes  from  Slate 
courts,  and  for  other  purposes," 

The  first  section  of  the  act  relates  to  the  original  jurisdiction 
sf  the  circuit  court,  civil  and  criminal,  greatly  enlarging  the 
jurisdiction  in  civil  cases,  and  conferring  a  jurisdiction  con- 
:urrent  with  the  courts  of  the  several  states,  using  for  this 
purpose  the  language  of  article  of  the  constitution  (art.  3,  sec 
2,)  which  defines  and  limits  the  judicial  power  of  the  general 
government.  The  civil  jurisdiction,  as  there  conferred,  is 
s[iven  in  certain  specified  cases  by  reason  of  the  subject-mat- 
'cr,  irrespective  of  the  citizenship  of  the  parties,  and  in  other 
:ases  by  reason  of  citizenship,  irrespective  of  the  subject-mat- 
ter. What  is  material  to  the  present  purpose  is  to  notice  the 
clause  giving  jurisdiction  on  the  ground  of  citizenship.  It 
removes  the  hmitation  prescribed  by  the  Judiciary  Act  and 
tiy  the  prior  removal  acts,  requiring  one  of  the  parties  to  the 
5uit,  that  is,  either  the  plaintiffs  or  the  defendants,  to  be  citi- 
lens  of  the  stata  where  the  suit  is  brought.  On  the  con- 
trary, the  act  of  March  3,  1875,  confers  jurisdiction  of  all 
suits  of  a  civil  nature,  over  £500,  in  which  there  shall  be  a 
controversy  between  citizens  of  different  states,  without  re- 
quiring any  of  the  parties  to  be  citizens  of  the  state  in  which 
the  suit  is  brought.  The  second  section  of  the  act  relates  to 
removals,  [note  to  sec,  2,  anti;']  and  as  to  the  suits  which  may 
be  removed,  it  follows  the  language  of  the  first  section.  So 
that  it  is  true,  in  general,  that  any  cause  may,  at  the  proper 
time  and  in  the  prescribed  mode,  be  removed  from  the  State 
court  to  the  circuit  court  of  the  United  States,  which,  by 
reason  of  either  its  subject-matter  or  the  citizenship  of  the 
parties,  might  have  been  instituted  originally  in  the  Federal 
court. 

The  act  of  1875  on  the  one  hand,  adds  to  or  enlarges  the 
classes  of  cases  that  may  be  removed,  and  on  the  other  hand 
restricts  the  time  in  which  the  removal  must  be  applied  for 
within  narrower  limits  than  the  acts  of  1866  and  1867.     The 
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required  amount  or  value  is  the  same  as  before,  /.  e.,  it  must 
exceed  II500,  exclusive  of  costs.  In  all  previous  legislation^ 
the  right  of  removal,  where  citizenship  is  the  ground,  is  lim- 
ited to  the  non-resident  citizen,  whereas  in  the  act  of  1875  it 
is  given  to  " either  party**  and  in  certain  circumstances  to 
either  one  or  more  of  the  plaintiffs  or  defendants.  This  is  a 
radical  change  of  policy. 

An  analysis  of  the  second  section  of  the  act  shows  that  in 
respect  of  subject-matter,  without  reference  to  citizenship.  It 
gives  the  right  of  removal  of  "any  suit  of  a  civil  nature  at  / 

law  or  in  equity,"  involving  over  II500,  (i)  arising  under  the  \ 

constitution,  or  laws  or  treaties  of  the  United  States ;  (2)  or 
in  which  the  United  States  shall  be  plaintiff  or  petitioner. 
And  in  respect  of  citizenship,  without  regard  to  subject-mat- 
ter, it  gives  the  right  of  removal  (i)  in  any  such  suit  "  in  witich 
there  shall  be  a  controversy  between  citizens  of  different  states; 
or  (2)  a  controversy  between  citizens  of  the  same  state  claim- 
ing lands  under  grants  of  different  states  ;  or  (3)  a  controversy 
between  citizens  of  a  state  and  foreign  states,  citizens,  or 
subjects." 

In  respect  of  the  time  in  which  the  removal  must  be  app^"^^^ 
for,  the  provision  is  that  the  petition  therefor  must  be  fil^^  v^ 
the  State  court  "before  or  at  the  term  at  which  the  ca-visc 
could  be  first  tried,  and  before  the  trial  thereof"     The   decris- 
ions  under  the  acts  of  1866  and  1867  as  to  removals  aft^^^  one 
trial  had  and  a  new  trial  granted,  which  will  be  allu<i^"   ^^ 
hereafter,  may  not  be  and  probably  are  not  applicable    lancier 
the  act  of  1875."^^ 

Many  questions  of  great  importance  arise  under  tKi^  ^  * 
among  which  we  may  mention  in  this  place  the  questiot^  riow 
far  it  repeals,  if  at  all,  the  12th  section  of  the  Judiciary  ^^  ] 
the  act  of  1866  and  the  act  of  1867,  or  rather  these  -^^^^^ 


Re- 
acts as  substantially  embodied  in  the  639th  section  of  tl^^ 

vised  Statutes.     There  is  no  express  repeal  in  the    3-^* 

1875  (see  section  10,)  of  any  specified  previous  acts,  ^^^ ^, 

peal  only  being  of  "all  acts  and  parts  of  acts  in  ^^^^    '^ 

with  the  provisions  of  this  act."     It  would  seem  th^-^  ^" 

"•  Sec  infra,  sec.  13. 
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division  one  of  sec.  639,  Rev.  Stats.  (I2th  section  of  the 
Judiciary  Act)  is  practically  repealed  by  reason  of  being 
merged  in  the  more  enlarged  right  given  by  the  act  of  1875. 
If  a  liberal  construction  shall  be,  and  can  constitutionally  be, 
given  to  the  latter  portion  of  section  2  of  the  act  of  1875, 
the  same  remark  may  possibly  apply,  except  as  to  time,  to 
the  sub-division  second  of  section  639  of  the  Rev.  Stats.,  cor- 
responding to  the  act  of  1866.  This  act  is  not  repealed, 
probably,  by  the  act  of  1875.  The  /■/«>(/ sub-division  of  that 
section  (corresponding  to  the  act  of  1 867)  is  broader  than 
the  act  of  1875,  provides  for  a  class  of  cases  not  provided 
for  by  that  act,  and  while  the  point  is  not  free  of  doubt  the 
true  view  seems  to  be  that  at  all  events  this  portion  of  the 
539th  section  remains  unrepealed.  This  has  been  decided 
to  be  so  in  the  8th  circuit  by  Mr.  Justice  Miller,  and  gener- 
ally in  the  courts  of  that  circuit,  and  so  far  as  we  are  advised, 
by  the  circuit  courts  elsewhere. 

The  case  of  Lockart  v.  Horn,  1  Woods,  C.  C.  R.  628, 
[1871,)  contains  an  expression  of  the  opinion  of  Mr.  Justice 
Bradley  on  a  point  of  great  interest  under  the  act  of  March 
J,  1875.  In  conformity  with  the  accepted  construction  prior 
:o  that  act  he  held  that  the  circuit  court  has  no  jurisdiction 
3f  a  cause  in  which  the  plaintiff  and  part  only  of  the  de- 
fendants were  citizens  of  the  same  state,  although  they  an- 
swer without  objecting  to  the  jurisdiction.  He  said  :  "  Were 
Jiis  an  original  question  I  should  say  that  the  fact  of  a  com- 
non  state  citizenship  existing  between  the  complainants  and 
I  part  only  of  the  defendants,  provided  the  other  defendants 
vere  citizens  of  the  proper  state,  would  not  oust  the  court  of 
urisdiction,  //  certainly  would  not  under  the  constitution. 
The  case  would  still  be  a  controversy  betiveen  citizens  of  differ- 
'nt  states."  [The  act  of  1875  uses  the  language  of  the  con- 
stitution, it  will  be  remembered.]  "  But  the  strict  construc- 
;ion  put  by  the  courts  upon  the  Judiciary  Act,"  he  continues, 
'is  conclusive  against  the  jurisdiction  ;  and  I  am  bound  by 
t.  Nevertheless,  the  case  is  such  that  the  complainant  may 
lismiss  his  bill  as  to  the  obnoxious  defendants  and  hold  it  as 
:o  the  others.     I  will  permit  him  to  do  so.     This  should  be 
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allowed  in  all  cases  where  the  objection  is  not  made  in  limine'* 
I  Woods,  C.  C.  R.  628,  634. 

Sec.  9.  Nature  of  suits  that  may  be  removed.     Practice  as  ta 
repleader. 

We  are  prepared  after  this  general  survey  of  the  subject 
to  consider  in  detail  the  more  important  topics  belonging  to  it. 

As  to  nature  of  suits  that  may  be  removed  under  the 
acts  we  have  been  reviewing.  The  language  of  section  639 
of  the  Rev.  Stats,  is  "any  suit  *  *  *  wherein  the 
amount  in  dispute,  *  *  exceeds  the  sum  or  value  of  five 
hundred  dollars.*'  The  language  of  the  act  of  1875  (sec.  2) 
is  "  any  suit  of  a  civil  nature  at  law  or  in  equity."  Although 
the  language  is  different  the  meaning  is,  doubtless,  the  same. 
It  does  not  extend  to  criminal  prosecutions,  being  limited  to 
suits  of  a  civil  nature.'^  All  cases  which  fall  within  the  or- 
dinary notion  of  an  action  at  law  on  contract  or  for  tort,  or 
of  a  suit  in  equity,  are  undoubtedly  embraced  by  the  lan- 
guage. Speaking  of  the  nature  of  suits  which  may  be  re- 
moved under  the  12th  section  of  the  Judiciary  Act,  (Rev. 
Stats.  §  639,  sub-division  i,)  Mr.  Chief  Justice  Chase  in  West 
V.  Aurora,^*'  said :  *'  A  suit  removable  from  a  State  court 
must  be  a  suit  regularly  commenced  by  a  citizen  of  the  state 
in  which  the  suit  is  brought,  by  process  served  upon  the  de- 
fendant who  is  a  citizen  of  another  state,  and  who,  if  he  does 
not  elect  to  remove,  is  bound  to  submit  to  the  jurisdiction  of 
the  State  court."  This  language  is,  perhaps,  too  broad  to  be 
strictly  applicable  to  all  cases,  since  suits  have  been  held  re- 
movable, and  properly  so  we  think,  which  were  not  "  regu- 
larly commenced"  in  the  State  court  on  process  issued 
from  it.3' 

^  See  Rison  v.  Cribbs,  i  Dillon,  181,  184;  Green  v.  United  States,  9 
Wall.  655.  3°  6  Wall.  139  (1867). 

3'  Patterson  v.  Boom  Co.,  3  Dillon,  465.  In  the  case  last  cited  it  was 
held  that  a  suit  pending  in  a  State  court,  between  a  land  owner  and  an 
incorporated  company,  seeking  to  appropriate  his  private  property  under 
the  right  of  eminent  domain,  where  the  question  to  be  tried  is  the  value 
of  such  land,  is  a  suit  of  such  a  nature  as  may  be  removed  to  the  Federal 
court,  although  the  proceeding  in  its  inception  was  an  appraisement  by 
commissioners  appointed  under  the  charter  of  the  company. 


REMOVAL    OF    CAUSES.  3OI 

The  case  of  West  v.  Aurora,  supra,  is  interesting  as  illus- 
ating  a  class  of  questions  which  arise  in  respect  of  removals 
I  consequence  of  the  practice  in  the  code  states  of  min- 
ling,  or  rather  uniting  legal  and  equitable  relief  in  the  same 
lit.  In  brief  the  case  was  this  :  The  plaintiff  sued  the  city 
r  Aurora  in  the  State  court  on  coupons.  The  city  made 
;rtain  defences,  and  by  an  additional  answer  prayed  an  in- 
nction  to  restrain  plaintiff  from  proceeding  in  any  suit  on 
le  coupons,  and  from  transferring  them,  and  for  a  decree  that 
le  same  be  cancelled  and  delivered  up.  Upon  the  filing  of 
lis  additional  answer  the  plaintiff  discontinued  his  suit,  and 
isuming  that  he  was  a  defendant  to  the  case  made  in  the 
Iditional  answer  and  that  this  was  a  new  suit  against  him, 
jplied  to  remove  the  cause  into  the  Federal  court,  under 
ction  12  of  the  Judiciary  Act.  The  Supreme  Court  held 
e  case  not  removable  and  observed:  "The  filing  of  the 
Iditional  paragraphs  did  not  make  a  new  suit  within  the 
eaning  of  the  Judiciary  Act.  They  were  in  the  nature  of 
;fensive  pleas,  coupled  with  a  prayer  for  injunction  and 
:neral  relief.  This,  if  allowed  by  the  code  of  Indiana,  (as 
was,}  might  give  them,  in  some  sense,  the  character  of  an 
iginal  suit,  but  not  such  as  could  be  removed  from  the 
nsdiction  of  the  State  court,"  under  the  Judiciary  Act 
lich  gives  the  right  "only  to  a  defendant  who  promptly 
ails  himself  of  it  at  the  time  of  appearance,"  but  here  the 
aintiffs  had  "  submitted  themselves,  by  voluntarily  resort- 
g  to  the  State  court,  to  its  jurisdiction  in  its  whole  extent, "'= 
)me  of  the  cases  illustrative  of  the  nature  of  suits  that  may 
!  removed  are  cited  in  a  note."  .', 

"Stt  infra.  %tc.iy 

o  Suits  by  attachment  may  be  removed,    Barney  ".  Globe  Bank,  5  "' 

atchf.  107.     And  .yVc/ffiifn/ actions.     /«  r,*  Turner.  3  Wall.  Jr..  260; 

irry  v.  Beardsley,  4  Wash.  C.  C,  R,  242  ;  AUin  v.  Robinson,  i  Dillon, 

g.     And  in  replevin.     Beecher  v.  GiUett,  I  Dillon,  308,     And  a  bill  in 

vity  to  reform  an  insurance  policy.     Charier  Oak  Co.  v.  Star  Ins.  Co., 

Blatchf.   208.     And  special  statutory  proceeding  in  the   nature   of  a 

ancery  remedy  to  confirm  a  tax  title,     Parker  v.  Overman,  iS  How. 

7,  s.  c.  Hemp&tead,  692. 

A  proceeding  to  appropriate  private  property  for  public  use,  which  at 
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Where  the  case  made  by  the  pleadings  in  the  State  court 
is  in  its  nature  a  lariv  action^  it  must,  when  removed  to  the 
Federal  court,  proceed  as  such,  and  may  do  so  (where  the 
action  is  a  purely  legal  one)  although  it  is  brought  in  the 
name  of  the  real  party  in  interest,  (as  authorized  by  the  State 
codes,)  instead  of  the  person  holding  the  bare  legal  title.^* 

Where  the  suit  in  the  State  court  is  in  its  nature  a  suit  in 

the  time  the  removal  was  applied  for  had  assumed  the  shape  of  an  ac- 
tion at  law  regularly  docketed  in  the  State  court,  to  be  tried  and  deter- 
mined as  other  cases,  and  judgment  entered  accordingly,  is  such  a  suit 
as  may  be  removed.     Patterson  v.  Doom  Co.,  3  Dillon,  465. 

Suit  in  a  State  court  by  strangers,  the  object  of  which  is  to  annul  a  will 
and  to  recall  the  decree  by  which  it  was  allowed  to  probate,  is  in  effect  a 
suit  in  equity,  and  may  be  removed  to  the  circuit  court  under  the  act  of 
March  2,  1867.  Gaines  v.  Fuentes,  Oct.  Term,  1875,  U.  S.  Sup.  Court, 
3  Cent.  L.  J.  371  ;  distinguished  from  Broderick*s  Will  case,  21  Wall,  and 
proceedings  to  probate  wills.     Fouvergne  v.  New  Orleans,  18  How.  470. 

As  to  removal  of  torts  by  one  defendant  under  act  of  1866,  qucere  in 
Vannevar  v.  Bryant,  21  Wall.  41,  43. 

Definition  of  *'  suit,"  *'  action,'*  "  case,"  **  cases  in  law  and  equity," 
see  Story  Com.  on  Const,  sees.  1645,  1647.  City  of  Charleston  'v.  Wes- 
ton, 2  Pet.  449;  Holmes  v.  Jennison,  14  Pet.  540;  Exj>arte  Milligan,  4 
Wall.  2  ;  Phillips'  Pr.  (2d  Id.)  13,  55  ;  West  v.  Aurora.  6  Wall.  139. 

What  is  a  suit  or  defence  arising  under  a  law  of  the  United  States, 
Turton  v.  Union  Pacific  R.  R.  Co.,  3  Dillon,  366 ;  Orner  v.  Saunders, 
lb.  284.  People  v.  Chicago  &  Alton  R.  R.  Co.,  (Construction  act  of 
Congress  of  April  20, 1871)  6  Chicago  Legal  News,  316;  Osborn  v.  Bank 
of  U.  S.,  9  Wheat.  738. 

Act  of  1866,  Removal  by  part  of  defendants.  The  grantor  in  a  deed  of 
trust  conveying  the  legal  title  in  fee  to  a  trustee  to  secure  the  payment  of 
a  debt  to  a  third  person 'cannot  under  the  act  of  1866  remove  a  suit  to 
foreclose  such  deed  of  trust  in  which  he  and  the  said  trustee  are  defend- 
ant's leaving  the  trustee  in  the  State  court ;  and  the  reason  is  that  the 
foreclosure  by  sale  of  land  require,s  the  presence  of  the  party  holding  the 
legal  title  ;  and  since,  under  the  act  of  1866,  the  cause  was  not  remov- 
able as  to  the  trustee,  it  could  not  be  removed  by  the  mortgagor. 
Gardner  v.  Brown,  U.  S.  Sup.  Court,  Oct.  Term,  1874,  23  Wall.;  Coal 
Co.  V.  B'achford,  11  Wall.  172  ;  supra^  sec.  6;  infra^  sec.  13. 

3^  Thompson  v.  Railroad  Companies.  6  Wall.  134;  Weed  Sewing  Ma- 
chine Co.,  3  D:llon,  261 ;  Bushnell  v.  Kennedy,  9  Wall.  391  ;  Act  June 
I,  1872,  17  Stats,  at  Large,  197,  sec.  5.  Wood  v.  Davis,  18  How.  467; 
Knapp  v.  Railroad  Co.,  20  Wall.  117.  Compare  Suydam  v.  Ewing,  2 
Blatchf.  359,  as  to  which  qucere. 
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uity,  it  must  proceed  as  an  equity  cause  on  its  removal 
to  the  Federal  court.  The  pleadings  and  practice  in  law 
tions,  except  where  otherwise  especially  provided  by  act 

Congress,  are  to  be  conformed,  as  nearly  as  may  be,  to 
e  pleadings  and  practice  in  the  State  court  of  the  particu- 
■  state.  But  in  equity  it  is  otherwise.  The  pleadings  and 
actice  in  equity  causes  in  the  Federal  courts  are  uniform 
roughout  the  United  States,  and  are  governed  by  the  Equity 
lies  prescribed  by  the  Supreme  Court  of  the  United  States 
d  by  the  practice  of  the  Court  of  Chancery  in  Great  Britain 

it  existed  before  the  recent  changes  in  the  judicial  system 

that  country.  The  Federal  courts  have  the  same  chan- 
ry  jurisdiction  in  every  State,  and  equity  causes  must  be 
pt  separate  and  distinct,  from  their  inception  to  the  end, 
>m  law  actions,  and  are  to  be  decided  by  principles  of 
uity  of  uniform  and  general  application." 
Where  the  suit  in  the  State  court  unites  legal  and  equita- 
;  grounds  of  relief  or  of  defence  as  authorized  by  the  codes, 
d  it  is  removed,  as  it  may  be  if  the  causes  for  removal  ex- 
,  what  is  to  be  done  with  it  in  the  Federal  court  where  law 
d  equity  suits  and  issues  must  be  kept,  separate  and  dis- 
ct?  In  such  a  case  a  repleader  is  necessary,  and  the  case 
jst  be  cast  in  a  legal  mold,  or  in  the  equity  mold,  or  be 
:ast  into  two  cases,  one  at  law  and  one  in  equity,  and  the 
:deral  court  is  undoubtedly  competent  to  make  all  orders 
cessary  to  this  end, J* 

In  law  cases,  pure  and  simple,  no  repleader  in  the  Federal 
urts  is  necessary,  especially  since  the  Practice  Act  of  June 

1872."  Nor  is  a  repleader  necessary  in  equity  causes 
lere  the  complaint  or  petition  in  the  State  court  contains 
;  substance  of  a  bill  in  equity  adapted  to  present  the  plain- 

'  Neves  v.  Scott,  13  How.  368.  See  also  Green  v.  Custard,  23  How. 
\.  where  the  reader  will  find,  and  perhaps  be  amused  by,  the  philUpic 
Mr  Justice  Grier  against  the  code  system  of  pleadings  and  practice, 
t  remarks  are  unjust  to  that  system  properly  understood,  but  they  are 
I  often  deserved  by  the  loose  practice  which  has  grown  up  under  it. 
'Sands  v.  Smith,  1  Dillon.  390,  note;  Fisk  v.  Union  Pacific  R.  R, 
.,  8  Blatchf.  299  ;  Partridge  v,  Ins.  Co.  (setoff)  15  Wall.  573. 
'  Rev.  Stats,  sec.  014. 
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tiff's  case.  But  although  a  repleader  in  such  case  be  not 
indispensable,  it  may  often  be  advisable.  In  cases,  however, 
where  legal  and  equitable  matters  are  united  or  mingled,  it 
is  necessary,  as  above  stated,  to  frame  the  pleadings  anew 
after  the  cause  reaches  the  Federal  court,  so  as  to  make  it 
distinctively  one  at  law  or  one  in  equity,  or  by  a  division 
into  two,  the  one  a  law  the  other  an  equity,  suit.3* 

Sec.  10.  From  what  Court  the  Removal  may  be  made — Re- 
moval how  enforced — Certiorari, — The  language  of  the  Rev. 
Stats,  sec.  639,  and  of  the  act  of  March  3,  1875,  is,  "  any  suit 
in  any  State  court,**  etc.  In  Gaines  v.  Fuentes  the  Supreme 
Court  of  the  United  States  (Oct.  term,  1875,)  held  that  an 
action  in  form  and  purpose  to  annul  a  will  and  to  recall  the 
decree  by  which  it  is  probated,  brought  in  a  State  court, 
without  separate  equity  jurisdiction,  and  which  is  invested 
with  jurisdiction  over  the  estates  of  deceased  persons,  might 
be  removed,  under  the  act  of  1867,  to  the  Federal  court. 
Speaking  of  the  case  before  the  court  and  the  act  of  1867, 
Mr.  Justice  Field  observed :  **  This  act  covered  every  possible 
case  involving  controversies  between  citizens  of  the  state 
where  the  suit  was  brought  and  citizens  of  other  states,  if 
the  matter  in  dispute,  exclusive  of  costs,  exceeded  the  sum 
of  JI500.  //  mattered  not  whether  the  suit  was  brought  in  a 
State  court  of  limited  or  general  jurisdiction.  The  only  test 
was,  did  it  involve  a  controversy  between  citizens  of  the  state 
and  citizens  of  other  states,  and  did  the  amount  in  dispute 
exceed  a  specified  amount  ?  And  a  controversy  was  involved 
in  the  sense  of  the  statute  whenever  any  property  or  claim 
of  the  parties,  capable  of  pecuniary  estimation,  was  the  sub- 
ject of  litigation,  and  was  presented  by  the  pleadings  for 
judicial  determination. "3^ 

Under  the  act  of  March  3,  1875,  (sec.  7)  the  circuit  court 
of  the  United  States,  to  which  any  cause  shall  be,  removable,^ 
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^  See  Dart  v.  McKinney,  9  Blatchf.  359;  Akerly  v.  Vilas,  i  Bissell, 
no ;  Green  v.  Custard,  23  How.  484;  Fisk  v.  Union  Pacific  R.  R.  Co.  8^ 
Blatchf.  299 ;  Partridge  v.  Ins.  Co.,  15  Wall.  573  ;  Sands  v.  Smith,  i  Dil- 
lon, 290;  Thomson  v.  Railroad  Co.,  6  Wall.  134. 

»  Gaines  v.  Fuentes,  et  at,,  3  Cent.  Law  Jour.  371. 
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under  its  provisions  has  power  to  issue  a  writ  of  certiorari  to 
the  State  court  commanding  that  court  to  make  return  of  the 
record  in  the  cause ;  and  the  clerk  of  the  State  court  is  sub- 
jected to  criminal  punishment  who  refuses,  after  tender  of 
fees,  to  the  party  applying  for  the  removal,  a  copy  of  the 
record. 

Sec  II.  As  to  Value, — In  all  the  removal  acts  to  which  we 
have  referred  it  is  made  an  indispensable  element  of  remov- 
ability, that  the  amount  in  dispute,  exclusive  of  costs,  shall 
"  exceed  the  sum  or  value  of  five  hundred  dollars.*'  This 
language,  as  well  as  that  which  precedes  it,  is  descriptive  of 
the  nature  of  suits  that  may  be  removed.  The  subject-mat- 
ter of  the  dispute  or  of  the  suit  must  be  property,  or  money, 
or  some  right,  the  value  of  which  in  money  is  susceptible  of 
judicial  ascertainment.  The  language  descriptive  of  stiits 
that  may  be  removed  excludes  criminal  cases  and  controver- 
sies relating  to  the  custody  of  a  child,  or  the  right  to  personal 
freedom.*^ 

It  is  not  sufficient  that  the  value  in  dispute  precisely  equals 
^500:  it  must  exceed  that  sum  or  amount.-*' 

The  value  of  the  matter  in  dispute  for  the  purposes  of  re- 
moval is  to  be  determined  by  reference  to  the  amount  claimed 
in  the  declaration,  petition  or  bill  of  complaint.-*'  In  actions 
on  a  money  demand  the  value  in  dispute  is  the  debt  and  dam- 
ages claimed  as  stated  in  the  petition  or  declaration,  and  in 

**  Phillips'  Pr.  (2d  Ed.)  82  ;  Lee  v.  Lee.  8  Pet.  44 ;  Barry  v.  Mercien,  5 
How.  103 ;  Pratt  v.  Fitzhugh,  i  Black,  271  ;  DeKraflft  v.  Barney,  2  Black, 
704;  Sparrow  v.  Strong,  3  Wall.  97  ;  Gaines  v.  Fuentes,  Sup.  Court,  Oct. 
terra,  1875  ;  3  Cent,  Law  Jour.  371.  The  suits  must  relate  to  claims  or 
property  capable  of  pecuniary  estimation.     lb. 

^  Walker  v.  United  States,  4  Wall.  163. 

^Gordon  v.  Longest,  16  Pet.  97;  Kanouse  v.  Martin,  15  How.  198, 
207  ;  Ladd  v.  Tudor,  3  Woodb.  &  Minot,  325  ;  Muns  v.  Dupont,  2  Wash. 
C.  C.  463;  Bennett  v.  Butterworth,  (detinue)  8  How.  124;  Peyton  v. 
Robertson,  (replevin)  9  Wheat.  527  ;  United  States  v.  McDowell,  (penal 
bonds)  4  Cranch,  316 ;  Martin  v.  Taylor,  (penalty)  i  Wash.  C.  C.  i  ; 
Postmaster-General  v.  Cross,  (penal  bond)  4  Wash.  C.  C.  326 ;  King  v. 
Wilson,  (illegal  taxes)  i  Dillon,  555  ;  Hartshorn  v.  Wright,  (ejectment) 
I  Pet.  C.  C.  64;  Crawford  v.  Burnham,  (ejectment)  4  Am.  Law  Times,. 
228. 
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the  prayer  for  judgment.  For  example,  if  the  action  be  on  a 
note  for  a  fixed  sum,  and  the  principal  and  interest  and  dam- 
ages do  not  all  together  exceed  II500,  it  is  not  removable, 
although  the  prayer  for  judgment  may  be  for  an  amount 
greater  than  II500.  On  the  other  hand,  in  the  case  supposed, 
though  the  plaintiff  might  have  been  entitled  to  a  recovery 
for  more  than  $$00,  yet  if  the  prayer  for  judgment  be  for 
Jess  than  that  amount,  the  case  could  not  be  removed.*^ 

It  is  sufficient  that  the  amount  in  dispute  exceeds  II500  at 
the  time  when  the  right  to  a  removal  accrues  and  is  applied 
for, — and  interest^  when  the  right  thereto  exists  and  it  is 
claimed,  may  be  regarded  in  determining  the  amount  or  value 
in  controversy.**  The  State  court  decisions,  proceeding  on 
a  different  principle,  are  probably  unsound. 

In  actions  sounding  in  tort  the  damages  laid  by  the  plaintiff 
is  the  amount  of  the  matter  in  dispute.** 

Where  the  right  to  a  removal  has  become  perfect  and  com- 
plete, it  is  not  in  the  power  of  the  other  party  to  defeat  it  in 
either  court  by  release  or  by  amendment  of  petition  and  de- 
claring for  less  than  five  hundred  dollars.** 

It  is  made  a  condition  of  the  right  to  an  appeal  or  writ  of 
error  to  the  Supreme  Court  that  the  "  matter  in  dispute  ex- 
ceeds the  sum  or  value  of  two  (now  five)  thousand  dollars, 
exclusive  of  costs."  The  cases  arising  under  this  clause  are 
•collected  and  accurately  stated  By  Mr.  Phillips,*'  and  will  be  - 
found,  in  many  instances,  applicable  to  questions  arising,  in 
this  regard,  under  the  removal  acts. 

In  leaving  this  point,  we  may  be  permitted  to  observe  that 
in  our  judgment  the  most  serious  objection  to  the  removal 
acts,  as  they  now  exist,  is  the  small  amount  required  to 
authorize  a  removal.     In  view  of  the  inconvenience  and  ex- 


♦3  See  Lee  v.  Watson,  i  Wall.  337. 

^  McGinnity  v.  White,  3  Dillon,  350;  Bank  etc.  v.  Daniel,  12  Pet.  3a; 
Merrill  v.  Pelly,  16  Wall.  338. 

♦5  Hulsecamp  v.  Teel,  2  Dallas,  358  ;  Gordon  v.  Longest,  16  Pet.  97. 

**  Kanouse  v.  Martin,  15  How.  198;  Wright  v.  Wells,  i  Pet.  C.  C. 
21.0 ;  Green  v.  Custard,  23  How.  468  ;  Roberts  v.  Nelson,  8  Blatchf.  74« 

♦7  Practice  of  the  Supreme  Court,  chap.  VHI. 
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ise  of  litigating  in  the  Federal  courts,  held  often  more 
n  one  hundred  miles  distant  from  the  residence  of  the 
ties ;  the  crowded  state  of  their  dockets ;  and  considering: 
t  removals,  especially  by  foreign  insurance  and  railway 
porations,  often  have  the  effect  to  delay,  if  not  to  oppress,. 
se  having  claims  against  them,  it  is  quite  clear  that  the 
sunt  to  justify  a  removal  should  be  enlarged,  or  the  Fed- 
1  courts  multiplied,  or  at  all  events  their  judicial  force 
reased. 

Iec.  12.  Party  entitled U>  a  Removal — Corporations — Aliens. — 
ler  the  I2th  section  of  the  Judiciary  Act,  omitting  the 
i  of  aliens,  the  right  of  removal  is  limited,  as  we  have- 
1,  to  the  non-resident  defendant,  when  sued  by  a  resident 
ntiff.  Under  the  act  of  1866  it  is  limited,  as  we  have- 
1,  under  the  restrictions  therein  imposed,  to  the  non-resi- 
t  defendant,  and  it  is  not  given  either  to  the  resident  de- 
Jant  or  to  the  resident  plaintiff.  Under  the  act  of  1867 
right  is  given,  as  above  shown,  under  the  enumerated 
ditions,  to  the  plaintiff  or  defendant,  but  in  either  case  it 
nly  the  non-resident  citizen  who  can  remove  the  case. 
'orj>oraiions  created  by  the  states  are  within  all  the  removal' 
;  under  consideration,  and  after  much  uncertainty  and 
tuation  of  opinion  in  the  Supreme  Court  of  the  United 
tes,  the  settled  rule  now  is  that  a  corporation,  for  all  pur- 
es  of  Federal  jurisdiction,  is  conclusively  considered  as  if 
ere  a  citizen  of  the  state  which  created  it,  and  no  aver- 
it  or  proof  as  to  the  citizenship  of  its  members  elsewhere 
Dmpetent  or  material,** 

Railroid  Co.  v.  Harris,  12  Wall.  65.  81  ;  Railway  Co.  v.  Whitton, 
Vail.  370,  285;  Louisville  etc.  R.  R.  Co.  v.  Leston,  3  How.  497  ; 
shall  v.The  Baltimore  &  Ohio  Railroad  Co.,  13  How.  314 ;  The  Cov- 
in Drawbridge  Company  v.  Shepherd,  et  ai.  20  How,  332  ;  Ohio  & 
iissippi  Railroad  Company  v.  Wheeler,  1  Black,  286 ;  Trust  Co.  v. 
liillan,  (act  of  1867)  3  Dillon,  379  ;  Minnett  v.  Wilwaukee  &  St.  Paul 
way  Co.,  (act  of  1867)  3  Dillon,  460,  As  to  the  effect  on  Federal 
idiction  (where  it  is  dependent  upon  the  citizenship  of  the  parties)  of 
ters granted  by  different  stales  to  the  same  company  or  to  companies 
itnicting  the  same  line  of  road,  and  as  to  the  effect  of  consolidation  on 
jurisdiction  of  the  Federal  courts,  the  following  are  the  principal 
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A  corporation  of  another  state  may  remove  a  cause  com- 
menced by  attachment  of  property,  although  the  action  could 
not,  by  reason  of  a  citizenship,  (in  a  legal  sense,)  out  of  the 
district  and  inability  to  serve  it  within  the  district,  be  com- 
menced by  original  process  in  the  circuit  court  of  the  Uni- 
ted States  ;^^  and  the  right  to  a  removal  in  such  a  case  is  not 
lost  by  reason  of  such  corporation  having  an  office  for  the 
transaction  of  business  in  the  state  in  which  the  suit  is 
brought.5°  Nor  can  such  a  corporation  be  deprived  of  the 
right  of  removal  by  state  legislation.^' 

Incorporated  bodies  chartered  by  foreign  countries  may 
remove  cases  under  the  provisions  as  to  aliens ^^ 

Sec.  13. — The  time  when  the  application  must  be  made— 
Under  the  12th  section  of  the  Judiciary  Act,  (now  Rev.  Stats., 
sec.  639,  sub-division  I,)  the  application  must  be  made  by  the 
defendant  "  at  the  time  of  entering  his  appearance  in  the  State 
court."  Under  this  provision  the  defendant  must  promptly 
avail  himself  of  this  right,  and  he  waives  it  if  he  demurs,  or 
pleads,  or  answers,  or  otherwise  submits  himself  to  the  juris- 
diction of  the  State  court.53 

cases :  Ohio  &  Miss.  R.  R.  Co.  v.  Wheeler,  i  Black,  286 ;  Bait.  &  Ohio 
R.  R.  Co.  V.  Harris,  12  Wall.  65 ;  Ch.  &  N.  W.  R.  R.  Co.  v.  Whitton,  13 
Wall.  270 ;  Williams  v.  M.  K.  &  T.  Railway  Co.,  3  Dillon,  267.  Sec, 
also,  Marshal  v.  B.  &  O.  R.  R.  Co.  16  How.  314;  Bait.  &  O.  R.  R.  Co. 
V.  Gallahue's  Administrator,  12  Grattan,  658;  Same  v.  Supervisors,! 
AVest.  Va.  19 ;  Goshorn  v.  Supervisors,  i  West.  Va.  308.  See  North- 
western Railway  Company  v.  Chicago  &  Pacific  Railway  Company,  8 
Chicago  Legal  News,  (Nov.  14,  1874,)  57,  decided  by  Circuit  Judge 
Dnimmond,  as  to  the  effect  of  consolidation  under  charters  of  differ- 
-ent  states  and  the  citizenship  of  the  consolidated  company. 

*9  Bliven  v.  New  Eng.  Screw  Co.,  3  Blatchf.  1 1 1 ;  Barney  v.  Globe  Bank, 
5  lb.  107  ;  Sayles  v.  N.  W.  Ins.  Co.,  2  Curtis,  212. 

^  Hatch  V.  Chicago  etc.  R.  R.  Co.,  6  Blatchf.  105. 

5»  Chicago  etc.  Railway  Co.  v.  Whitton's  Admrs.,  13  Wall.  270;  anU^ 
sec.  3  and  cases. cited. 

5»  Terry  v.  Insurance  Co.,  3  Dillon,  408;  i  Kent's  Com.  348;  see  also 
Angell  &  Ames  on  Corporations,  sees.  377.  378,  and  i  Abbott's  U.  S. 
Practice,  216  ;  Fisk  v.  Ch.  etc.  Railroa4  Co.,  53  Barb.  472  ;  3  Abb.  Pr. 
Rep.  N.  s.  453 ;  King  of  Spain  v.  Oliver,  2  Washington  C.  C.  429. 

53West  v.  Aurora  City,  6  Wall.  139  ;  Sweeney  v.  Coffin,  i  Dillon.  731 
Webster  v.  Crothers,  i  Dillon.  301 ;   Johnson  v.  Monell,  I  Woplw.  390; 
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Under  the  acts  of  1866  and  1867,  (now  Rev.  Stat.,  sec.  639, 
sub-divisions  2  and  3,)  the  time  is  enlarged,  and  the  petition 
for  the  removal  may  be  made  "  at  any  time  before  the  trial  or 
final  hearing  of  the  suit  *'  in  the  State  court.  The  word 
"trial  "  refers  to  cases  at  law — "hearing"  to  suits  in  equity.^* 
Under  this  language  the  petition  for  the  removal  may^  it  is 
certain,  be  made  at  any  time  before  entering  upon  the  final 
trial,  or  the  hearing  on  the  merits,  and  it  must  be  made  be- 
fore final  judgment  in  the  court  of  original  jurisdiction,  and 
it  is  too  late  to  make  it  after  the  cause  has  reached,  and  is 
pending  in  the  State  appellate  court." 

"  Before  final  hearing  or  trial  clearly  means,"  says  Mr.  Jus- 
tice Field,  "before  final  judgment  in  the  court  of  original  ju- 
risdiction, where  the  suit  is  brought.  Whether  it  may  not 
mean  still  more — before  the  hearing  or  trial  of  the  suit  has 
commenced,  which  is  followed  by  such  judgment — may  be 
questioned,  but  it  is  unnecessary  to  determine  that  question 
in  this  case/'s^     It  would  seem,  however,  that  it  would  be 

McBratney  v.  Usher,  i  Dillon,  367,  369 ;  Robinson  v.  Potter,  (too  late 
after  reference  and  continuance,)  43  N.  H.  188  ;  Savings  Bank  v.  Ben- 
ton, 2  Mete.  (Ky.)  240;  supra,  sec.  5. 

As  to  the  right  of  different  defendants  to  remove  at  different  times:  see 
Smith  V.  Rines,  2Sumn.  338  ;  Ward  v.  Arrendondo,  i  Paine,  410 ;  Beards- 
ley  V.  Torrey,  4  Wash.  C.  C.  286 ;  Field  v.  Lownsdale,  1  Deady,  288 ; 
Fisk  V.  Union  Pacific  R.  R.  Co.,  8  6latchf.  299. 

The  State  court  cannot  restore  right  of  removal  by  allowing  an  ap- 
pearance to  be  entered  nunc  pro  tunc.  Ward  v.  Arrendondo.  i  Paine, 
410 ;  Gibson  v.  Johnson,  Pet.  C.  C.  44. 

5<Vannevar  v.  Bryant,  21  Wall.  41,  43,/^rWaite,  C.  J. 

55  Stevenson  v.  Williams,  19  Wall.  572  ;  Vannevar  v.  Bryant.  21  Wall. 
41  i  43;  Waggener  v.  Cheek.  2  Dillon,  560;  Kellogg  v.  Hughes,  3  Dil- 
lon, 357  ;  Dart  v.  McKinney,  9  Blatchf.  359 ;  Johnson  v.  Monell,  (change 
of  residence  pending  suit,)  i  Woolw.  390;  Minnett  v.  Milwaukee  &  St. 
Paul  Railway  Co.,  3  Dillon,  460,  denying  Galpin  v.  Critchlow,  13  Am. 
Law  Reg.  N.  s.  137  ;  s.  c.  —  Mass.  — ,  and  Whittier  v.  Hartford  Ins.  Co., 
14  Am.  Law.  Reg.  n.  s.  121  ;  s.  c.  55  N.  H.  ^[41  ;  see  Ins.  Co.  v.  Dunn, 
19  Wall.  214,  225;  Akerley  v.  Vilas,  i  Abb.  U.S.  Rep.  284;  s.  c.  i 
Bissell,  110;  Murray  v.  Justices,  9  Wall.  274;  Fashnacht  v.  Frank,  U. 
S.  Sup.  Court,  Oct.  1874. 

5*  Stevenson  v.  Williams,  supra. 
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too  late  to  defer  the  application  until  the  trial  was  actually 
entered  on. 

Although  there  is  some  conflict  between  the  State  and 
Federal  courts  on  the  point,  yet  the  weight  of  the  cases  and 
the  authoritative  view  is,  that  if  the  trial  court  has  wholly  i^/ 
aside  a  verdict,  and  granted  a  new  trial,  or  if  the  State  appel- 
late court  has  xvholly  reversed  the  judgment  and  remanded  the 
case  to  the  court  of  original  jurisdiction  for  a  trial  de  novo,. 
then,  in  either  event,  it  is  not  too  late,  under  the  act  of  1866 
or  1867,  to  apply  to  remove  the  cause,  as  it  is  in  the  same 
posture  as  before  the  first  trial  or  hearing  was  had." 

The  case  of  the  Insurance  Co,  v,  Dunn,  (19  Wall.  214,) 
affords  a  striking  illustration  of  the  meaning  of  the  phrase, 
'|/f«(i/ judgment"  in  the  acts  of  1867.  The  plaintiff  in  that 
case  had  a  verdict  and  judgment  thereon  in  one  of  the  courts 
of  Ohio.  The  defendant  (the  Insurance  Company)  under 
the  statute  of  the  state,  applied  for  a  new  trial,  and  gave 
bond  in  that  behalf.  This  had  the  effect,  under  the  statute 
of  the  state,  to  vacate  the  verdict  and  judgment  as  if  a  new 
trial  had  been  granted,  except  that  lien  of  the  judgment  re- 
mained as  security  for  the  plaintiff.  When  the  case  was  in 
this  status,  the  Company  apphed  to  remove  the  cause  under 
the  act  of  1 867,  and  it  was  held  that  there  had  been  no  _/f«a/ 
trial,  that  the  application  was  in  time,  that  the  suit  was  re- 
movable; and  the  subsequent  judgment  in  the  State  court 
was  reversed  by  the  Supreme  Court  of  the  United  States, 

But  a  cause  cannot  be  removed  where  a  verdict  has  been 
rendered,  and  a  motion  is  pending  to  set  the  verdict  aside. 
Such  a  motion  must  be  disposed  of,  and  be  granted,  so  that 
the  right  to  a  second  trial  is  complete,  before  the  cause  can 
be  transferred,  since,  says  the  Chief  Justice,  "every  trial  of 
3  cause  is  fnal  until,  in  some  form,  it  has  been  vacated. 
Causes  cannot  be  removed  to  the  circuit  court  for  a  review  of 
the  action  of  the  State  court,  but  only  for  trial.  The  cir- 
cuit court  cannot,  after  a  trial  in  a  State  court,  determine 

"See  cases  last  cited,  and  particularly  Ins.  Co.  v.  Dunn,  19  Wall.  I14; 
Vannevar  v.  Bryant,  21  Wall.  41,  43;  Andrews  v.  Garrett.  3  Cent.  Law 
Journal,  797. 
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whether  there  shall  be  another.  That  is  for  the  State  court, 
"o  authorize  the  removal  the  action  must,  at  the  time  of  the 
pplication,  be  actually  pending  for  trial.''^' 

Under  the  acts  of  iS66.and  1867,  it  is  sufficient,  it  seems, 
s  respects  citizenship,  that  the  defendant  applying  for  the 
Emoval  is,  at  the  time  of  filing  his  petition  therefor,  a  citizen 
f  another  state,  and  the  plaintiff  a  citizen  of  the  state  in 
'hich  the  suit  is  brought. ** 

One  of  several  defendants  sued  as  co-partners  may,  if  the 
ther  requisites  exist,  have  the  cause  removed  into  the  Fed- 
ral  court,  so  far  as  concerns  himself,  under  the  act  of  1866,*' 

Under  the  act  of  March  3,  1875,  (sec.  3),  the  time  for  the 
^moval  is  greater  than  under  the  Judiciary  Act,  but  not  so 
reat  as  under  the  acts  of  1866  and  1867  last  noticed.  The 
ct  of  187s  requires  the  petition  in  the  State  court  to  be 
lade  and  filed  therein  "before  or  at  the  term  at  which  such 
ause  could  be  first  tried,  and  before  the  trial  thereof."  The 
'ord  term  as  here  used  means,  according  to  the  construction 
'hich  it  has  received  in  the  8th  judicial  circuit,  the  term  at 
/hich,  under  the  legislation  of  the  state  and  the  rules  of 
ractice  pursuant  thereto,  the  cause  is  first  triable,  i.  e.  sub- 
let to  be  tried  on  its  merits,  not  necessarily  the  term  when 
wing  to  press  of  business  or  arrearages  it  may  be  first 
eached,  in  its  order,  for  actual  trial.*'  This  act  gives  the 
ight  of  removal  to  either  party — the  resident  as  well  as  the 
on-resident  party — and  no  affidavit  of  prejudice  is  required, 
nd  it  was  the  obvious  purpose  of  Congress  by  the  use  of 

s'Vannevar  V.  Bryant,  II  Wall.  41,  43;  see  Whitder  v.  Hartford  Ins. 
:o.,  SSN.  H.  141. 

"McGinnity  v.  White,  3  Dillon,  350, 

""lb. ;  and  see  supra  section  9.  note. 

*■  "  We  undersiind  that  Judge  Davis,  when  sitting  as  circuit  justice 
ir  the  district  of  Indiana,  held  that  the  application  for  removal  must 
e  made  at  the  iirsi  term  at  which  the  cause  could  be  put  at  issue,  and 
eforethe trial  thereof."     Buskirk's  Indiana  Practice,  459. 

The  objection  that  the  application  to  remove  the  cause  was  not  made 
1  lime  may  be  conclusively  waived  by  submitting  to  the  jurisdiction  of 
le  circuit  court  by  taking  testimony  and  by  delaying  the  objection  for 
a  unreasonable  time.    French  v.  Hay,  22  Wall.  244. 
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the  words  "  before  or  at,  etc.,  the  term  at  which  the  cause 
could  h^  first  tried,"  etc.,  to  require  the  election  to  be  taken 
at  the  first  term  at  which,  under  the  law,  the  cause  was  tria- 
ble on  its  merits. 

Sec.  14.  Mode  of  making  application  for  removal,  Bond^ 
etc, — Under  the  Rev.  Stats.  Sec.  639,  the  applicant  for  the 
removal  must  file  his  petition  therefor,  stating  the  grounds  for 
the  removal,  and  offer  in  the  State  court  good  and  sufficient 
surety  for  his  entering  in  the  circuit  court,  on  the  first  day 
of  its  next  session,  copies  of  the  process  [proceedings] 
against  him,  and  of  all  pleadings,  depositions  and  other  pro- 
ceedings in  the  cause,  etc.  This  petition  is  not  required  to 
be  verified. 

Under  the  act  of  1867  (Rev.  Stats.,  sec.  639,  sub-division  3) 
there  is  required  in  addition  to  the  petition  for  removal  an 
affidavit  of  prejudice  or  local  iyifluence,  which,  wherever  pos- 
sible, should  be  made  by  the  party  himself,  or  if  the  petition 
is  on  behalf  of  a  corporation  by  the  president  or  managing 
or  other  proper  officer  or  by  some  person  authorized  to  con- 
trol the  case.  The  decisions  upon  the  point  whether  an  at- 
torney may  make  the  affidavit  in  any  case  or  what  officers  of 
a  corporation  may  make  it,  are  few.^^ 

It  is  not  necessary  to  state  in  the  affidavit  the  reasons  or 
facts  showing  the  local  influence  or  prejudice,  for  this  is  not 
a  traversable  matter  either  in  the   State  or  Federal  court.^^ 

As  the  party  himself  is  a  non-resident  and  may  not  be  as 
well  advised  as  his  local  agent  or  attorney  as  to  the  exist- 
ence of  local  influence  or  prejudice,  there  would  seem  to  be 
no  reason  for  requiring  the  affidavit  in  all  cases  to  be  made 
by  the  party ;  and  some  parties,  as  infants  or  persons  non 
co7npos  mentis,  could  not  make  it.     If  an  attorney  or  agent 

^^'See  Anony.,  i  Dillon,  298,  note ;  Trust  Co.  v.  Maquillan,  3  Dillon, 
379,  380,  where  Mr.  Justice  Miller  is  reported  as  saying  :  "  I  am  not 
impressed  with  the  soundness  of  the  argument  that  because  corpora- 
tions cannot  make  an  affidavit,  except  through  the  proper  officers,  they 
were  not  within  the  contemplation  of  Congress.  I  think  that  the  proper 
officers  of  corporations  may  make  the  necessary  affidavit  to  procure  the 
removal."     Minnettv.  Milwaukee  etc.  Railway  Co.,  3  Dillon,  460, 

^^  Anony.,  i  Dillon,  298,  note. 


REMOVAL   OF   CAUSES.  3I3 

makes  the  affidavit,  it  is  good  practice  to  state  why  it  is  not 
made  by  the  party  himself. 

Under  the  act  of  March  3,  1875,  the  removal  is  effected 
by  the  proper  party  making  and  filing,  in  the  State  court,  a 
petition  in  the  suit  to  be  removed,  setting  forth  therein  the 
grounds  for  the  removal.  This  petition  is  not  required  to  be 
/erified.  Petitions  for  removal  usually  state  not  only  the 
'rounds  for  the  removal  arising  from  citizenship  or  the  na- 
;ure  of  the  subject-matter,  but  also  that  the  amount  in  dis- 
jute  exceeds  S500,  Where,  however,  the  amount  is  shown 
>y  the  pleadings  in  the  case,  to  exceed  this  sum,  it  is  not 
lecessary,  althougii  it  is  not  improper,  to  make  a  statement 
)n  the  petition  for  the  removal  as  to  the  sum  or  value  in  dis- 
>ute.*'  The  petition  for  removal  should  be  carefully  framed, 
ind  the  careful  practitioner  will  follow  the  exact  language  of 
he  statute  in  stating  the  grounds  for  the  removal.''' 

'It  has  been  decided  by  some  of  the  State  courts  that  the 
jetition  for  the  removal  must  expressly  state  that  the  parties 
vcre  citizens  of  the  respective  states  at  the  time  the  suit  was 
ommcnctd  and  that  it  is  not  sufficient  to  state  it  in  the  pres- 
et tense  or  as  of  the  time  when  the  petition  for  removal 
vas  made  or  filed.'*  This  view  is  open  to  great  doubt.  It 
)verlooks  the  purpose  of  the  constitution  and  of  Congress 
n  providing  for  removals,  which  was  to  give  a  resort  by  the 
lon-residcnt  party  to  a  tribunal  in  which  the  citizen  of  the 
itate  should  have  no  advanlage  over  him.  It  is  inconsistent 
cith  several  adjudications  under  the  later  acts.''  Whatever  ' 
nay  be  the  law  on  the  point,  the  prudent  attorney  will  state 

«*  Abranehes  v.  Schell,  4  Blatchf.  25C  ;  Turton  v.  U.  P.  R.  R.  Co..  3 
Dillon,  366. 

'^  Railway  Co.  v.  Ramsey,  22  Wall.  328.  where  the  requisites,  function 
nd  effect  of  the  petition  for  removal  are  tersely  stated  by  the  chief 

"i'echnerv.  PhcL-nix  Ins.  Co.,  N.  Y.  Court  of  Appeals,  May,  1875; 
lolden  V.  Putnam  Fire  Ins.  Co.,  46  N.  Y.  1 ;  Indianapolis  etc.  R.  R. 
;o.  V.  Risley,  50  Ind.  60 ;  Savings  Bank  v.  Benton,  1  Mete.  (Ky.)  240; 
'eople  V.  Superior  Court,  34  111.  356. 

*J  Johnson  v.  Mouell,  I  Woolw.  390  ;  McGinnity  v.  White,  3  Dillon, 
,50. 
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in  his  petition  for  removal  that  the  plaintiff,  when  the  suit 
in  the  State  court  was  commenced  was  and  still  is  a  citizen  of 
the  state  in  which  the  suit  is  brought,  etc.,  etc. 

Surety, — Bond, — Under  section  639  of  the    Rev.    Stats., 
good  and  sufficient  surety  is  to  be  offered  in  the  State  court, 
at  the  time  of  filing  the  petition  for  the  removal,  for  the 
petitioner's  "  entering  in  the  circuit  court  on  the  first  day  of 
its  next  session  copies  of  the  process,"  etc.     This  is  sub- 
stantially the  requirement  in  this  regard  of  the  act  of  Mar^'* 
3,  1875  (sec.  3,)  except  that  the  surety  is  to  be  given  b/ 
"  bond  "  which  is  conditioned  not  only  for  the  entering  ^* 
copy  of  the  record  of  the  tState  court  in  the  suit,  \>w\.  \c5t 
*'  paying  all  costs  that  may  be  awarded  by  said  circuit   court 
if  said  court  shall  hold  that  such  suit  was  wrongfully   or  im- 
properly removed  thereto."     But  if  the  circuit  court  slxouW 
hold  that  the  suit  was  removable  it  would  not,  probabl>^»   ^^^' 
miss  or  remand  it  because  the  bond  did  not  contain  th.is    <^^^" 
dition  as  to  costs  or  was  otherwise  informal.^     This  s^<^^*°^ 
has  been  construed  by  the  learned  circuit  judge  of  tl^^  7^" 
circuit,  who  holds  that  "  it  did  not  intend  that  the  suit  sti^uW 
be  dismissed  or  remanded  on  account  of  irregularities,  pro^^^^^ed 
it  satisfactorily  appears  that  the  circuit  court  has  juris^Ji^^'^'^ 
of  the  case."^     But  if  the  removal  is  not  applied  for  xTX   ^^^^ 
this  is  not  treated  as  an  unimportant  irregularity,  b^-i^    ^"^ 
uniform  practice  is  to  remand  the  case.     But  the  obj  ^^^on 
must  be  made  seasonably  or  it  will  be  deemed  waived. ^^^ 

Sec.  15. — Effect  of  Petition  for  Removal  on  Jurisdic^i^^^f 
the  State  court, — The  removal  acts  provide  that  upon  the 
filing  of  the  proper  petition  and  the  offer  of  good  and  suffi- 
cient surety  or  bond,  "it  shall  be  the  duty  of  the  State  court 
to  accept  the  surety,"  [under  act  of  March  3,  1875,  '*  ^^  ^^" 
cept  said  petition  and  bond]  "  and  to  proceed  no  furtliC  m 
the  suit,"  [under  the  act  of  1866]  "no  further  in  the  cause 
against  the  petitioner  for  removal."^^     If  the  case  be  wi^^^^    ^ 


^  Section  5  of  the  act  of  March  3,  1875. 

*9  Osgood  V.  Chicago  etc.  Railroad  Co.,  7  Chicago  Legal  N'e'^®'  ^^J 
s.  c.  2  Cent.  L.  J.  275,  and  on  re-argument  2  Cent.  L.  J.  283. 
Parker  V.  Overman,  18  How.  137,  141. 

7°  French  v.  Hay,  22  Wall.  244.  7'  Rev.  Stats,  s 


also, 
.  639- 
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ct  of  Congress,  and  the  petition  is  in  due  form,  accompanied 
ith  the  offer  of  the  required  surety  or  bond,  the  statute  is 
lat  the  State  court  must  accept  the  surety  or  the  petition 
nd  bond,  and  proceed  no  further  in  the  case.  Under  such 
xcumstances  the  State  court  has  no  discretion  to  refuse  the 
:movaI,  and  can  do  nothing  to  affect  the  right,  and  its  right- 
il  jurisdiction  ceases  eo  instanti  ;  no  order  for  the  removal 

necessary,  and  every  subsequent  exercise  of  jurisdiction 
y  the  State  court,  including  its  judgment,  if  one  is  rendered, 

erroneous."  And  if  the  right  of  removal  has  once  be- 
)me  perfect,  it  cannot  be  taken  away  by  subsequent  amend- 
lent  in  the  State  court  or  Federal  court,  or  by  a  release  of 
irt  of  the  debt  or  damages  claimed  or  otherwise." 

If  the  petition  in  connection  with  the  pleadings  does  not 
low  that  the  case  is  removable,  the  jurisdiction  of  the  State 
)urt  is  not  ousted,  and  its  subsequent  proceedings,  if  it  re- 
ised  to  order  the  removal,  would  not,  it  is  supposed,  be  void 
r  erroneous.'* 

And  the  same  principle  would  apply,  probably,  if  no  se- 
irity  or  bond  whatever  was  offered  and  no  removal  ordered, 
nee  in  that  event  the  prescribed  conditions  for  the  removal 
^  How  far  the  subsequent  proceedings  in  the  State  court  have  any 
ilidity  if  a.  proper  application  for  removal  be  refused,  see  Heiryford  v. 
^nalns.Co.,  4zMo.  iji,  153,  where  it  is  said  "they  are  (rcraumon/u^w'^,-" 
P.  Akerley  v.  Vilas,  1  Abb.  U.  S.  284.  s.  c.  I  Dissell,  1 10 ;  Fisk  v.  Union 
icific  R.  R,  Co.,  6  Blatchf.  362.  s.  c.  8  lb.  243 ;  Stevens  v.  Phcenix  Ins. 
D.,  41  N.Y.  149;  and  compare  with  Kanouse  v.  Martin,  ij  How.  198  ; 
Drdon  V.  Longest,  16  Pet. 97;  Insurance  Co.  v.  Dunn,  i9WaI1.2i4; 
rench  v.  Hay,  22  Wall.  250;  Hadley  v.  Dunlap,  10  Ohio,  St,  1,8, 
here  the  matter  is  discussed  by  Scou,  J. 

"  Kanouse  v.  Martin  (amendment),  1 7  How.  198,  S.  c.  1  Blatchf.  149; 
idd  V.  Tudor,  3  Woodb.  &  Minot,  325  ;  Muns  v.  Dupont,  2  Wash.  C, 
,  463  ;  Akerly  v.  Vilas,  i  Abb.  U,  S  284,  s,  c.  i  Bissell,  1 10  ;  Hatch  v. 
ock  Island  etc.  R.  R.  Co.,  6  Blatchf.  105  ;  Fisk  v.  Union  Pacific  R.  R. 
0..  6  lb.  362,  s.  c.  8  lb.  243 ;  Roberts  v.  Nelson  (amount),  8  lb.  74; 
□rdon  V.  Longest,  16  Pet.  97  ;  Matthews  v,  Lyell  (as  to  right  to  dismiss), 
McLean,  13  ;  Wright  v.  Wells,  Pet,  C.  C.  220. 

"Gordon  v.  Longest,  16  Pet.  97;  Insurance  Co,  v.  Dunn,  19  Wall, 
14;  Kanouse  v.  Martin,  14  How.  23,  s,  c.  15  How.  198;  Stevens  v. 
btenix  Ins.  Co.,  41  N.  Y.  149;  Holden  v.  Putnam  Fire  Insurance  Co., 
)  N.  Y.  1 1  Savings  Bank  r.  Benton,  2  Mete.  (Ky.)  240. 
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have  not  been  complied  with  ;  but  it  is  doubtful,  especially 
under  the  act  of  1875,  whether  it  belongs  to  the  State  court 
to  judge  of  the  sufficiency  of  the  surety  offered  and  to  refuse 
a  removal  because  the  surety  or  bond  is  not  sufficient,  and 
exercise  jurisdiction  subsequently  on  this  ground  alone." 

In  the  case  of  Osgood  v,  Chicago  etc.  R.  R.  Co.'*  the  peti- 
tion and  bond  for  the  removal  of  the  cause  were  filed  in  the 
vacation  of  the  State  court  with  the  clerk,  and  it  was  held 
that  this,  without  any  action  of  the  court  as  to  the  sufficiency 
of  the  petition  or  bond,  ipso  facto,  deprived  the  State  court 
of  jurisdiction — the  sufficiency  of  these  (under  the  act  of 
1875)  being  for  the  circuit  court.  Judge  Drummond  says: 
"  It  is  true  that  under  the  statute  the  bond  must  be  good  and 
sufficient  security,  but  it  does  not  declare  that  it  shall  be 
approved  by  the  judge.  It  requires  the  State  court  to  accept 
the  petition  and  bond,  and  proceed  no  further  in  the  case." 
The  fifth  section  of  the  act  of  March  3,  1875,  tends  to  con- 
firm the  view  that  the  State  court  is  not  authorized  to  make 
a  judicial  enquiry  into  and  decision  on  the  sufficiency  of  the 
bond.  Its  determination  that  a  sufficient  petition  is  not  suffi- 
cient, cannot  deprive  the  Federal  court  of  jurisdiction.  So  its 
determination  that  an  insufficient  petition  is  sufficient,  while 
it  is  not  immaterial,  especially  if  accompanied  with  an  order 
for  removal,  will  not  conclude  that  question,  and  it  will  be  the 
duty  of  the  Federal  court,  on  motion,  to  remand  the  cause.'' 

Sec.  16,  Effect  on  the  Jurisdiction  of  the  Federal  Court. — 
"  Upon  the  copy  of  the  record  of  the  suit  being  entered  as 
aforesaid  in  the  circuit  court  of  the  United  States,"  the  pro- 
vision is  "  that  the  cause  shall  then  proceed  in  the  same  man- 

"  See  nisi prius  opinion  of  Morion,  J.  in  Bank  v.  King  Bridge  Co.,  i 
Ceni.  Law  Journal, .505,  denying  Osgood  v.  Chicago  etc.  R  R.  Co,  in/rit, 
s.  C.  in  circuit  court  U.  S.,  2  Cent.  Law  Journal  616,  See  lb.  679.  73"- 
See,  also,  dictum  of  the  ch.  justice  in  Railway  Co,  v.  Ramsey,  32  ^^"■ 
328,  that  "if  upon  the  hearing  of  l\ii  petition  it  is  sum  lined  by  proof,  the 
Stale  court  can  proceed  no  further  "—but  fuare  whether  the  State  d'"' 
can  hear  and  determine  whether  the  proofs  sustain  (he  petition, 

'*  2  Cent.  Law  Journal,  275,  s.  c.  7  Chicago  Legal  News,  241. 

"  See  2  Cent.  Law  Journal,  616, 

'*  Urtetiqui  v,  D'Arcy,  9  Pel.  692. 
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ner  as  if  it  had  been  originally  commenced  in  the  said  circuit 
court."  **And  the  copies  of  the  pleadings  shall  have  the 
same  same  force  and  effect,  in  every  respect  and  for  every 
purpose,  as  the  original  pleadings  would  have  had  by  the 
laws  and  practice  of  the  courts  of  the  state  if  the  cause  had 
remained  in  the  State  court."79 

The  jurisdiction  of  the  circuit  court  does  not,  probably, 
attach  until  the  record  of  the  State  court  is  entered  therein. 
If  it  be  entered  before  the  time,  it  has  been  made  a  question 
whether  it  will  then  attach.  For  some  purposes  it  would 
seem  that  it  might;  as,  for  example,  if  it  became  necessary 
meanwhile  to  issue  an  injunction  6r  appoint  a  receiver,  (which 
should  be  done,  however,  only  upon  notice,)  in  order  to  pro- 
tect the  rights  of  the  parties  or  to  preserve  the  property  in 
litigation. 

By  express  provision  of  existing  statutes,  attachments  of 
property  hold,  bonds  of  indemnity  remain  valid,  and  writs 
of  injunction  continue  in  force  notwithstanding  the  removal, 
until  dissolved  or  modified  by  the  circuit  court.^ 

Sec.  17.  Remanding  Cause  to  the  State  Court. — If  the  peti- 
tion for  the  removal  and  the  copy  of  the  pleadings  or  record 
in  the  State  court  do  not  show  that  the  case  was  removable 
under  the  legislation  of  Congress  ;  or  if  they  show  that  the 
removal  was  not  applied  for  in  time  ;  or  that  any  other  sub- 
stantial condition  attached  to  the  right  of  removal,  such  as 
value,  has  not  been  complied  with,  but  the  removal  has,  nev- 
ertheless, been  ordered,  the  other  party  may  move  to  remand 
the  cause  to  the  State  court,  and  it  ought  to  be  remanded 
accordingly.  This  was  the  uniform  practice  before  the  act  of 
1875,  but  under  the  5th  section  of  that  act,  while  it  is  clear 
that  a  cause  ought  to  be  remanded  which  is  not  removable, 
or  in  which  the  right  to  a  removal  has  been  waived  because 
not  applied  for  in  time,  it  is  doubtful  whether,  if  the  record 

79  Rev.  Stats,  sec.  639.    And  see  act  March  3,  1875,  sees.  3,  6. 

^  Rev.  Stats,  sec.  646;  act  March  3,  1875,  sec.  4.  See  New  England 
Screw  Co.  v.  Bliven,  3  Blatchf.  240,  but  qucere  ?  Garden  Manf.  Co.  v. 
Smith,  (renewal  of  motion  to  dissolve  attachment)  i  Dillon  305.  And 
see  Hatch  v.  Rock  Island  etc.  R.  R.  Co..  6  Blatchf.  105. 
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was  in  fact  filed  in  the  Federal  court  in  time,  defects  con- 
nected with  the  giving  of  the  surety  or  bond,  or  other  irregu- 
larities which  have  not  worked  any  prejudice,  will  be  ground 
for  dismissing  or  remanding  the  case.*'  The  motion  to  re- 
mand must  be  based  upon  the  petition  for  removal  and  the 
record  as  it  is  sent  up  from  the  State  court.  If  the  petition, 
in  connection  with  the  record,  is  sufficient  on  its  face,  but 
states  as  ground  of  removal  facts  which  are  not  true,  as  for 
example,  in  regard  to  citizenship,  or  value,  where  the  value 
does  not  appear  in  the  pleadings,  issue  may  be  taken  thereon 
in  the  circuit  court  by  a  plea  in  the  nature  of  a  plea  in  abate- 
ment;*" but  such  an  enquiry  cannot  be  gone  into  in  the  State 
court. 

Where  the  State  court  has  ordered  the  removal  improperly, 
the  circuit  court  should  remand  the  suit.  If  the  State  court 
has  remitted  the  case,  though  erroneously,  its  jurisdiction  is 
at  an  end  until  it  is  restored  by  the  action  of  the  Federal 
courts.  If  the  circuit  court  erroneously  refuses  to  remand 
such  a  case,  the  proper  remedy  of  the  party  is  not  by  pro- 
ceeding in  the  State  court  at  the  same  time  the  cause  is  in 
the  circuit  court,  but  is  alone  in  the  Federal  court ;  the  ac- 
tion of  the  circuit  court  in  remanding  for  refusing  to  remand 
a  cause  being  reviewable  on  error  or  appeal  by  the  Supreme 
Court.»3 

• 

^'  See  supra  sec.  9,  as  to  time  of  applying  for  removal. 

*»  Coal  Co.  V.  Blatchford,  11  Wall.  172. 

^3  Insurance  Co.  v.  Dunn,  19  Wall.  214,  223;  Gordon  v.  Longest,  16 
Pet.  97;  Act  March  3.  1875,  sec.  5  ;  Green  v.  Custard,  23  How.  484; 
Fashnacht  v.  Frank  (effect  of  appeal),  U.  S,  Sup.  Court,  Oct.  Term, 
1874,  23  Wall.    See  2  Cent.  L.  J.  290. 

Where  in  a  suit  removed  into  the  circuit  court  the  papers  were  after- 
wards  destroyed  by  fire,  the  parties  stipulated  in  writing  that  the  cause 
was  transferred  in  accordance  with  the  statute  in  such  case  provided,  the 
Supreme  Court  will  presume,  in  the  absence  of  proof  to  the  contrary, 
that  the  citizenship  requisite  to  give  jurisdiction  was  shown  in  some 
proper  manner,  though  it  did  not  appear  on  the  face  of  the  pleadings. 
Railroad  Co.  v.  Ramsey,  22  Wall.  322.  In  a  petition  for  removal  it 
was  stated  that  the  parties  "resided"  in  such  and  such  states.  The 
Supreme  Court  said:  "'citizenship*  and  'residence*  are  not  .synony- 
mous terms  ;  but  as  the  record  [in  the  circuit  court]  was  afterwards  so 
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Where  the  State  court  asserts  jurisdiction  after  a  proper 
application  for  removal,  the  question  of  jurisdiction  is  not 
waived  by  the  party  entitled  to  the  removal  by  reason  of  his 
appearing  and  contesting  in  the  State  court  the  claim  or 
matter  in  dispute.**  If  in  such  case  the  judgment  of  the 
State  court  be  against  him  on  the  trial  or  hearing  he  may 
appeal  to  the  highest  court  of  the  state  and  if  the  decision 
below  is  there  affirmed,  he  may  sue  out  a  writ  of  error  from 
the  Supreme  Court  of  the  United  States,  and  if  the  record 
shows  that  the  removal  of  the  suit  was  improperly  denied, 
that  court  will  not  examine  into  the  merits  of  the  case  or 
generally  into  the  record,  but  will  reverse  the  judgment  of 
the  highest  court  of  the  state,  with  directions  to  reverse  the 
judgment  of  the  lower  State  court  and  to  order  a  tranfer  of 
the  cause  from  that  court  to  the  circuit  court  of  the  United 
States,  pursuant  to  the  petition  for  the  removal  originally 
filed  in  such  State  court.**  Xhe  circuit  court  has  the  power 
to  protect  its  suitors  by  injunction  against  a  judgment  in  the 
State  court  rendered  subsequent  to  a  proper  application  to 
remove  the  cause*^ 

•amended  as  to  show  conclusively  the  citizenship  of  the  parties,  the  court 
below  had,  and  this  court  have,  undoubted  jurisdiction  of  the  case.'* 
Parker  V.  Overman,  18  How.  137,  141. 

As  to  appeals  from  the  decision  of  the  nisi  prius  State  court  granting 
or  refusing  the  petition  for  removal  to  the  appellate  court  of  the  state, 
and  the  effect  thereof,  see,  Kanouse  v.  Martin,  15  How.  198,  s.  c.  14 
How.  23 ;  s.  c.  I  Blatchf.  149  ;  Burson  v.  Park  Bank.  40  Ind.  173 ;  West- 
em  Union  Tel.  Co.  v.  Dickinson,  40  Ind.  444;  Indianapolis  etc.  R.  R. 
Co.  V.  Risley,  50  Ind.  60;  Whiton  v.  R.  R.  Co.,  25  Wis.  424;  Railroad 
Co.  V.  Whiton,  13  Wall.  270;  Akcrly  v.  Vilas,  24  Wis.  165;  s.  c.  i  Bissell, 
no;  Home  Ins.  Co.  v.  Dunn,  20  Ohio  St.  175;  Ins.  Co.  v.  Dunn,  19 
Wall.  214:  Atlas  Ins.  Co.  v.  Byrus,  45  Ind.  133  ;  Gordon  v.  Longest,  16 
Pet.  97 ;  Hadley  v.  Dunlap,  10  Ohio  St.  i  ;  Stevens  v.  Phoenix  Ins.  Co., 
41  N.  Y.  149 ;  Holden  v.  Putnam  Ins.  Co.,  46  N.  Y,  i  ;  People  v.  Sup. 
Court,  34  111.  356;  Savings  Bank  v.  Benton,  2  Mete.  (Ky.)  240. 

■♦Insurance  Co.  v.  Dunn,  19  Wall.  214;  Gordon  v.  Longest,  16  Pet. 
^;  Kanouse  v.  Martin,  15  How.  198;  Stevens  v.  Phoenix  Ins.  Co.,  41 
N.  Y.  149;  Hadley  v.  Dunlap,  10  Ohio  St.  i. 

•5  Gaines  v.  Fuentes,  Sup.  Court  U.  S.  Oct.  Term,  1875,  3  Cent.  Law 
Jour.  371.  and  cases  last  cited. 

*  French  v.  Hay,  22  Wall.  250, 
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If  a  cause  be  improperly  removed  into  the  circuit  court 
and  it  entertains  jurisdiction  in  a  case  in  which  by  law  it  can 
have  none,  its  judgment  will  be  reversed  by  the  Supreme 
Court,  with  directions  to  the  circuit  court  to  remand  the  same 
to  the  State  court  whence  it  was  improperly  taken.^7 

John  F.  Dillon. 
Davenport,  Ia. 

^7  Knapp  V.  Railroad  Co.,  20  Wall.  117. 
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ic  Supreme  Court  of  the  United  States,  in  the  case  of 
er  V.Thomson,  decided  at  the  October  Term,  1875,  3 
.,  Law  Journal,  383,  has  made  a  ruling  in  respect  to 
erage  which  is  entitled  to  peculiar  attention.  The  facts, 
ated  by  Mr.  Justice  Hunt,  in  his  opinion,  were  these: 
le  plaintiff  alleged  that  on  the  nth  day  of  July,  1867,  he 
ained  and  sold  to  the  defendants  a  quantity  of  iron  there- 
to arrive,  at  prices  named,  and  that  the  defendants 
sd  to  accept  the  same  and  pay  the  purchase-money  there- 
that  the  iron  arrived  in  due  time,  was  tendered  to  the 
idants,  who  refused  to  receive  and  pay  for  the  same, 
that  the  plaintiff  afterward  sold  the  same  at  a  loss  of 
ii,  which  sum  he  requires  the  defendants  to  make  good 
m.  The  defendants  interposed  a  general  denial.  Upon 
rial  the  case  came  down  to  this:  The  plaintiff  employed 
■in  brokers  of  the  city  of  New  York  to  make  sale  for  him 
e  expected  iron.  The  brokers  made  sale  for  the  same 
e  defendants  at  12  3-4  cents  per  pound  in  gold,  cash, 
le  following  memorandum  of  sale  was  made  by  the 
ers,  viz : 

"New  York,  July  10,  1867. 
sold  for  Messrs.  Butler  &  Co.,  Boston,  to  Messrs,  A.  A. 
hson  &  Co.,  New  York,  seven  hundred  and  five  (705) 
s  first  quality  Russia  sheet-iron,  to  arrive  at  New  York, 
.'elve  and  three-quarters  (12  3-4)  cents  per  pound,  gold, 
,  actual  tare, 
ron  due  about  September  r,  1867. 

"White  &  Hazzard,  Brokers." 
le  defendants  contended  that,  under  the  statute  of  frauds 
le  state  of  New  York,  the  contract  was  not  obligatory 
1  them.   The  Judge  before  whom  the  cause  was  tried  at  the 
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•circuit  concurred  in  this  view,  and  ordered  judgment  for  the 
<iefendants.  From  this  judgment  a  writ  of  error  was  taken  to 
the  Supreme  Court  of  the  United  States.  The  contract  was 
attacked  on  two  grounds :  first,  that  it  contravened  the  statute 
of  frauds,  and  secondly,  that  at  common  law  there  was  no 
valid  seller,  because  there  was  no  purchaser.  To  this  Judge 
Hunt  replies  as  follows : 

"  How,  then,  can  there  be  a  sale  of  705  packs  of  iron  unless 
there  be  a  purchase  of  it?  How  can  there  be  a  seller  unless 
there  be  likewise  a  purchaser?  These  authorities  require  the 
existence  of  both.  The  essential  idea  of  a  sale  is  that  of  an 
agreement,  or  meeting  of  minds  by  which  a  title  passes  from 
one  and  vests  in  another.  A  man  cannot  sell  his  chattel  by 
t  <t  perfected  sale,  and  still  remain  its  owner.  There  may  be 
an  offer  to  sell,  subject  to  acceptance,  which  would  bind  the 
party  offering,  and  not  the  other  party  until  acceptance. 
The  same  may  be  said  of  an  optional  purchase  upon  a  suffi- 
cient consideration.  There  is  also  a  class  of  cases  under  the 
statute  of  frauds  where  it  is  held  that  the  party  who  has 
signed  the  contract  may  be  held  chargeable  upon  it,  and  the 
other  party,  who  has  not  furnished  that  evidence  against 
himself,  will  not  be  thus  chargeable.  Unilateral  contracts 
have  been  the  subject  of  much  discussion,  which  we  do  not 
propose  here  to  repeat.  In  Thornton  v.  Kempster,  5  Taunt 
788,  it  is  said :  '  Contracts  may  exist  which,  by  reason  of  the 
statute  of  frauds,  could  be  enforced  by  one  party  although 
they  could  not  be  enforced  by  the  other  party.  The  statute 
of  frauds  in  that  respect  throws  a  difficulty  in  the  way  of  the 
evidence.  The  objection  does  not  interfere  with  the  sub- 
stance of  the  contract,  and  it  is  the  negligence  of  the  other 
party  that  he  did  not  take  care  to  obtain  and  preserve  admis- 
sible evidence  tp  enable  himself  also  to  enforce  it.' 

"The  statute  of  29  Car.  II,  ch.  3,  on  which  this  decision  is 
(based,  that  *no  contract  for  the  sale  of  goods,  wares  and 
merchandise  for  price  of  jfi'io  sterling  or  upwards,  shall  be 
.allowed  to  be  good  except  the  buyer,'  etc.,  is  in  legal  effect 
the  same  as  that  of  the  statute  of  New  York  already  cited. 
.See  Justice  v.  Lang,  42  N.  Y.  203,  that  such  is  the  effect  of 
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Statute  of  New  York.  The  case  before  us  does  not  fall 
in  this  class.  There  the  contract  is  signed  by  one  party 
Here  both  have  signed  the  paper,  and  if  a  contract  is 
ted,  it  is  a  mutual  one.  Both  are  liable,  or  neither. 
Under  these  authorities  it  seems  clear  that  there  can  be 
ale  unless  there  is  a  purchase,  as  there  can  be  no  pur- 
e  unless  there  be  a  sale.  When,  therefore,  the  parties 
uaily  certify  and  declare  in  writing  that  Butler  &  Co. 
:  sold  a  certain  amount  of  iron  to  Thomson  &  Co.  at  a 
;  named,  there  is  included  therein  a  certificate  and  decla- 
m  that  Thomson  &  Co.  have  bought  the  iron  at  that 

o  doubt  this  conclusion  is  in  sympathy  with'  recent  Eng- 
and  American  rulings.  Radford  v.  Newell,  L.  R.  3  C.  P. 
elied  on  by  Judge  Hunt,  is  directly  in  point,  and  exhibits 
11  stronger  case  than  that  now  before  us,  for  the  memo- 
lum  on  which,  in  Radford  v.  Newell,  suit  was  brought, 
so  obscure  as  to  require  parol  evidence  to  make  it  intel- 
ile.  However  incongruous  the  positions  here  reached 
be  with  other  settled  doctrines  of  agency,  and  however 
cratic  may  appear  the  privilege  it  gives  to  a  broker,  of 
ling  both  parties  by  his  acts,  yet  it  is  not  desirable  that 
Supreme  Court  should  establish  in  this  relation  a  rule 
Tent  from  that  which  obtains  in  England  and  in  the  great 
mercial  centers  of  this  tcoun try.  We  must  therefore  con- 
;  that  a  broker  may,  by  his  memorandum  of  purchase,  or 
lis  bought  and  sold  notes,  make  evidence  of  a  valid  con- 
t,  both  under  the  statute  of  frauds  and  at  common  law. 
ut  clear  as  this  may  be,  the  position  that  follows  cannot 

0  readily  accepted.  Why  should  the  duycr  be  sued  on 
sold  note  ?  The  sold  note  simply  says  to  the  seller  that 
ain  property  was  sold  on  his  account  to  the  buyer,  but 
e  is  nothing  in  this  note  that  binds  the  buyer.  Undoubt- 
■  when  the  bought  note  is  given  to  the  buyer,  and  ac- 
:ed  by  him,  this  binds  him,  and  the  proper  course  would 
n  to  be  to  sue  him  on  this  note.     It  is  true  that  this  note 

1  the  buyers  possession,  and  that  we  have  the  opinion  of 
:ison,  J.,  in  17  Q.  B,  103,  to  the  effect  that  it  is  proper  to 
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,.  :'-.../  -.-L.  -L  ■..-Ji  ±t  z-  -■  tr  i:  hlndi"^  their  p 
'.'. .    ■.-.    :',,  t  '.f  'S:.'    ~Z-'.^~i:     ''  fn-ii.  bv  mere  memor 
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count  of  himself.  It  is  true  that  when  acting  for  himself 
may  use  tlie  name  of  a  fictitious  principal,  and  in  this 
!e  may  preserve  the  forms  of  brokerage.  As  acting  directly 
■  himself,  he  cannot  appear  in  the  stock  market  as  a  broker. 
^  becomes  a  jobber,  in  such  case,  according  to  the  Eng- 
li  practice.  He  may  be  a  member  of  the  stock  exchange 
t  he  is  not,  when  doing  bn.siness  on  his  own  account,  a 
3k  er. 

A  professional  speculator,  so  far  as  concerns  a  particular 
nsaction,  or  line  of  transactions,  is  either  a  "bull"  or  a 
lear."  A  bull  is  a  speculator  interested  in  raising  the  price 
the  stock  as  to  which  he  is  operating.  "  He  buys  for  the 
:tlement,  with  a  view  of  selling  at  some  future  date  at  a 
;her  price,  and  gaining  by  the  difference."'  But  even 
Lhout  buying  for  the  settlement,  he  may  become  a  bull  if  his 
ject  be,  by  any  process,  to  raise  the  price  of  the  stock.  It 
Lmfortunate  that  in  brokerage,  as  war,  all  strategems  are 
Id  fair.  Lord  Cochrane's  trial  before  Lord  Ellenborough, 
hough  it  may  not  have  justified  the  verdict  of  guilty  ren- 
red  against  Lord  Cochrane,  showed  that  it  was  a  common 
icticc  in  the  stock  exchange  to  operate  on  stocks  by  fic- 
ous  dispatches;  and  while  the  great  banking  houses  were 
t  chargeable  with  throwing  false  information  on  the 
irkct,  they  made  immense  sums  by  suppressing  informa- 
n  that  was  true.  The  Rothschilds,  for  instance,  had  a 
rps  of  spies  and  express  agents  stationed  throughout 
iropc,  through  whom  they  obtained  the  earliest  informa- 
n  of  all  great  political  events ;  and  this  information  they 
pt  secret  until  it  was  fully  utilized  by  themselves.  To  bull 
narket  by  withholding  true  bad  news,  would  be,  if  Cicero's 
nous  argument  be  true,  as  fraudulent  as  to  bull  it  by  dis- 
ninating  false  good  news.  The  bear  is  the  opposite  of 
;  bull.  His  object  is  to  depress  prices  below  their  real 
lue.  "  He  calls  for  the  settlement,  hoping  to  buy  back  at 
cheaper  price,  and  gain  by  the  difference,"  (Ibid.)  A 
jculator,  for  instance,  is  anxious  to  buy  cheap  a  block  of 
;ranger  "  investments  ;  and  numberless  are  the  agencies  un- 
Crump's  Stock  Exchange,  17. 
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der  his  power  to  bring  down  the  price.  At  one  moment  the 
proceedings  of  an  enthusiastic  granger  meeting  is  tele- 
graphed over  the  land.  At  another  we  will  have  informa- 
tion that  the  grasshoppers  selected  the  line  of  the  granger 
roads  for  a  special  devastation.  At  another  we  are  advised 
that  because  several  of  the  judges  of  the  Supreme  Court  are 
trafficking  for  the  presidency,  it  will  be  impossible  until  the 
autumn  to  wring  from  that  august  tribunal  a  judgment  that 
•will  secure  to  the  railroads  their  just  rights.  At  another 
moment  we  will  be  led  to  deplore  those  disruptive  rivalries 
which  cause  railway  corporations,  instead  of  agreeing  in  their 
nests  and  feeding  their  stockholders,  to  attempt  to  destroy 
each  other  by  reducing  their  rates  below  the  running  ex- 
penses; and  this,  we  are  told,  is  a  law  of  railroads,  which  in 
the  Northwest  knows  no  variations.  It  is  true  that  to-mor- 
row, when  the  bear  has  become  a  bull,  when  he  has  bought 
in  at  the  lowest  price  he  can  purchase  and  wants  to  sell  at  the 
highest — all  this  is  reversed.  Grangerisni  is  spurned  as  a 
delusion,  and  the  farmer,  with  telrs  of  wise  penitence,  begs- 
that  rates  may  be  put  up  so  that  the  railroads  may  live. 
Grasshoppers  are  no  longer  a  burden,  and  if  they  are, 
they  carefully  avoid  countries  which  are  traversed  by  locom- 
tives.  The  judges  of  the  Supreme  Court  are  unanimous  in 
favor  of  the  roads,  and  hold  back  their  opinion  only  to  keep- 
the  question  out  of  politics.  So  we  may  hear  to-morrow, 
and  this  from  the  same  parties  who  are  flooding  us  with  bad 
news  to-day. 

Yet,  in  speaking  of  a  bear  ring,  we  must  not  suppose  that, 
the  bear  ever  comes  before  the  public  in  his  own  person. 
The  real  bull  or  bear  never  exhibits  himself;  if  he  does,  he 
becomes  harmless.  He  is  a  bull  or  a  bear,  so  as  to  be  worthily 
entitled  to  the  name,  only  when  he  is  shrouded  in  the  pro- 
foundest  mystery.  If  the  reports,  evil  or  good,  by  which  the 
market  is  agitated,  could  be  traced  to  their  real  authors,  their 
value  could  be  at  once  rightly  adjusted.  It  is  because  these 
reports  cannot  be  traced  to  their  real  authors,  but  are  sup- 
posed to  come  from  impartial  observers  in  scenes  far  removed 
from  stock  agitations,  that  they  acquire  weight.     It  was  said 
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that  Lord  Shelburne,  for  instance,  when  in  the  English 
cabinet  at  the  time  of  the  treaty  of  Versailles,  permitted 
false  bad  news  to  escape,  so  as  to  bring  down  the  consols, 
which  he  then  purchased,  and  suppressed  true  good  news,  for 
the  same  purpose,  until  the  true  good  news  got  out  in  an 
exaggerated  shape,  when  he  sold  out.  But  Lord  Shelburne, 
be  this  story  true  or  false,  never  appeared  as  either  dissemi- 
nating or  suppressing  news.  H^d  he  done  so,  it  would  have 
had  the  effect  opposite  to  that  intended ;  he  would  have  been 
bulling  instead  of  bearing,  or  bearing  instead  of  bulling.  So 
our  own  speculator  in  granger  securities  is  obliged  to  keep 
concealed,  for  if  he  should  appear  with  an  order  for  stock  in 
one  hand  and  a  depreciatory  telegram  in  the  other,  the  depre- 
ciatory telegram  would  operate  as  the  strongest  of  puffs. 

In  New  York,  to  buy  "long"  is  used  as  convertible  with 
"to  bull;"  to  sell  "short"  is  used  as  convertible  with  "to 
bear." 

"A  short  sale,"  according  to  testimony  taken  in  New 
York  in  1866,  is  a  sale  before  purchase,  "with  a  view  of  buy- 
ing in  when  the  market  falls,  at  a  lower  price  than  we  have 
sold."3 

"  Contango  "  is  an  English  slang  term  which  covers  a  stock 
operation  not  without  its  complications.  It  means,  so  Mr. 
Crump  tells  us,  a  continuation  charge,  which  is  assessed  under 
the  following  circumstances :  Two  accounts  are  taken  in  the 
English  Stock  Exchange  every  month,  one  at  the  middle  of 
the  month,  and  one  at  the  end.  A  bull  operator  has  100 
shares  of  the  Northwestern  Railroad  open  for  one  of  these 
accounts.  The  time  of  settlement  is  at  hand,  but  the  market 
price  is  not  yet  such  as  to  enable  him  to  make  his  intended 
profits;  If  he  can  carry  the  stock  another  fortnight,  he  thinks 
he  will  be  safe.  For  this,  however,  he  has  to  pay;  in  other 
words,  he  must  pay  the  parties  with  whom  he  deals  a  bonus 
or  percentage  for  the  privilege  of  continuing  a  bull  of  the 
stock,  instead  of  taking  the  stock  at  the  market  price.  The 
"  contango  rate,"  it  need  scarcely  be  said,  varies  with  the  posi- 
tion of  the  jobber  who  is  to  furnish  the  stock.     It  may  be 

3  Knowlton  v.  Fitch,  48  Barb.  594.    See  also  s.  c.  52  N.  Y.  288. 
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that  the  condition  of  the  market  is  such  as  to  make  it  difficult 
for  him  to  deliver  the  stock  to  a  purchaser  at  the  time  when 
the  stock,  by  the  terms  of  its  purchase,  is  to  be  delivered. 
If  so,  instead  of  requiring  to  be  paid  for  the  contango,  he 
will  be  glad  to  pay  a  consideration  to  be  excused  from  deliv- 
ering the  stock  for  two  additional  weeks.  On  the  other 
hand,  the  stock  may  be  flush  in  the  market,  and  the  jobber 
may  want  to  realize  cash,  especially  if  he  has  the  stock  on 
hand.  In  such  case  the  jobber  is  entitled  to  a  contango  pre- 
mium, which  in  England  ranges  from  1-4  per  cent,  to  i  per 
cent,  for  the  two  weeks,  but  in  this  country  ranges  higher. 
The  practice  is  for  the  jobber  indubitably  beneficial.  It 
enables  him  to  make  a  premium  on  an  operation  by  which 
he  can  protect  himself  from  risk.  It  is  otherwise,  however, 
with  the  speculator,  who  is  thus  often  not  merely  shorn  of  his 
profits,  but  is  subjected,  even  when  nominally  successful,  to 
an  actual  loss. 

Let  us  suppose,  for  instance,  a  speculator  to  buy  50  shares 
of  Lake  Shore  stock  at  $$0  per  share,  contracting  thereby  to 
pay  J52500  on  the  settling  day.  His  contango  commissions  to 
the  broker  we  may  put  at  ^40.  This,  with  the  selling  com- 
mission on  the  stock,  absorbs,  taking  stock  operations  in  the 
long  run,  the  balance  he  would  make  ordinarily  from  the 
operation,  supposing  it  to  be  effective.  Contango  commis- 
sions are  among  the  chief  sources  of  profit  which  a  broker 
has  in  his  business,  and  they  come  exclusively  from  the 
speculator.  To  speculate  is  to  submit  to  these  commissions, 
which  must  eventually,  if  the  speculations  be  sufficiently  pro- 
tracted, exhaust  the  speculator. 

Gwendolin  at  the  gambling  table,  stimulated  by  good  luck 
to  encounter  bad  luck,  is  an  illustration  of  the  principle  on 
which  contango  commissions  are  so  seductive.  A  market  is 
rising,  and  a  speculator,  who  has  bought  but  not  yet  paid  for 
his  stock,  exclaims,  "  Why  must  I  close  the  transaction  now, 
when  by  waiting  another  fortnight  I  may  make  twice  as  much 
as  I  am  now  making,  and  this  without  paying  a  cent  except 
my  contango?'*  So  he  bargains  for  another  fortnight,  and 
pays    his   commission.      He  may  succeed   in   this  isolated 
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operation,  but  it  is  obvious  that  on  the  long  run  he  must  fail. 

"Backwardation  "  is  the  reverse  of  contango.  A  contango 
operates  forwards ;  backwardation,  as  the  name  implies,  ope- 
rates backwards.  Our  speculator,  for  instance,  instead  of 
buying,  is  selling.  His  object  is,  not  to  get  Lake  Shore  for 
his  money,  but  to  get  money  for  his  Lake  Shore.  But  this 
does  not  express  the  whole  transaction.  He  has  sold  on  time, 
and  on  settlement-day  he  has  to  produce  the  stock.  This, 
however,  may  not  be  convenient  to  him,  for  he  may  not  have 
the  stock  to  produce.  He  may  stave  off  the  crisis,  however, 
to  the  next  settlement-day,  by  paying  backwardation  to  his 
broker ;  i,  e.,  the  expense  of  obtaining  the  stock  elsewhere. 
In  the  meantime  he  goes  on  bearing  the  market  with  what 
ability  he  can,  and  it  may  be  that  he  may  succeed.  The 
market  may  be  gorged  with  Lake  Shore ;  it  may  be  rapidly 
falling ;  and  what  he  gets  60  cents  for,  he  may  be  able  to 
purchase,  in  time  for  its  delivery,  for  50  cents.  In  such  case 
backwardation  may  not  cost  him  much.  But  he  may  be 
overtaken  by  a  contrary  fortune.  Lake  Shore  may  rise;  his 
efforts  at  bearing  it  may  be  discovered,  and  may  run  the 
stock  up  instead  of  down ;  each  additional  hour  may  witness 
a  higher  price;  and  though  he  may  deem  it  politic  to  risk  a 
further  rise  by  postponing  the  settlement  two  weeks,  yet  he 
must  pay  a  heavy  backwardation  for  the  opportunity.  By 
protracted  backwardation,  as  well  as  by  protracted  contango, 
ruin  is  inevitable. 

In  New  York,  where,  as  we  are  told,  the  "put"  and 
**  call "  contracts  are  determinable  in  thirty  days,  "  renewals," 
as  they  are  called,  are  granted  (as  a  matter  of  favor,  though 
not  as  a  right,)  for  an  additional  thirty  days,  at  a  cost  usu- 
ally of  1^125  for  a  double  privilege,  or  $ys  for  a  put  or  call — 
for  each  one  hundred  shares.  To  these  renewals  apply  in 
full  force  all  the  objections  we  have  noticed  as  bearing  on 
contangos  and  backwardations. 

"Options"  form  a  mode  of  speculation  which  has  three 
forms.  First  comes  "  put  and  call,"  "  which  means  to  take 
or  deliver  stock  at  a  fixed  price  at  a  future  date,  for  which  a 
certain  sum  is  to  be  paid  on  the  day  the  bargain  is  entered 
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into."  For  instance,  I  agree  to  take  lOO  shares  of  Lake 
Shore  at  50,  payable  to-day,  the  shares  to  be  delivered  to 
me  in  ten  days.  "  Put "  "  means  the  option  of  delivering  a 
specified  amdunt  of  stock  at  a  fixed  date,  the  price  and  the 
day  of  delivery  being  agreed  upon  at  the  time  the  money  is 
paid."  The  "call,"  on  the  other  hand,  is  the  opposite  of  the 
"  put."^  "  It  is  the  option  of  claiming  a  specified  amount  of 
stock  at  a  future  fixed  date,  such  date,  together  with  the  price, 
to  be  agreed  upon  at  the  time  the  option  money  is  paid. 
The  sum  of  money  that  is  paid  for  options  fluctuates  in 
sympathy  with  the  changes  in  the  value  of  public  securities, 
and  also  depends  upon  the  amount  of  business  doing.  An 
option  may  be  done  from  day  to  day,  or  from  account  to 
account.  The  option  money  is  paid  by  the  principal  to  the 
broker  at  the  time  the  transaction  is  effected.  When  the 
option  expires,  the  person  who  has  paid  the  money  declares 
whether  he  buys,  sells  or  does  nothing.* 

Mr.  Crump  tells  us  that  the  almost  unbroken  experience 
of  the  stock  exchange  is  that  option  money  once  paid  is 
hardly  ever  recovered.  Independently  of  other  difficulties 
in  the  way  of  such  recovery,  we  must  keep  in  mind  the  well- 
known  diffiulty  of  drawing  back  from  a  gambling  speculation 
when  once  begun.  I  either  am  winning  or  losing.  If  win- 
ning, I  am  in  a  run  of  luck  which  it  would  be  folly  in  me  to 
desert.  If  losing,  luck  will  at  some  time  turn,  and  by  doub- 
ling my  stakes  I  am  sure  to  come  out  successful  in  the  end. 
Such  is  the  reasoning ;  but  with  stock  speculating,  as  with  all 
other  forms  of  gambling,  it  is  the  banker  or  broker  alone 
who  necessarily  wins.  We  may  suppose  for  instance,  ^1,000,- 
000  to  be  in  the  hands  of  a  body  of  speculators,  some  bulls 
and  some  bears.  For  a  month  they  are  respectively  em- 
ployed in  bulling  and  bearing,  and  the  commissions  received 
by  the  brokers  in  these  sales  to  and  fro  amount  to  J5 10,000. 
At  the  end  of  the  month  the  brokers  are  ^10,000  richer,  and 
the  speculators  are  ^10,000  poorer.     At  the  end  of  one  hun- 

<  As  to  "  calls,"  see  Riston  v.  Godet,  7  Albany  L.  J.  27 ;  Smith  v.  Bou- 
vicr,  70  Penn.  St.  329. 
5  Crump,  p.  25. 
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dred  months  the  brokers  will  have  had  the  entire  million,  and 
the  speculators  will  have  nothing  left. 

A  "  put,"  according  to  the  New  York  practice,  is  a  con- 
tract to  purchase  from  the  bearer,  and  is  generally  expressed 
in  the  following  printed  form : 

For  value  received  the  bearer  may  deliver  to  the  undersigned  one 
hundred  shares  of  the  company,  at  per  cent,  of 

its  par  value,  at  any  time  within  thirty  days  from  date.  The  undersigned 
is  entided  to  all  dividends,  or  extra  dividends,  declared  during  the  time. 

Expires  187  (Signed) 

A  "  call "  is,  by  the  same  practice,  a  contract  to  sell  to  the 
bearer,  and  is  made  out  as  follows  : 

New  York,  187 

For  value  received,  the  bearer  may  call  upon  the  undersigned  for 
shares  of  the  stock  of  the  company,  at 

per  cent,  of  its  par  value,  at  any  time  within  thirty  days  from  date.  The 
bearer  is  entitled  to  all  dividends,  or  extra  dividends,  declared  during 
the  time. 

Expires  187  (Signed) 

A  '*  double  privilege  "  is  a  combination  of  a  put  and  a  call 
in  one  contract ;  that  is,  it  is  an  agreement  either  to  sell  to,  or 
to  purchase  from,  the  bearer,  the  stock  in  question.  The 
form  is  as  follows  : 

New  York,  187 

For  value  received,  the  bearer  may  call  on  the  undersigned  for 

shares  of  ,  at  per  cent,  of  its  par  value, 

at  any  time  within  thirty  (30)  days  from  date. 

Or  th€  bearer  tnay^  at  his  option,  deliver  the  same  to  the  undersigned, 
at  per  cent,  of  its  par  value,  at  any  time  within  the  period 

named. 

All  dividends,  or  extra  dividends,  declared  during  the  time,  are  to  go 
with  the  stock  in  either  case,  and  this  instrument  is  to  be  surrendered 
upon  the  stock  being  either  called  or  delivered. 

Expires  187  (Signed) 
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We  are  further  informed  that  the  practice  is  for  "  puts  "  to 
be  issued  somewhat  below,  and  "  calls  "  somewhat  above  the 
market  price.  The  same  is  true  of  double  privileges,  which 
are,  however,  issued  closer  to  the  market  than  puts  or  calls 
singly.  These  distances  are  regarded  as  part  pf  the  consid- 
eration of  the  contract,  and  vary  from  day  to  day,  according 
to  the  activity  of  the  particular  stock  and  state  of  the  market. 
The  average  distance  is  reported  to  be  i  to  2  1-2  per  cent,  on 
an  ordinary  market. 

To  "  put  up  a  hiargin  "  is  to  place  with  the  broker  a  sum 
to  secure  him  from  loss  when  dealing  for  his  principal.  The 
rule  is  for  customers  buying  and  calling  on  a  margin  to  de- 
posit with  the  broker  a  fixed  percentage,  varying  from  5  to 
10  per  cent,  of  the  security. 

"  Straddles,"  according  to  Mr.  Crump,  is  an  American  slang 
rendering  of  the  English  "  put  and  call."  In  the  New  York 
market,  however,  "  straddles  "  are  regarded  simply  as  double 
privileges  issued  ofi  the  market,  in  place  of  at  a  distance  each 
side  of  the  market.  They  cost  more  in  cash  than  double 
privileges,  the  difference  being  generally  equal  to  the  dis- 
tance from  the  market  at  which  the  double  privileges  are 
quoted  at  the  time. 

In  other  respects  we  have  much  improved  on  English 
phraseology.  Why  a  speculator,  who,  having  engaged  to 
deliver  |l  10,000  shares  of  Lake  Shore  ten  days  hence,  finds 
that  all  the  Lake  Shore  in  the  market  has  been  bought  up 
by  other  operators,  so  as  to  compel  him  to  ruinous  sacrifices, 
should  be  said  to  be  "  roasted,"  it  is  hard  to  see.  It  is  not, 
however,  hard  to  see  why  he  should  be  said  to  be  "cornered." 
Checkers  is  a  game  of  which  even  city  gamblers  may  retain 
a  recollection,  and  cornering  in  checkers  is  an  operation 
illustrative  of  cornering  in  stock  speculation.  Even  Centen- 
nial themes  might  condescend  to  be  used  for  the  same  pur- 
pose. Cornwallis,  for  instance,  is  gradually  "  cornered  "  in 
Jamestown. — Road  after  road  is  blocked.  At  last  even  es- 
cape by  sea  is  prevented  by  the  French  fleet,  and  the  English 
commander,  according  to  his  own  despatches,  is  in  a  "  cor- 
ner "  whose  open  sides  the  skill  of  the  enemy  is  about  to 
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close.  When  closed  entirely,  other  metaphors  may  be  re- 
sorted to,  and  the  "  corner,"  to  use  General  Grant's  famous 
description  of  General  Butler's  situation  at  one  time  on  the 
Peninsula,  becomes  a  "  bottle."  But  in  street  speculations, 
it  is  never  intended  that  the  *'  corner,"  even  if  the  unlucky 
operator  be  enticed  into  it,  should  be  absolutely  closed.  A 
way  is  always  open  for  him  to  escape ;  only  for  the  use  of 
this  way  he  has  to  pay  enormously. 

Mr.  Crump,  while  tacitly  admitting  that  "  corner "  is  a 
happier  expression  than  "  roast,"  cannot  make  up  his  mind 
that  it  is  right  to  abandon  "  syndicate "  for  "  clique,"  or 
"pool,"  or  "ring."  But  "clique,"  is  not  a  term  used  dis- 
tinctively in  stock  operations ;  nor  is  it  likely  that  a  phrase  so 
often  applied  to  groupings  based  on  sentimental  and  fashion- 
able distinctions,  would  be  extended  to  operations  so  devoid 
as  are  those  of  the  stock  market  of  either  sentiment  or 
fashion.  "  Pool  "  is  undoubtedly  a  common  term  among  us; 
but  without  any  knowledge  on  the  subject  beyond  that  de- 
rived from  the  few  legal  investigations  in  which  the  term 
comes  up,  we  should  suppose  that  it  is  limited  to  contracts 
between  two  or  more  operators  by  which  they  agree,  as  to  a 
particular  line  of  operations,  to  divide  their  winnings  and 
share  their  losses.  A  "  pool "  may  be  illegal,  when  it  be- 
comes so  exhaustive  as  to  control  a  market,  and  to  produce 
a  famine  of  any  staple  essential  to  public  comfort  or  health. 
Some  years  ago,  when  it  was  alleged  in  Pennsylvania  that 
certain  great  capitalists  had  bought  up  the  coal  mines  of  a 
particular  district  so  as  to  reap  immense  profits,  it  was  de- 
clared by  a  judge  of  the  Supreme  Court,  when  incidentally 
noticing  the  question  in  a  case  before  that  tribunal,  that  such 
a  combination  to  hoard  coal,  if  carried  on  so  as  to  pro- 
duce a  coal  famine,  would  be  a  conspiracy  at  common 
law.  Indubitably  both  by  Roman  and  English  common 
law,  contracts  to  carry  out  such  combinations  are  void  if 
their  effect  is  to  extort  grossly  excessive  prices  for  necessary 
staples.  But  "  pooling  "  in  order  to  obtain  reasonable  profits 
is  under  no  circumstances  illegal ;  nor,  however  disreputable 
is  the  term,  is  there  any  line  of  business  in  which  several 
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operators  are  engaged,  in  which  "  pooling/'  for  one  purpose 
or  another,  is  not  constantly  resorted  to. 

To  "  syndicates  "  Mr.  Crump  assigns  functions  much  less 
lofty  than  those  which  we  have  been  pleased  to  associate  with 
such  organizations.  To  us  syndicates  are  chiefly  known  as 
companies  of  great  capitalists,  foreign  and  domestic,  who 
unite  in  taking  public  loans  in  immense  blocks,  and  then 
selling  in  smaller  parcels.  An  English  syndicate,  however, 
according  to  Mr.  Crump,  is  "  a  combination  of  speculative 
capitalists  which  is  formed  either  to  divide  a  loan  amongst 
them  and  unload  their  portions  upon  the  public  as  oppor- 

i  tunities  may  occur,  or  to  '  wash  *  a  stock  up  and  down,  get- 

ting what  they  can  out  of  the  unwary  public  during  the 

i  operation."     If  so,  this  "  washing,"  done  by  a  combination 

of  adroit  and  bold  men,  by  which  a  worthless  security  is 

j  bolstered  up  by  false  puffs,  and  put  upon  the  stock  market 

i  at  fictitious  quotations,  on  purchases  purely  illusory,  is  a 

conspiracy  at  common  law.  The  conspirators  may  no  longer 
in  the  ameliorations  of  recent  jurisprudence,  be  indictable  in 
a  criminal  court.  But  he  who  by  such  processes  fraudulently 
sells  stock  to  another,  is  liable  in  an  action  for  deceit.  The 
only  defence  to  such  an  action — and  it  is  a  defence  which  it 
is  important  to  notice — is  that  the  buyer  was  a  co-conspira- 
tor with  the  seller.  If  each  was  a  gambler,  and  if  the 
buyer  knew  the  cheat  but  thought  that  he  was  about  to 
overcheat  and  to  turn  the  seller's  fraud  against  himself,  then 
the  buyer  is  without  redress. 

In  the  London  stock  exchange,  the  middle  and  the  end 
of  each  month  are  settling  days.  "Each  fortnightly  set- 
tlement," Mr.  Crump  tells  us,  "  occupies  three  days ;  the 
first  is  the  carrying  over  or  contango  day,  the  second  is  the 
name  or  ticket  day,  and  the  third  is  the  day  for  paying  the 
differences,  or  the  amount  of  money  for  stock  or  shares  to 
be  taken  off  the  market.  The  settlements  in  consols  is 
monthly,  and  near  the  commencement.  The  extent  of  the 
business  transacted  in  the  stock  markets  has  been  very  ac- 
curately measured  since  the  establishment  of  the  clearing 
house.     All  transactions  being  settled  by  cheques,  the  in- 
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crease  in  the  clearing  house  totals  on  a  stock  exchange  set- 
tling day,  correctly  indicates  the  amount  of  money  which 
has  passed  between  buyers  and  sellers."  In  Broad  street, 
sales  are  made  for  either  "  cash  "  or  "  regular."  "  In  the 
first  case,  purchases  have  to  be  settled  the  same  day  before 
2.1$  p.  M.,  and  in  the  second  on  the  following  day.  Time 
contracts  correspond  to  our  time  bargains,  and  have  about 
the  same  conditions  attaching  to  them  with  the  exception 
that  the  rate  of  interest  charged,  answering  to  our  contango, 
is  generally  6  per  cent.,  unless  otherwise  stipulated,  and  is 
not  influenced  by  a  varying  standard  such  as  our  bank  rate." 

At  common  law  it  was  never  pretended  that  a  contract  to 
sell  an  article  to  be  delivered  in  future  was  void  when  the 
seller  at  the  time  of  contract  did  not  have  the  article  under 
his  control.  In  New  York,  under  the  Revised  Statutes,  as 
originally  adopted,  all  such  sales  were  pronounced  to  be  ille- 
gal.* This,  however,  was  found  to  produce  so  much  incon- 
venience that  in  1858  the  provision  was  repealed,  and  the 
following  adopted  'J  "  No  contract,  written  or  verbal,  here- 
after made  for  the  purchase,  sale,  transfer,  or  delivery,  of 
any  certificate,  or  other  evidence  of  debt,  *  *  shall  be 
void  or  voidable  for  any  want  of  consideration,  or  because 
the  vendor  at  the  time  of  making  such  contract  is  not  the 
owner  or  possessor  of  the  certificate  or  the  evidence  of  such 
■debt,  share  or  interest." 

In  England  the  only  applicatory  statute  is  that  of  8  &  9 
Vict.  ch.  109,  which  provides  "that  all  contracts  or  agree- 
ments, whether  by  parol  or  in  writing,  by  way  of  gaming  or 
wagering,  shall  be  null  and  void  ;  and  that  no  suit  shall  be 
brought  or  maintained  in  any  court  of  law  or  equity  for 
recovering  any  sum  of  money  or  valuable  thing  alleged  to  be 
won  upon  any  wager,  or  which  should  have  been  deposited 
in  the  hands  of  any  person,  to  abide  the  event  on  which  any 
ivager  should  haye  been  made."  At  common  law,  in  Eng- 
land, unless  a  wager  violated  public  decency  or  morality,  a 

•  See  Frost  v.  Clarkson,  7  Cow.  24. 
7  See  2  Rev.  Stats.  6th  Ed.  1005. 
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suit  on  it  could  be  sustained.^  In  this  country,  however,  this 
has  been  doubted,  and  suits  on  wagers  have  been  dismissed,' 
We  have  Just  noticed  that  at  common  law  the  fact  that  the 
speculator  who  orders  certain  stocks  to  be  sold  for  him  does 
not  at  the  time  of  contract  own  the  stock  sold,  does  not  vitiate 
the  contract.  An  interesting  illustration  of  this  principle 
occurs  in  a  Pennsylvania  case  which  was  decided  in  1872, '" 
It  was  held  by  the  supreme  court,  as  is  stated  in  opinion  of 
Chief  Justice  Thompson,  that  when  the  contract  is  that  the 
stock  dealt  for  is  not  to  be  delivered  in  specie,  but  the  broker 
and  the  speculator  are  to  settle  by  paying  the  difference  to 
each  other  at  the  close  of  the  transaction,  then  such  contract 
is  invalid  as  a  gambling  transaction.  It  was,  on  the  other 
hand,  lield  that  where  the  speculation  is  founded  upon  a  real 
sale  and  purchase  of  stocks,  and  the  stocks  are  actually  sold, 
bought  and  delivered,  then  the  transaction  ■  is  one  which  the 
courts  will  sustain.  When  the  seller  not  only  does  not  own 
the  stock,  but  does  not  intend  to  intermediately  buy  the 
stock  for  the  purpose  of  delivering  it,  then  the  transaction 
is  obnoxious  to  the  statutes  prohibiting  betting  and  gam- 
bling; and  so  by  the  same  court  it  was  previously  held." 
But  even  in  the  opinion  in  which  this  was  ruled,  it  was  ad- 
mitted that  the  "  bona  fide  purchase  of  stocks  no  doubt  can 
be  conducted  lawfully,  and  can  be  so  conducted  without  in 
the  least  trenching  on  the  gambler's  province.  *  *  Bona 
fide  time  contracts  about  stocks  and  other  personal  property 
seem  from  custom  to  be  necessary  in  our  country,  and  al- 
though such  transactions  may  be  greatly  affected  by  the  rise 
and  fall  of  the  market,  yet  they  are  not  for  this  reason  obnox- 
ious to  the  objections  to  transactions  we  are  now  considering; 
for  in  such  case  the  losing  party  has  something  for  his  money, 
but  the  losing  gambler  nothing."  It  was  therefore  ultimately 
held  that  when  a  transaction  is  bona  fide,  and  not  merely  a 
form  to  cover  gambling  transactions,  (which  is  for  the  Juiy  to 

'  See  Dalby  v.  Assurance  Co.,  ij  C.  B.  365, 

'  See  Mr.  Perkins'  note  to  Benjamin  on  Sales,  }  543. 

'"  Smith  V.  Bouvier,  70  Penn.  St,  339. 

■■  Brua's  Appeal,  55  Penn.  St.  294. 
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determine,)  then  the  fact  that  the  party  selling  has  not  the 
stock  under  his  control  at  the  time  of  sale,  does  not  make 
the  contract  illegal.  The  same  view  is  held  to  be  good  at 
common  lawin  New  York." 

Against  risk  of  loss  the  broker  is  abundantly  fortified.    He 
may,  on  buying  stocks  at  his  principal's  order,  take  an  assign- 
ment of  the  stock  in  his  own  name,  as  security  for  the  amount 
advanced;  and  he  may  hold  the  stock  until  reimbursed.'^ 
He  may  receive  deposits  from  a  stock-gambling  principal, 
but  no  suit  lies  against  him,  as  we  have  seen,'*  to  recover 
back  the  deposit,  because  the  law  will  not  aid  in  enforcing 
any  illegal  contract.     He  is  entitled  to  require,  and  does 
always  in  practice  require,  as  we  have  already  seen,  a  margin 
from  his  principal  to  secure  him  from  loss.     When,  however, 
this  margin  is  not  sufficient  to  enable  stock  in  the  broker's 
hands  to  be  held  without  loss,  the  broker  is  not  at  liberty  to 
sell  the  stock  without  giving  the  owner  an  opportunity  to  in- 
crease his  margin  and  hold  the  stock  for  a  rise.'s     Nor  will 
the  courts  sustain  a  custom  by  which  brokers  can  use,  by 
hypothecation,  securities  deposited  with  them  -as  margin.'* 
An   order,   however,   to   a   broker    to   buy   stock,   deliver- 
able at  any  time,  at  buyer's  option,  in  sixty  days,  will  not, 
even  though  sustained  by  custom,  authorize  the  broker  to 
buy  the  stock  himself  at  thirty  days,  and  deliver  it  to  his 
customer  at  the  end  of  sixty  days  at  an  increased  price  and 
interest,  besides  the  usual  commission.'^ 

It  may  be  worth  while  to  glance  more  in  detail  at  the  three 
groups,  individual  members  of  which  appear,  directly  or  in- 
directly, in  all  cases  of  stock  litigation.  The  customers  come 
first,  and  customers  fall  into  two  classes:  the  capitalist  seek- 
ing investments,  and  the,  speculator.     These  classes  run  into 

"  Frost  V.  Clarkson,  7  Cow.  24. 

'3  Horton  v,  Morgan,  19  N.  Y.  170. 

** Staples  V.  Gould,  9  N.  Y,  520. 

'SRitter  V.  Cushman,  7  Robt.  N.  Y.  294;  35  How.  Pr.  284.  See  White 
V.  Smith,  6  Lans.  5. 

**  Lawrence  v.  Maxwell,  33  N.  Y.  19.  See  Baker  v.  Drake,  53  N.  Y. 
211 ;  White  v.  Smith,  54  N.  Y.  522. 

'7  Day  V.  Holmes,  103  Mass,  306. 
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•each  other:  the  capitalist  is  always  open  to  the  temptation 
to  speculate ;  the  speculator  always  looks  forward  to  becom- 
ing a  capitalist.  With  the  speculator,  however,  when  treat- 
ing of  customers,  we  shall  exclusively  have  to  do;  and  the 
speculator  presents  himself  to  us  in  many  interesting  legal 
relations.  However  knowing  he  may  be,  he  can  never,  ex- 
cept in  rare  contingencies,  know  as  much  as  others  of  whom 
at  any  time  he  may  become  the  dupe.  We  do  not  speak  of 
the  fact  that  in  the  long  run  he  must  succumb  to  the  broker 
to  whom  alone  the  profits  of  speculations  ultimately  belong. 
What,  however,  should  never  be  forgotten,  is  that  there  is 
no  stock  in  the  market  as  to  which  the  ordinary  investor  is 
not  open  to  be  imposed  on  by  others  Vho  are  possessed  of 
secrets  of  which  he  is  not  advised.  We  have  already  noticed 
the  suspicions  afloat  as  to  Lord  Shelburne's  speculations.  It 
is  far  more  agreeable  to  speak  of  the  delinquencies  of  Eng- 
lish statesmen  than  of  our  own ;  and  we  may  therefore  notice, 
as  a  further  illustration  of  peculation,  the  operations  of  Lord 
Bute.  He  came  to  London  so  poor  as  to  be  obliged  to  avail 
himself  of  the  coaches  of  his  friends  to  be  carried  from  house 
to  house ;  he  left  office  one  of  the  richest  men  of  his  times. 
While  in  office,  had  occurred  the  peace  of  Fontainebleau. 
Prior  to  that  peace,  stocks  vibrated  madly ;  if  peace  seemed 
probable,  consols  went  up;  if  war  was  to  continue,  and 
•especially  under  such  a  minister  as  Bute,  consols  dropped. 
Never  was  there  a  government  which  seemed  so  irresolute. 
At  one  time  it  was  intimated  that  war  counsels  prevailed ;  and 
when  prices  fell,  it  was  noticed  that  those  in  the  confidence 
of  the  government  were  heavy  purchasers.  Then,  on  authen- 
tic rumors  of  peace,  prices  went  up,  and  tliose  in  the  secret 
had  an  opportunity  to  sell.  So  was  it  with  regard  to  impor- 
tant public  intelligence.  No  item  of  such  intelligence,  it  was 
whispered,  was  suffered  to  transpire,  until  it  had  been  duly 
used  to  benefit  the  minister's  confidential  friends.  How  far 
a  similar  practice  existed  in  our  own  civil  war,  it  is  impossible 
to  say.  All  we  know  is,  that  officers  of  the  government  were 
possessed,  time  after  time,  of  secrets  of  immense  value  to 
speculators,  and  that  speculators,  in  the  confidence  of  these 
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very  officers,  made  great  fortunes  at  the  time  these  secrets 
were  likely  to  be  effective. 

The  telegraph  has  now  put  parties  on  a  level,  so  far  as  con- 
cerns such  great  public  events  as  the  results  of  battles;  but 
it  is  otherwise  as  to  political  coups  d'etat,  and  as  to  the  opera- 
tions of  our  great  business  corporations.     The  President  of 
the  United   States,  for  instance,  or  the  Secretary  of  the 
Treasury,  has  power,  by  a  stroke  of  the  pen,  to  produce  a 
temporary  famine  or  a  temporary  glut  of  currency.     On  the 
famous  Black  Friday,  when  the  best  stocks  could  not  find 
purchasers,  an  operator  who  was  in  the  secrets  of  the  gov- 
ernment could  have  made  immense  sums  by  buying  at  the 
lowest  figure,  and  selling  after  the  intervention  of  the  execu- 
tive was  made  known.     We  have  in  the  law  reports  two  cases 
of  the  making  or  losing  of  sums  of  sixty  and  eighty  thousand 
dollars  by  means  of  information  or  lack  of  information  as  to 
the  operations  of  a  particular  corporation ;  how  colossal  may 
have  been  the  fortunes  which  might  have  been  heaped  up  by 
a  knowledge  of  what  the  government  intended  to  do  on  a 
crisis  such  as  that  of  Black  Friday.     Smaller,  indeed,  are  the 
profits  to  be  made  by  being  in  the  secrets  of  a  great  business 
corporation ;  but  the  comparative  smallness  of  the  gains  is 
made  up  by  their  frequency.     A  railroad  company  like  the 
Boston  &  Albany,  for  instance,  intends  to  lease  a  road  here- 
tofore unproductive.     Even  supposing  the  directors  of  the 
former  road  do  not  buy  up  the  latter  for  themselves,  yet  the 
secret  is  apt  to  pass  to  the  directors*  friends,  and  the  direct- 
ors' friends  benefit  by  the  leasing.     Or  the  board  of  a  trunk 
road  determines  to  guarantee  certain  bonds  issued  by  a  com- 
pany in  aid  of  a  new  enterprise,  and  these  bonds,  by  means 
of  this  guaranty,  are  raised  to  par.     Yet  before  the  guaranty 
is  made  public,  those  in  the  secret  have  the  option  of  buying 
up  the  bonds  at  a  discount  so  great  as  to  make  a  profit  of 
from  twenty  to  forty  per  cent,  on  the  nominal  value  of  the 
bonds.     What  is  thus  made  by  the  speculator  in  the  secret, 
is  lost  by  the  speculator  out  of  the  secret.     The  speculator 
out  of  the  secret,  if  he  operates,  must  do  so  with  the  certainty 
of  being  overreached,  in  the  long  run,  by  those  better  advised. 
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What  legal  remedy  has  the  speculator  if  he  loses  his  money 
by  operations  such  as  those  just  noticed?  The  first  reply  to 
this  question  is  the  counter-question,  who  is  the  unlucky 
speculator  to  sue  ?  The  broker  whom  he  employs  ?  But 
the  broker,  if  he  acts  simply  as  such,  is  the  mere  agent  of 
the  speculator.  The  speculator  can  no  more  sue  the  broker 
for  obeying  his  orders  than  he  could  sue  himself.  Can  he  sue 
the  party  who  buys  or  sells  the  stock  which  our  speculator 
sells  or  buys  ?  But  such  party,  dealing  in  open  market,  and 
making  use  of  no  deceit  in  his  negotiation,  cannot  be  made 
responsible  if  hs  should  sell  stock  which  falls  in  value,  or 
buys  stock  which  rises  in  value.  And  even  supposing  our 
speculator  finds  some  one  to  sue,  is  he  himself  a  person  who 
can  maintain  suit  ?  Can  a  person  who  buys  a  lottery  ticket 
sue  the  lottery  agents  in  case  his  ticket  does  not  draw  a 
prize  ?  Can  a  person  who  has  an  opportunity  of  discover- 
ing the  value  of  an  investment  sue  for  damages  imputable 
to  his  own  neglect,  or  to  his  over-confidence  in  those  whose 
advice  he  takes  ?  The  last  is  an  interesting  question  which 
will  presently  be  more  fully  considered. 

The  "  tipper,"  to  whom  we  are  next  introduced,  in  sur- 
veying the  dramatis  personce  of  many  stock  suits,  presents 
himself  to  us  in  so  many  variations  that  he  must  be  examined 
in  some  detail.  A  "tipper,"  to  take  Mr.  Crump's  definition, 
is  a  person  of  weight,  who  advises  others  in  the  purchase  of 
stocks.  But  under  this  general  description  lurk  several  dis- 
tinct species.  The  "tipper"  may  be  an  honorable,  kindly 
man,  sincerely  desirous  of  benefitting  his  friends.  He  has 
been  very  successful  in  his  business  operations.  The  flood- 
tide  of  speculation  which  culminated  in  1872  produced  mul- 
titudes of  successful  business  men  whose  luck  was  largely 
attributable  to  the  growing  inflation  of  the  currency,  and  to 
the  stimulus  the  war  afforded  to  various  branches  of  industry, 
but  whose  sagacity,  energy,  and  courage  did  good  service  to 
the  country  as  well  as  to  themselves.  With  such  men,  un- 
broken success,  under  an  auspicious  sky,  produces  a  self- 
confidence  which  undertakes  gigantic  speculations  under 
skies  anything  but  auspicious.     A  series  of  railroads  have 
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been  built,  for  instance,  by  Mr.  A.,  and  his  associates,  in  the 
following  way  :  They  buy,  for  a  song,  the  stock  of  a  road 
w^hich  is  as  yet  scarcely  surveyed.  They  issue  bonds  suffi- 
cient to  build  the  road,  which  bonds  they  sell  to  their  friends 
as  "  perfectly  good,"  these  bonds,  at  7  or  8  per  cent.,  being 
usually  disposed  of  to  the  first  purchasers  at  90  cents  on  the 
.dollar.  The  road  is  put  in  running  order  and  it  makes  enough 
to  pay  the  interest  of  the  bonds  ;  or  if  it  does  not,  the  bonds 
are  guaranteed  by  one  of  the  great  trunk  lines.  The  friends 
who  take  the  bonds  get  all  they  waijt  for  their  money ;  and 
they  do  not  grudge  Mr.  A.,  if  by  the  operation  he  obtains  a 
block  of  stock  for  which  he  has  paid  nothing,  but  which  is 
beginning  to  sell  respectably  in  the  market.  So  far  so  good. 
Mr.  A.,  having  acquired  by  this  time  perfect  confidence  in 
his  stars,  attempts  a  Moscow.  It  may  be  the  Moscow  of  the 
Northern  Pacific ;  it  may  be  one  of  the  minor  Moscows 
which  represent  the  almost  innumerable  roads,  built  by  bond- 
holders in  the  last  few  years,  from  which  the  bondholders 
now  obtain  nothing.  The  Moscow  is  built,  either  in  whole 
or  in  part,  by  those  who  put  confidence  in  Mr.  A.  In  many 
cases  he  has  not  sought  their  confidence,  but  they  have 
sought  his.  In  the  Northern  Pacific,  it  is  true,  we  have  to 
complain  of  the  exceptionable  way  in  which  the  bonds  were 
put  on  the  market ;  Mr.  Cooke's  great  name  and  prior  suc- 
cesses being  used  by  agents  to  influence  obscure  and  ignor- 
ant small  capitalists,  in  remote  villages,  and  the  press  being 
improperly  subsidized  to  influence  those  who  have  no  other 
advisers  than  the  press.  But  the  "  tippers,"  generally  speak- 
ing, whom  we  now  consider,  took  no  such  course.  They  ad- 
vised only  those  who  applied  to  them  for  advice  and  they 
gave  advice  in  entire  good  faith,  and  with  an  honest  confi- 
dence in  success.  Had  they  disclosed  to  those  who  con- 
sulted them  all  the  facts  they  would  be  free  from  reproach. 
Had  they  said,  "  we  own  this  road ;  we  will  make  an  immense 
fortune  if  it  succeeds ;  the  bonds  we  sell  you  are  to  build  the 
road ;  your  money  is  to  build  it,  not  ours  ;  yours  is  all  the  risk 
of  stockholders,  without  their  great  contingent  profits," — had 
the  purchasers  of  the  bonds  been  told  this,  and  nevertheless 
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bought  the  bonds,  then  they  would  have  no  right  to  com- 
plain if  the  speculation  failed.  They  could  not  say,  "  we  re- 
lied on  Mr.  A.*s  advice,  as  a  disinterested  adviser ;  and  now 
we  find  that  he  was  not  a  disinterested  adviser,  but  was  using 
our  money,  without  any  risk  to  himself,  to  further  a  specula- 
tion of  great  risk  to  us." 

But  supposing  no  such  disclosure  of  his  secret  interests  is 
made  by  Mr.  A.  to  his  friends  who  consult  him  as  to  invest- 
ments, is  he  liable  to  them  in  case  these  investments  fail? 
In  answering  this  question,  we  find  that  those  thus  dealing 
with  Mr.  A.  fall  into  two  classes,  the  friend,  and  the  cestui 
que  trust.  Can  a  capitalist,  capable  of  business,  main- 
tain a  suit  against  a  "  tipper,"  because  the  "tipper,"  in  giving 
advice,  conceals  facts  which  make  him  a  partial  if  not  incom- 
petent adviser  ?  Now  first  have  we  to  observe  that  a  person 
capable  of  business  is  himself  guilty  of  negligence  if  he  omits 
to  make  due  enquiries  as  to  his  purchases,  and  relies  exclu- 
sively on  the  judgment  of  another.  "  Caveat  emptor''  is  the 
rule,  and  a  wise  rule,  however  harsh.  It  is  important  for  the 
community  that  no  man,  capable  of  opening  his  eyes  in  bus- 
iness, should  shut  them.  It  is  better  for  each  individual  that 
he  should  exercise  his  own  faculties,  and  not  rely  on  those  of 
others.  If  by  each  capitalist  this  scrutiny  had  been  applied 
in  the  last  few  years,  not  only  would  we  have  had  compara- 
tively few  breaches  of  business  faith,  but  we  would  have  been 
spared  most  of  our  great  commercial  disasters.  And  inde- 
pendently of  this  view,  we  must  remember  that  no  one  has  a 
right  to  expect  disinterested  advice  from  another,  if  the  ob- 
ject of  the  advice  be  gains  much  above  the  market  value.  A 
"  tipper,"  for  instance,  tells,  when  consulted,  of  an  investment 
that  will  produce  fifteen  or  twenty  per  cent,  interest  without 
risk.  "  But  why,"  is  the  natural  enquiry  which  would  arise 
from  an  ordinarily  cautious  breast,  "do  you  not  take  the 
investment  yoOrself,  or  put  it  upon  the  market,  obtaining  for 
it  a  premium?"  The  largeness  of  the  profits  is  sufficient 
notice,  in  law,  to  put  a  cautious  investor  on  his  guard ;  and  an 
incautious  investor  must  take  the  consequences  of  his  own 
folly.     It  is  otherwise  where  there  is  a  fraudulent  misstate- 
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ment  calculated  to  deceive  an  ordinarily  prudent  man.  In 
such  case  he  has  an  action  of  deceit  against  the  "  tipper." 
But  if  there  be  no  such  fraudulent  misstatement,  the  business 
investor  cannot  complain  because,  from  his  over-trust  in 
another,  he  assigned  to  that  other  duties  he  should  have 
assumed  himself. 

Far  different  is  it  when  the  "tipper"  stands  in  the  relation 
of  trustee  or  agent  to  the  person  for  whom  the  investment  is 
made.  In  such  case  we  must  take  into  view  two  leading 
principles  of  law.  The  first  is  that  an  agent  is  bound  to  scru- 
pulous good  faith  towards  his  principal,  and  is  liable  in  dam- 
ages for  losses  occurring  to  the  principal  from  any  failure  in 
such  good  faith.  The  line  between  a  friend  giving  advice 
and  an  agent,  is  well  marked,  both  in  the  Roman  law  and  in 
our  OAvn.  The  friend,  merely  advising,  is  not  liable  in  dam- 
ages for  advice  which  is  not  fraudulent.  The  agent,  whether 
he  be  paid  or  not,  is  liable  for  mere  suppressions  of  fact,  if 
the  facts  so  suppressed  show  bad  faith  to  his  principal.  He 
receives  from  his  principal,  for  instance,  money  to  invest. 
He  invests  this  money  in  a  speculation  in  which  the  risks  are 
his  principal's,  while  success  will  bring  large  profits  to  him- 
self. In  such  case  for  him  so  to  invest,  without  advising  his 
principal,  is  a  breach  of  good  faith  which  makes  him  pecun- 
iarily liable  to  his  principal  for  the  losses  the  latter  incurs. 
He  must  pay  these  damages  as  a  penalty  for  his  bad  faith. 
And  by  the  second  of  the  rules  to  which  we  have  just  re- 
ferred, he  must  pay,  because  a  trustee  who  speculates  with 
his  client's  funds  must  make  good  the  latter's  losses,  and  pay 
over  to  him  whatever  profits  the  speculation  may  have  pro- 
duced. This  is  one  of  the  great  safeguards  of  society,  for 
only  by  the  stern  application  of  this  principle  can  the  prop- 
erty of  the  dependent  be  protected,  and  the  community  saved 
fronft  multitudes  of  disastrous  and  dishonorable  speculations. 

What  has  just  been  said  applies  with  peculiar  force  to  the 
broker  who  undertakes  to  **  tip  "  for  his  principals,  or,  in  other 
words,  to  advise  them  as  to  their  investments.  We  have 
already  discussed  the  tendency  of  the  courts  to  relieve  the 
broker  from  the  ordinary  limitations  of  agency,  by  viewing 
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him  as  in  some  relations  agent  for  both  buyer  and  seller,  and 
by  treating  his  memoranda,  and  the  bought  and  sold  notes 
he  gives  buyer  and  seller,  as  not  only  taking  the  sale  out  of 
the  statute  of  frauds,  but  as  creating  obligations  on  -which 
either  party  can  sue.     Again  must  we  call  attention  to  the 
fact  that  this  expansion  of  the  law  of  agency  confers  on  the 
broker  anomalous  and  almost  absolute  powers;  and    these 
powers  are  fortified  by  the  security  which  the  decisions  we 
have  noticed  permit  the  broker  to  insist  on  against  his  prin- 
cipal by  means  of  margins.     We  have  also  seen  tha.t    the 
attempts  to  limit  speculation,  by  prohibiting  sales  on     time 
when  the  seller  has  not  the  stock  on  hand  at  the  contract, 

• 

have  failed;  and  that  the  law  is  that  no  stock  contract  is 
illegal  which  is  not  obnoxious  to  the  statutes  against  gajn- 
bling  and  wagering.      If  the  great  powers  thus  given    to 
brokers  are  to  be  maintained,  then  it  is  necessary  for    ^^ 
safety  of  the  community  that  the  office  of  the  broker,  so  fer 
as  concerns  stock  speculations,  should  be  strictly  defined, 
and  the  responsibilities  belonging  to  his  fiduciary  position 
should  be  resojutely  imposed.     If  a  broker  is  to  be  an  ag^"^ 
with  such  great  powers,  then  he  must  be  subjected    to   at 
least  all  an  agent's  ordinary  responsibilities.     He  must  stnp 
himself  of  all  interest  in  the  stocks  as  to  which  as  slS^ 
he  is  invited  to  exercise  discretionary  powers;  and    if   ^^ 
exercises  such  discretionary  powers  as  to  stocks  in  whioh  ^^^ 
is  interested,  then  he  must  pay  the  losses  his  principal  it%^^^ 
by  the  transaction.     In  any  view  he  must  remember  tha^^ 
duty  is  to  obey  instructions,  and  not  to  advise  as  to  in^^^^^ " 
ments ;  and  that  for  him  to  unite  the  broker's  position   "^^^ 
that  of  the  confidential  friend,  exposes  him  to  damag^^    ^ 
curred  by  any  failure  on  his  part  to  communicate  to  his  P^, ' 
cipal  all  the  facts.     The  country  has  suffered  enough  alr^^   r 
from  stock  gambling.     It  has  suffered  by  the  ruin  of  cr»*^ 
tudes  of  innocent  and  dependent  families,  whose  means  1*^ 
been  swamped,  through  the  cupidity  of  their  agents,  i^  ^  ' 
terprises  which  never  would  have  been  undertaken  if  it  ^ 
not  been  that  in  such  speculations  the  agents  expect^^ 
reap  large  profits,  while  the  principal  alone  was  expose^ 
loss. 
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The  country  has  suffered  also,  by  the  same  process,  in  the 
damage  done  to  enterprises  which  are  meritorious,  the  bad 
dragging  down  the  good  into  a  common  ruin.  The  country 
has  preeminently  suffered  by  the  disgrace  to  its  credit,  and  to 
the  distrust,  which  it  must  itself  share,  attachable  to  the  ope- 
rations of  some  of  its  most  trusted  business  men.  Business 
laxity  and  political  laxity  have  cooperated  to  destroy  confi- 
dence of  man  in  man ;  and  to  the  loss  of  this  confidence  our 
present  stagnation  is  due.  Money  would  flow  freely  if  the 
owner  qf  money  knew  whom  to  trust.  The  courts  have  their 
own  part  to  perform  in  restoring  this  confidence.  To  the 
courts  is  attributable  the  vast  expansion  of  the  power  of 
brokers  which  the  last  few  years  have  noticed.  Brokers,  as 
matters  now  stand,  can,  by  the  stroke  of  their  pens,  bind  their 
principals  to  any  amount;  a  broker  can  represent  both  parties ; 
a  broker  has  the  key  to  a  market  at  once  the  most  fascinating 
and  the  most  fatal.  Stock  speculation  in  the  long  run,  while^ 
it  necessarily  enriches  the  broker,  by  the  same  necessity  im- 
poverishes the  speculator.  If  the  broker,  in  conducting  specu- 
lations for  his  principal,  is  to  have  enormous  power,  it  is 
proper  that  he  should  be  subjected  to  enormous  responsi- 
bilities. He  must  be  made  to  feel  that  if,  when  occupying 
this  fiduciary  position,  or  wielding  these  vast  powers,  he  acts 
on  his  own  account,  he  acts  at  his  own  risk.  He  must  be 
taught  that  for  one  in  his  position  to  advise,  is  to  guarantee. 
He  must  learn  also  that  the  state  regards  stock-gambling  as 
an  evil  thing,  and  that  the  broker  who  leads  clients  into  stock- 
gambling  must  show  a  clear  case  of«  complicity  on  their  part 
if  he  would  escape  paying  their  losses.  He  must  discover 
that  to  him  is  preeminently  applicable  the  fundamental  prin- 
ciple of  trusts,  that  a  trustee  who  speculates  with  a  client's 
funds  must  pay  all  gains  to  the  client,  and  bear  all  losses 
himself. 

Francis  Wharton. 

Cambridge,  Mass. 
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"A  nolle  prosequi^  it  is  said  in  Tidd*s  Practice,  "is  an 
acknowledgment  or  agreement  by  the  plaintiff,  that  he  will 
not  further  prosecute  his  suit,  as  to  the  whole  or  a.  part  of 
the  cause  of  action ;  or,  where  there  are  several  defendants, 
against  some  or  one  of  them."* 

It  is  not  proposed,  in  this  article,  to  discuss  the  technical 
nolle  prosequi  in  civil  causes,  but  in  criminal.'  In  substance, 
it  is  the  same  in  both ;  but,  as  there  may  be  minor  differ- 
ences, this  article  will  be  less  likely  to  mislead  if  kept  pretty 
distinctly  within  the  bounds  of  the  criminal  law. 

The  attention  of  the  profession  throughout  the  country 
was  directed  to  this  subject,  by  the  entering,  not  long  after 
the  termination  of  the  great  suit  of  Tilton  v.  Beecher,  of  a 
.  nolle  prosequi  to  an  indictment  for  libel  which  had  been  pro- 
cured by  Beecher  against  Moulton,  Tilton's  principal  witness, 
in  face  of  the  protest  of  Moulton  who  demanded  to  be  tried. 
It  seems  that  the  grand  jury  had  been  induced  to  find  the 
indictment  for  the  purpose,  as  the  sequel  shows,  not  of  try- 
ing him,  but  of  placing  him  under  a  cloud,  to  impair  his 
credit  while  testifying  in  a  civil  cause.  That  cause  occupied 
six  months  in  the  trial,  the  proceedings  were  published  all 
over  the  country ;  and,  during  almost  this  entire  period, 
Moulton,  who  was  permitted  to  say  nothing  except  in  exact 
response  to  questions  put  to  him  while  he  sat  in  the  witness 
chair,  in  a  cause  in  which  he  had  no  interest  and  over  which 
he  had  no  control,  was  held  up,  by  the  able  counsel  of  the 
party  against  whom  he  was  called,  and  by  half  the  news- 

'  2  Tidd  Pr.  735. 

»  See,  as  to  the  doctrine  in  civil  causes,  Tidd's  Prac.  ut  sup.;  the  notes 
to  Salmon  v.  Smith,  1  Saund.  5th  Ed.  206  ;  Minor  v.  Mechanics'  Bank,  I 
Pet.  46,  73,  et  seq. 
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papers  of  the  land,  as  a  perjured  scoundrel.  But  a  heavier 
blow  fell  when  his  wife  was  required  to  testify,  and  she,  too, 
was  by  Beecher  and  his  helpers  and  adherents  proclaimed  to 
the  country  as  a  perjurer.  The  civil  trial  being  ended,  Moul- 
ton  determined  to  have  now  his  turn  ;  the  indictment  which 
had  hung  over  him  to  discredit  him  should  be  tried,  and  then 
it  would  be  decided  who  it  was  that  was  perjured.  But 
Beecher  and  the  district  attorney  were  too  much  for  him ; 
the  latter,  under  the  wing  of  the  former,  in  the  face  of 
Moul ton's  protest,  entered  a  nolle  prosequi;  and  so,  it  was 
by  outside  people  supposed,  ended  an  indictment  which  had 
fully  accomplished  its  mission.  Thus  Moulton  appears  to 
have  understood  it;  and,  bent  on  vindicating  himself  and 
wife,  he  brought  a  suit  against  Beecher  for  malicious  prose- 
cution in  swearing  out  the  indictment.  To  this  suit  Beecher 
demurred,  on  the  ground  that  the  nolle  prosequi  did  not  end 
the  prosecution.  Hence  arose  the  question.  What,  in  the 
criminal  law,  is  a  nolle  prosequi?  The  court,  in  the  first  in- 
stance, sustained  the  demurrer ;  it  has  been  argued  on  ap- 
peal, and,  while  I  write,  the  decision  has  not  been  pro- 
nounced. But  there  lies  a  further  appeal  to  the  Court  of 
Appeals  ;  and  there,  I  presume,  the  question  will  go,  whatever 
be  the  present  determination. 

I  do  not  deem  it  decorous  or  proper  to  argue  before  even 
the  legal  public  a  question  of  law  which  is  pending  in  court. 
That  question — namely,  whether,  under  the  circumstances,  an 
action  for  malicious  prosecution  can  be  maintained  on 
the  entry  of  this  nolle  prosequi— ^o^s  not  lie  within  the 
scope  of  this  article.  On  that  question,  I  have  taken  care 
to  have  no  opinion,  by  avoiding  any  looking  into  the  author- 
ities relating  to  it.  Whatever  the  law  is  the  Court  of  Appeals 
will  doubtless  declare  it  to  be  ;  and,  if  compelled  to  sustain 
the  demurrer,  the  judges,  with  heavy  hearts,  winning  the 
sympathy  of  the  profession  throughout  the  country,  will  pro- 
nounce the  judgment  rendering  indelible  as  foul  a  blot  as 
was  ever  cast  upon  the  administration  of  justice,  even  in  the 
worst  of  times,  under  the  worst  of  governments. 

As  I  shall  speak  of  the  Beecher  controversy  again  before 
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this  article  closes,  I  wish  to  make  the  further  prelimir^aLiry 
statement,  that,  on  the  merits  of  it,  that  is,  whether  Molx  ItcDti 
and  his  wife,  Tilton,  and  perhaps  some  others  are  guilty    of 
perjury,  or  whether  the  perjury  is  on  the  other  side, — I   1~»  SLrvt 
no  opinion  to  express  in  this  article,  and  none  which       si-«iy 
reader  will  have  a  right  to  infer;  especially  none  adverts- ^    to 
Beecher.     If,  on  the  question  of  nolle  prosequi,  invol^^^irmg, 
thus  far,  the  forbidding  of  Moulton  to  try,  in  a  cause  ^v^l^i^h 
he  can  manage,  whether  or  not  he  and  his  wife  are'guil't3^    of 
the  perjury  charged  on  them  by  Beecher  in  a  caiise  ^vl^i^h 
Beecher  managed,  my  sympathies  are  with  the  layman  ;      ^"till, 
on  the  other  hand,  if  the  layman  had  the  preacher  "dc^^%«^>^»  * 
in  like  manner,  my  sympathies  would  be  with  him;  an.<:i    ^^ 
would  be  those  of  the  entire  legal  profession. 

A  newspaper  report  before  me  of  the  hearing  on  dem  u  irirer 
at  general  term  quotes  Shearman,  Beecher*s  lawyer,  as    ^^-7" 
ing:     "  It  is  quite  clear  that  there  is  another  remedy    o»^  * 
more  efficient  character;  for  a  malicious  prosecution  cai.«^^^^^ 
be  sustained  without  perjury,  and  for  perjury  there  is  a:r»    ^-H^- 
questionable  and  effective  remedy  in  the  way  of  crinc^*^^ 
prosecution."     Now,  if  Shearman  really  said  this,  it  sl^^^^^^ 
him  to  be,  what  undoubtedly  he  is,  a  most  careful  and  j'^**^" 
ble  counselor.     The  observation  turns  attention  away   f^^^-^ 
the  real  hardships  of  the  case,  while  it  does  not  in  the    1^^^ 
endanger  his  client.     An  indictment  in  behalf  of  Mo*^**^ 
against  Beecher  in  the  hands  of  the  prosecuting  officer   '^^'^ 
noL  prossed,  under  Beecher's  wing,  the  latter's  indict H^^^ 
against  Moulton!     He  could  kill  it  in  the  embryo;  or,  i» 
chose  not  that,  he  could  stop  it  with  his  nolle  prosequi ;    <^^*^ 
he  was  after  still  higher  game,  he  could  so  conduct  the   ^^^ 
as  to  make  a  verdict  for  the  defendant  sure.     The  **  CiO^ 
Churches"  runs  its  criminal  courts  in  the  interests  of  reli0^*^ 
— it  protects  the  godly.     When  Beecher  requested,  it     *   ' 
dieted,  not  only  Moulton,  but  Tilton.     Yet  in  vain  did  T^i'*^ 
appear  in  court  and  demand  a  trial.     And  when  that  ira^*^  ' 
ment  also  had  served  its  purpose,  the  blessed  nolle  praS^^ 
appeared,  and  laid  it  quietly  to  sleep.     Had  Shearman  ^^* 
that  the  question  could  be  settled  by  a  fresh  indicti^^ 
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against  Moulton,  the  prosecuting  officer  to  produce  Mrs,  Til-- 
ton  as  a  witness^  or  by  a  civil  suit  by  Beecher  against  Moul- 
ton, the  plaintiff  producing  Mrs.  Tilton  as  a  witness,  whereby 
all  the  eiddence,  ivkether  against  Beecher  or  Mrs,  Tilton,  would 
be  pertinent  to  the  issue,  and  admissible  in  a  trial  at  law,  he 
would  have  shown  himself  a  bad  counselor  if  he  believed  his 
client  to  be  guilty,  but  a  better  one  than  Beecher  has  ever 
yet  had  if  he  believed  him  innocent. 

I  will  explain  the  last  observation  for  the  benefit  of  any 
non-professional  reader  into  whose  hands  this  article  may 
casually  fall.     The  law  does  not  doubt,  any  more  than  the 
common  understanding  of  mankind  does,  that,  if  Beecher  is 
guilty  of  the  crime  charged,  Mrs.  Tilton  is  guilty  also ;  or,  if 
the  one  is  innocent,  so  is  the  other.     But  in  a  controversy  to 
which  Mrs.  Tilton  is  not  a  party,  it  will  not  admit  such  evi- 
dence as  her  confessions  of  guilt  against  the  party  denying 
it,  unless  some  foundation  for  the  admission  is  laid  ;  because, 
if  it  allowed  such  a  rule,  the  rights  of  parties  might  be  con- 
fessed away  by  third  persons.     But,  if  the  people  are  a  party^ 
as  in  the  case  of  an  indictment,  or  if  Beecher  is  a  party  in  a 
civil  suit,  this  party  may  produce  her  as  a  witness,  and  then 
this  evidence  against  her  may  be  introduced  by  way  of  dis- 
crediting her.     And  such  a  rule  is  right;  because,  among 
other  reasons,  one  who  introduces  a  witness  thereby  vouches 
for  the  witness*  credibility.     In  the  Tilton  v.  Beecher  case, 
the  law  was  such  that  Mrs.  Tilton  could  not  be  a  witness 
without  consent.     Beecher  testified,  in  substance,  that  she 
was  a  good  woman,  and  truthful ;  but  that  was  not  the  sort 
of  endorsement  required  as  foundation  for  admitting  evidence 
of  her  confessions,  if  such  there  were.     For  that  purpose, 
Beecher  must  produce  her  as  a  witness.     Tilton  consented  that 
he   should  do  so.      Beecher  refused.     The  significance  of 
Tilton's  offer  was  that  he  wished  a  trial  of  the  whole  case 
then  and  there.     Beecher's  refusal  was  a  sort  of  informal 
nolle  prosequi  to  any  such  enquiry.     Ever  since  that  time, 
Moulton,  by  the  aid  of  the  best  counsel  he  could  procure, 
'  has  been  endeavoring  to  devise  some  method  whereby,  for 
the  vindication  of  himself  and  wife,  he  could  compel  Beecher 
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to  a  trial  of  the  whole  case.  As  the  law  is,  Beecher  has  at 
all  times  had  it  in  his  power  to  compel  the  fullest  judicial 
investigation,  to  produce  all  his  own  evidence,  and  require 
his  pursuers  to  produce  all  of  theirs.  To  prevent  this  on  his 
side,  and  to  force  it  upon  him  on  the  other  side,  has  been  the 
"  tug  of  war  "  from  the  first  to  the  last.  I  do  not  know  how 
the  controversy  will  end ;  but,  for  the  present,  and  for  any- 
thing which  I  can  discern  beyond,  the  preacher  is  master  of 
the  situation.  If  his  demurrer  to  Moulton's  suit  is  finally 
overruled,  so  as  to  permit  the  trial  to  go  on,  can  Moulton  so 
manage  the  suit  as  to  force  Beecher  to  let  in  all  the  evidence? 
The  development  of  this  question  will  be  interesting. 

But  I  hasten  to  explain  the  law  of  nolle  prosequi  in  crim- 
inal causes. 

In  all  judicial  proceedings,  there  must  be  somewhere  a 
power  to  stop  the  machinery  of  the  court,  if,  for  any  reason, 
it  seems  best  that  the  cause  should  not  proceed  to  its  conclu- 
sion. In  the  criminal  law,  this  power  is,  in  England,  vested 
in  the  attorney-general ;  and  the  instrument  for  its  exercise  is 
a  nolle  prosequi.  The  applicant  for  it  is  commonly  the  de- 
fendant ;  and  formerly  it  seems  to  have  been  thought  that 
only  on  such  application  and  notice  to  the  prosecutor,  and  a 
hearing  on  the  question,  could  the  fiat  be  issued.  But,  though 
such  a  course  is  commended,  still,  in  point  of  law,  the  power 
lies  completely  in  the  hands  of  this  high  officer  of  the  crown; 
and  no  other  person,  official  or  unofficial,  no  party,  not  even 
the  court,  can  prevent  its  exercise.^  Neither,  on  the  other 
hand,  can  the  clerk  of  the  crown,*  or  the  attorney  who  ap- 
pears for  a  private  prosecutor,^  or  any  other  person,  enter  it, 
without  authority  from  the  attorney-general.^ 

In  England,  it  should  be  remembered,  the  crown  has  no 
local  prosecuting  officers,  as  we  have  in  pur  states.  There, 
almost  all  prosecutions  for  crime  are  conducted  by  private 

3  Rex  V.  Stratton,  i  Doug.  239 ;  Reg.  v.  Allen,  i  B.  &  S.  850. 
-♦Rex  V.  Cranmer,  i  Ld.  Ryam.  721.  12  Mod.  647. 
5  Reg.  V.  Dunn,  i  Car.  &  K.  730.    The  same  in  this  country,  Common- 
wealth V.  Dulany,  i  Cranch,  C.  C.  82. 
*0'Conncll  v.  Reg..  11  CI.  &  F.  155. 
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prosecutors ;  here,  with  very  few  exceptions,  they  are  con- 
ducted by  local  attorneys  for  the  state,  called  county  attor- 
neys, district  attorneys,  or  by  some  other  name  of  a  like  sort. 
And  the  doctrine  which  generally  prevails  in  our  country  is, 
that  the  attorney  who,  in  the  employ  of  the  state,  but  not  of 
a  private  prosecutor,  conducts  a  cause,  can,  at  his  pleasure, 
and  without  any  leave  of  court,  or  consent  of  parties,  enter  a 
nolle  prosequi  the  same  as  the  attorney-general  may  in  Eng- 
land7  A  further  doctrine,  not  quite  so  general,  but  still  the 
better  doctrine  in  principle,  is,  that  the  court  will  not  even 
advise  him  concerning  the  exercise  of  this  power.®  It  is  a 
power  essentially  judicial,  to  be  put  forth,  not  in  whim,  but 
in  sound  discretion  for  the  public  good. 

The  reason  why  the  better  doctrine  puts  the  power  of  tiolle 
prosequi  exclusively  into  the  hands  of  the  state's  attorney  is 
twofold :  first,  it  is  the  English  doctrine,  inherited,  therefore, 
hy  us ;  secondly,  the  state's  attorney  is  the  officer  who,  with 
us,  is  appointed  to  represent  the  state  in  a  criminal  case ;  and 
the  state,  whose  representative  he  is,  should  properly  have 
the  same  power  over  a  criminal  cause  which  the  private  party 
has  over  a  civil  one. 

But  in  New  York  a  statute  requires  the  concurrence  of  the 
court  when  the  attorney  for  the  people  enters  a  nolle  prose^ 
quu^  And  in  some  of  the  other  states,  either  by  statute  or 
judicial  construction,  the  same  rule  prevails;  while  in«still 
other  states  the  state's  attorney,  by  a  sort  of  custom,  consults 
the  court ;  in  others  he  acts  on  his  own  responsibility,  but 
the  court  claims  the  right  to  control  him  if  it  chooses,  and  in 
^ome  it  is  not  plain  what  is  the  strict  law."     The  reader  can 

'Commonwealth  v.  Smith,  98  Mass.  10;  Commonwealth  v.  Kimball,  7 
•Gray,  328;  United  States  v.  Watson,  7  Blatch.  60;  Reynolds  v.  The 
State,  3  Kelly,  53  (as  to  which  see  Statham  v.  The  State,  41  Ga.  507) ; 
The  State  v.  Smith,  49  N.  H.  155  ;  The  State  v.  McLane,  31  Texas,  260; 
The  State  v.  McKee,  i  Bailey,  651. 

^Commonwealth  v.  Wheeler,  2  Mass.  172;  Agnew  v. Cumberland,  12 
S.  &  R.  94. 

'People  V.  McLeod,  i  Hill,  N.  Y.  yjj,  405. 

"Anonymous,  x  Va.  Cas.  139  ;  The  State  v.  Moody,  69  N.  C.  529 ;  The 
State  V.  Thompson,  3  Hawks,  613 ;  Ex  parte  Donaldson,  44  Misso.  149  ; 
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ascertain  how  it  is  in  his  own  state  only  by  consulting  its 
statutes  and  decisions. 

It  is  not  necessary  that  the  nolle  prosequi  should  be  to  the 
whole  indictment.  It  may,  by  all  opinions,  be  to  a  single 
count,  or  as  to  one  or  more  of  several  defendants.  Possibly 
there  may  be  a  state  or  two  in  which  it  is  not  permissible  to 
divide  a  count,  removing  only  a  part  of  it  by  the  nolle  prose- 
quiy  while  the  rest  stands."  But  the  doctrine  nearly  univer- 
sal, if  not  quite  so,  permits  any  part  of  a  count,  in  its  nature 
separable  from  the  rest,  to  be  thus  taken  away,  while  the 
remainder  stands."  It  is  not  exactly  clear  on  the  authorities 
what  are  the  limits  of  this  doctrine ;  but,  in  reason,  if  the 
common-law  rule  prevails  in  a  state,  that  there  can  be  no 
conviction  for  misdemeanor  on  an  indictment  for  felony,  then,^ 
if  one  is  indicted  for  felony,  and  the  prosecuting  officer  enters 
his  nolle  prosequi  to  those  aggravating  circumstances  which 
give  to  the  transaction  its  felonious  character,  leaving  so 
much  as  constitutes  a  misdemeanor  charged  against  the  de- 
fendant, still  he  cannot  be  convicted  for  the  misdemeanor, 
but  the  whole  proceeding  fails.'^  In  Massachusetts  a  statute 
provides,  that,  "  when  a  person  indicted  for  a  felony  is  on  trial 
acquitted  by  the  verdict  of  part  of  the  offence  charged,  and 

The  State  v.  McComb,  i8  Iowa,  43;  Statham  v.  The  State.  41  Ga.  507; 
United  States  v.  Watson,  7  Blatch.  60;  United  States  v.  Stowell,  2  Curt. 
C.  C.  153. 

t^eople  V.  Porter,  4  Parker,  524. 

The  State  v.  Merrill,  44  N  H.  624;  The  State  v.  Burke,  38  Maine, 
574 ;  The  State  v.  Whittier,  21  Maine,  341  ;  The  State  v.  Bruce;  24  Maine, 
71;  Aaron  v.  The  State,  39  Ala.  75;  Jennings  v.  Commonwealth.  10$ 
Mass.  586 ;  Commonwealth  v.  Dean,  109  Mass.  349  ;  Baker  v.  The  State, 
12  Ohio  State,  214;  Commonwealth  v.  Colton,  11  Gray,  i  ;  Common- 
wealth V.  Tuck,  20  Pick.  356  (a  sort  of  leading  case) ;  United  States  v. 
Peterson,  i  Woodb.  &  M.  305 ;  Rex  v.  Butterworth.  Russ.  &  Ry.  520. 

»3  There  are  some  Tennessee  cases  in  which,  after  a  noL  pros,  of  the 
felony,  it  was  held  that  the  whole  indictment  failed.  Brittain  v.  The 
State,  7  Humph.  159  ;  Grant  v.  The  State,  2  Coldw.  216.  And  see  Peo- 
ple V.  Porter,  4  Parker,  524.  I  should  not  like  to  say  that  the  reason  on 
which  these  cases  proceed  is  the  one  stated  in  the  text ;  still  the  view  in 
the  text  may  possibly  help  to  reconcile  them  with  others  which  hold  the 
contrary. 
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convicted  of  the  residue,  such  verdict  may  be  received  and 
recorded  by  the  court,  and  thereupon  the  person  indicted 
shall  be  adjudged  guilty  of  the  offence,  if  any,  which  appears 
to  the  court  to  be  substantially  charged  by  the  residue  of  the 
indictment,  and  shall  be  sentenced  and  punished  accord- 
ingly." '^  Thereupon,  one  being  indicted  for  rape,  the  prose- 
cuting officer  endorsed  on  the  back  of  the  indictment  these 
words :  "  I  will  no  further  prosecution  as  to  so  much  of  this 
indictment  as  charges  rape."  And  it  was  held  that  the  de- 
fendant could  be  convicted  of  any  assault  connected  with  the 
rape  charged,  but  not  of  a  distinct  assault. 's  I  shall  speak  of 
this  general  question  again,  in  another  connection,  further  on. 
But  though,  according  to  the  better  doctrine,  the  power  of 
nolle  prosequi  is  absolute  in  the  prosecuting  officer  if  no 
statute  restrains  him,  it,  like  every  other,  can  be  exercised 
only  in  conformity  with  the  rules  of  the  law.  And  the  leading 
rule  is,  that  the  nolle  prosequi  can  never  be  entered  to  the 
prejudice  of  any  legal  right  of  the  defendant.'^  When,  there- 
fore, a  cause  is  on  trial,  the  prosecuting  officer  cannot  noL 
pros,  it — thus  many  of  the  cases  in  terms  say — with  or  with- 
out the  consent  of  the  court,  unless  the  defendant  consents ; 
because  then  he  is  entitled  to  demand  a  verdict.'^  This 
statement  of  the  doctrine,  however,  is  only  proximately  cor- 
rect. If  the  entry  is  admitted  to  the  record  while  the  trial  is 
progressing,  it  is  just  as  effectual  as  if  made  at  any  other 
time ;  and  there  are  circumstances  in  which  a  court  should 
and  will  permit  it  to  be  made  then.^^    Thus,  if  the  indictment 

»*Mass.  Gen.  Stats,  ch.  172,  J  16. 

**  Commonwealth  v.  Dean,  109  Mass.  349.  And  see  Baker  v.  The 
State,  12  Ohio  State,  214. 

** Commonwealth  v.  Tuck,  20  Pick.  356,  365,  366. 

''United  States  v.  Shoemaker.  2  McLean,  1 14;  The  State  v.  Kreps,  8 
Ala.  951 ;  Commonwealth  v.Goodenough.ThacherCrim.  Cas.  132;  Com- 
monwealth V.  Tuck,  20  'Pick.  356 ;  Commonwealth  v.  Kimball,  7  Gray, 
328;  The  State  v.  Smith,  49  N.  H.  155  ;  Durham  v.  The  State,  9  Ga. 
306 ;  Newsom  v.  The  State,  2  Kelly,  60  (but  in  Georgia  this  is  so  by 
statute). 

"•The  State  v.  Roe.  12  Vt.  93 ;  The  State  v.  I.  S.  S.,  i  Tyler,  178 ;  Com- 
monwealth V.  Kimball,  7  Gray,  328 ;  Commonwealth  v.  Seymour,  % 
Brews.  567. 
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■is  found  to  be  bad,  the  prosecuting  officer  may  noi.  pros,  it 
during  the  trial,  and  the  defendant  may  be  afterward  tried 
on  a  new  and  sufficient  one.'*  So,  also,  if  the  jury  cannot 
agree  on  one  of  several  counts,  but  can  on  the  rest,  the  prose- 
cuting officer  may  dispose  of  that  one  by  his  nolle  prosequi, 
and  take  a  verdict  on  those  upon  which  they  can  agree.*" 

The  effect  of  a  nolle  prosequi  depends  on  the  circumstances 
-and  time  of  entering  it.  If  the  indictment  is  good,  *"''i 
without  the  consent  of  the  defendant,  it  is  entered  after  thf 
jury  are  empaneled  and  sworn,  it  operates  both  as  a  "^^^ 
chaise  from  the  particular  indictment,  and  as  a  bar  to  an; 
future  one  for  the  same  cause;  in  other  words,  it  is  ecj^*^ 
lent  to  a  verdict  of  acquittal,"  and  the  defendant  is  eotitlc 
to  his  immediate  discharge."  When  entered  at  an  ea^lie 
stage  of  the  cause,  it  does  not  prevent  the  finding  and  pf^ 
■cution  to  conviction  of  a  new  indictment  for  the  samt 
offence. 'J 

Chitty  says :  "  The  effect  of  a  nolle  prosequi  when  *^ 
tained,  is  to  put  the  defendant  '  without  day ;'  but  it  does 
not  at  all  operate  as  an  acquittal,  for  he  may  be  afterwa''*'^ 
re-indicted,  and  even  upon  tke  same  indictment  fresh  pf^^^^ 
may  be  awarded''^* 

"•Walton  V,  The  State,  3  Sneed,  (Tenn.)  687. 

"Commonwealth  v.  Steadman,  \i  Met,  444. 

«  Mount  V.  The  State.  14  Ohio.  291; :  The  State  v.  McKee.  i  :B»»*' 
■  6si  ;  United  States  v.  Farring,  4  Cranch  C.  C.  465 ;  United  St»*** 
Shoemaker,  2  McLean,  114;  Reynolds  v.  The  State,  3  Kelly.  53  :  *--*" 
monwealtb  v.  Wade.  17  Pick.  395. 

"  Grogan  v.  The  State,  44  Ala.  9, 

"JUnited  Slates   v.   Shoemaker,  2   McLean,   II4;  Wortham   v. 


monwealth.  5  Rand.  669;  Lindsay  v.  Commonwealth,  3  Va.  Cas- 


a-" 


£x  parte  Donaldson,  44  Misso.  149;  The  Slate  v.  Tindal,  5  H»'"*'^ 
(Del.)  488  ;  The  State  v.  Main,  31  Conn.  572, 

•*  1   Chit.  Crim.   Law,  480.     The   source  whence   Chitty  and    "'^ 
have  taken  the  doctrine  which  I  have  set   down  in   italics  is  a  <^'^ 
said  ti  have  fallen  from  Lord  Holt,  in  Goddard  v.  Smith,  6  Mod.  *^  _ 
Salk.  2  .     If  the  dictum  really  fell  from  this  eminent  judge,  it  c^''^^ 
impair  his  illustrious  fame,  but  we  have  no  very  certain  assurance 
it  did.     Salkeld.  as  to  his  first  two  volumes,  is  a  reporter  of  exc^' 
rank,  but  what  he  has  given  us  of  this  case  is  very  brief.    Nor  si*** 
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The  latter  clause  of  this  sentence  is  a  curious  illustration* 
of  the  manner  in  which  the  majority  of  English  text  books^ 
and  not  a  few  American,  are  made ;  namely,  a  hash  of  loose 
dicta,  reported  to  have  fallen  from  eminent  judges,  with  dis- 
jointed points  adjudged,  slightly  softed  with  a  drizzle  from- 
the  author's  brain.  The  same  thing  is  stated  by  some  other 
text  writers ;  but  there  is  not  one  English  decision,  or  any 
pretence  of  one,  or  of  any  actual  English  practice,  even  in 
a  single  instance,  to  sustain  it ;  while,  on  the  other  hand,  in 
cases  which  did  not  call  for  absolute  adjudication,  it  has  been 
in  effect  repudiated  by  the  Court  of  Queen's  Bench  in  Eng- 
land,*5  and  the  Court  of  Queen's  Bench  in  Ireland.^^  Curi- 
ously enough,  however,  both  the  South  Carolina,*^  and  the 
North  Carolina  courts,*^  misled  by  the  English  text  books, 
without  looking,  have  apparently  yielded  to  the  strange  doc- 
trine, and  it  is  probably  law  in  those  states ;  though  I  do 
not  mean  to  say  that  the  courts  might  not  feel  at  liberty  to 
overrule  what  seems  to  have  been  heretofore  held.  I  can- 
not discover  that  in  any  other  of  our  states  has  this  doctrine 
been  accepted ;  and  in  most  of  the  others  it  has  been 
directly  or  indirectly  repudiated,  as  it  ought.  To  allow  a 
prosecuting  officer  to  play  fast  and  loose, — enter  a  nolle 
prosequi  this  term,  and  bring  in  the  defendant  on  a  capias 
next  term,  or  next  year,  or  a  dozen  years  afterward, — to  keep 
an  indictment  thus  hanging  over  him  eternally,  without  giv- 
ing him  power  to  demand  a  trial,  but  ready  to  pounce  down 
upon  him  at  any  moment  when  he  can  be  caught  without 
his  witnesses,  or  they  are  dead, — is  as  distinctly  in  coofliet 
with  the  American  jurisprudence  as  with  the  English.    Even 

I  discredit  the  dictum  solely  from  any  distrust  of  6  Mod.  as  an  author- 
ity. At  rhost  it  is  but  dictum^  in  which  no  other  judge  seems  to  have 
concurred,  and  confessedly  without  the  support  either  of  usage  or  pre- 
cedent, even  in  a  single  case. 

«s  Reg.  V.  Allen,  i  B.  &  S.  850. 

"*  Reg.  V.  Mitchel,  3  Cox,  C.  C.  93. 

»7  The  State  v.  Haskett.  Riley.  97.  3  Hill.  S.  C.  95 ;  The  State  v, 
Howard.  15  Rich.  274. 

*  The  State  v.  Thompson,  3  Hawks,  613  ;  The  State  v.  Thornton,  13 
Ire.  256.    And  see  The  State  v.  McNeill.  3  Hawks.  183. 
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Moulton  might  yet  be  ruined  if  a  fire  should  destroy  tl 
originals  of  Beecher's  letters,  and  a  picked  doien  or  two 
people  should  die. 

A  nolle  prosequi,  like  any  other  entry  of  record,  may,  w 
the  consent  of  the  court,  be  withdrawn  during  the  term,  u 
less  some  intervening  rights  would  be  impaired,'^  but  n 
afterward.  It  performs,  in  substance,  the  same  office  which 
non-suit  or  discontinuance  does  in  a  civil  cause  ;'*  endu 
(in  those  instances  where  there  are  no  intervening  rights)  tl 
defendant's  liability  on  the  matter  nol.  pressed,  as  to  the  ps 
ticular  indictment,  and  no  more.  Thus,  if  this  entry  is  mai 
to  a  part  of  the  counts  and  afterward  the  defendant  appe; 
to  a  higher  court,  there  can  be  no  conviction  in  the  high 
court  on  the  counts  so  disposed  of  in  the  tribunal  belo 
Said  Wright,  C.  J.,  in  the  case  wherein  this  was  held  :  "Tl 
right  of  the  state  to  again  indict  or  file  a  second  informatii 
for  the  offences  specified  in  the  first  and  second  counts 
not  denied  after  entering  a  nolle  prosequi  ss  to  them.  B 
there  is  no  principle  justifying  the  trial  of  the  defenda 
upon  these  counts  after  their  withdrawal  in  the  same  pr 
ceeding,  or  on  the  same  information.  For  this  procecdin 
these  counts  ceased  to  have  any  vitality,  any  legal  existen< 
and  to  try  the  defendant  upon  them  was  to  try  him  as 
were  without  an  indictment  or  information."''  And  outsS 
of  the  two  Carolinas,  the  like  doctrine  is,  with  more  or  k 
.  distinctness,  recognized  in  all  the  other  American  cases 
which  the  question  could  arise.'"  Moreover,  a  nolle  proseq 
is  neither  a  "  trial "''  nor  an  "  acquittal."^ 

If  we  should  admit  the  absurd  doctrine  that,  after  a  no 

"  The  State  v.  Nutting,  39  Maine,  359 ;  Parry  v.  The  Sute,  Ji  Tex 
746. 

■*  The  State  v.  Main,  31  Conn.  573. 

■»  The  State  v.  Shilling,  10  Iowa,  106. 

»■  See,  aroong  others.  Commonwealth  v.  Dowdican's  Bail,  1 15  Ma 
'33p  '36;  The  State  V,  Fleming,  7  Humph.  152;  Flanagan  r.  The  Sts 
19  Ala,  546;  Brittain  V.  The  State,  7  Humph.  159;  Grant  v.  The  Su 
3  Coldw.  316. 

>■  The  Sute  v.  Branum,  33  Ark.  540. 

»  United  Sutes  v.  Swiuer,  Morris,  303. 
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prosequi  is  entered  to  the  whole  indictment  by  the  state's 
attorney,  he  can  have  a  capias  to  bring  in  again  the  defend- 
ant and  make  him  answer  to  it,  this  concession  would  destroy 
the  effect  of  a  nolle  prosequi  to  a  part ;  for,  being  already  in 
court,  he  might  at  any  moment,  even  during  his  trial,  be 
required  to  answer  to  what  had  been  apparently  abandoned. 
And  the  proceeding  itself  would  thus  become  of  no  avail 
to  prosecuting  officers  for  the  purpose  for  which  it  is  much 
employed  with  us.  But,  because  the  nolle  prosequi  does  put 
an  end  to  that  to  which  it  is  applied,  if,  after  an  indictment 
is  found,  the  attorney  for  the  state  discovers  a  misjoinder  of 
counts  or  offences,  or  any  duplicity,  he  enters  a  nolle  prosequi 
to  so  much  and  such  matter  as,  being  struck  out,  leaves  the 
rest  good.33 

Again,  after  verdict  and  before  sentence,  doubts  as  to  what 
the  sentence  should  be,  or  whether  or  not  a  writ  of  error  can 
be  maintained  on  the  record  made  up,  or  whether  or  not  a 
new  trial  can  be  demanded  on  some  of  the  counts,  and  other 
queries  of  this  general  sort,  are  sometimes  set  at  rest  by  a 
nolle  prosequi  entered  to  the  disturbing  matter. 3^  Or,  if  for 
any  reason  the  state's  attorney  deems  that  the  sentence  which 
the  law  prescribes  is  too  severe,  he  may  mitigate  it  by  his 
nolle  prosequi  as  to  a  part  before  the  sentence  is  rendered.^s 
But  when  judgment  has  been  awarded,  the  functions  of  the 
prosecuting  officer  are  at  an  end,  and  he  cannot  nol.  pros, 
anything  then.^^ 

The  practical  question,  as  to  when  the  nolle  prosequi  s\io\i\d 
be  used,  and  when  not,  involves  a  wider  enquiry  than  the 
legal.  We  have  seen  that  it  was  employed  to  put  an  end  to 
indictments  against  both  Moulton  and  Tilton,  after  those 

33  The  State  v.  Merrill,  44  N.  H.  624  ;  Commonwealth  v.  Colton,  11 
Gray,  i ;  Commonwealth  v.  Cain,  X02  Mass.  487. 

3«  Commonwealth  v.  Jenks,  i  Gray  490 ;  Commonwealth  v.  Tuck,  20 
Pi:k.  356 ;  United  States  v.  Peterson,  i  Woodb.  &  M.  305 ;  Common- 
wealth V.  Briggs,  7  Pick.  177;  The  State  v.  Bruce.  24  Maine,  71;  The 
State  V.  Whittier,  21  Maine,  341 ;  Jennings  v.  Commonwealth,  105  Mass. 
586;  Commonwealth  v.  Wallace,  108  Mass.  12. 

3s  The  State  v.  Burke.  38  Maine,  574. 

3^  Weinzorpflin  v.  The  State,  7  Blackf.  186. 
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indictments  had  served  a  collateral  purpose,  though 
demanded  a  trial.  And  the  injustice  of  this  proceedin 
already  been  mentioned.  But  the  practical  question  n 
be  considered  relates,  not  to  the  justice  or  injustice  c 
nolle  prosequi,  but  to  its  adaptability  to  accomplish  a  di 
object.  For  example,  was  the  nolle  prosequi,  in  these  i 
really  a  measure  adapted  to  shield  the  reputation  of  Be 
from  the  assaults  of  his  accusers  ?  And  this  opens  a  bn 
question,  on  which  I  wish  to  dilate  awhile,  for  the  ben< 
the  young  members  of  our  profession.  Is  it  always  w 
stop  investigation,  if  you  can,  when  you  think  your  cli< 
guilty  ?  I  put  it  in  this  way  because,  when  we  de 
client  to  be  innocent,  all  agree  that  investigation  shou 
open  and  free.  Innocence  courts  the  light ;  guilt,  the  i 
ness.  And  for  an  innocent  man  to  be  put,  by  his  lawy 
playing  the  part  of  a  guilty  one,  is,  if  innocence  can  b 
stroyed,  sure  and  speedy  destruction. 

Let  me,  then,  for  purposes  of  illustration,  place  besid< 
Beecher  case  another  in  which  the  management  was 
diliferent.  Mr.  Beach,  in  his  closing  argument  for  T 
mentions  some  instances  of  fallen  clergymen,  and,  ar 
them,  the  following : 

"  The  Rev.  Joy  H.  Fairchild,  a  leading  Congregational 
tor  in  Boston,  after  honorable  service  in  the  pulpit  for  t 
years,  became  involved  in  some  difficulties  with  his  coi 
gation  in  consequence  of  his  intercourse  with  its  female 
municants.  He  left  Boston  and  was  settled  at  E> 
probably  in  consequence  of  these  rumors,  which  foUi 
him  to  that  place.  He  was  accused  of  seduction,  an 
trial  before  a  council  a  letter  was  read  to  the  coum 
which  Mr.  Fairchild  admitted  that  he  had  bound  the  gi 
a  solemn  oath  to  deny  that  she  ever  knew  him.  The  < 
cil  were  inclined  and  did  give  Mr.  Fairchild  the  benefit  o 
doubt,  and  he  was  not  convicted.  He  afterward  attempt 
preach  in  Boston,  but  met  with  no  success,  was  there  o[ 
charged  by  a  paper  with  the  crime,  the  offence  of  adultery 
he  brought  an  action  of  libel  against  the  publisher,  anc 
defeated,  on  a  full  trial  of  all  the  circumstances,  upon  a  _ 
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fication  of  the  alleged  libel,  and  upon  the  proofs,  with  some 
additions,  substantially  which  were  presented  to  the  council 
of  his  brethren,  and  who,  as  the  report  says,  gave  him  the 
benefit  of  their  doubts."^? 

There  was  one  trial  of  this  accusation  against  Fairchild  not 
mentioned  by  Mr.  Beach,  and  of  this  I  wish  to  speak.  His 
offence,  if  any,  was  adultery  committed  in  Boston.  For  this, 
after  his  acquittal  by  the  ecclesiastical  council,  and  before 
the  trial  of  the  civil  cause,  he  was,  in  Boston,  indicted;  ^adul- 
tery being,  in  Massachusetts,  unlike  New  York,  indictable 
under  a  statute. 

The  trial  on  this  indictment  came  off  soon  after  I  was  ad- 
mitted to  the  bar;  and,  being  desirous  of  extending  my 
knowledge  of  practice,  and  knowing  and  respecting  all  the 
counsel  engaged,  I  attended  and  watched  it  steadily  and 
closely  to  the  end.  It  was  notable  as  being  conducted  in 
the  entire  absence  of  the  nolle  prosequi;  and  notable,  as  the 
reader  will  see,  for  its  conclusion. 

After  the  case  was  opened,  Fairchild's  senior  counsel 
arose,  and,  in  great  seriousness  of  manner,  said,  in  substance : 

"  May  it  please  the  Qpurt :  Our  client  is  a  minister  of  the 
gospel ;  and  he  asks  an  acquittal  from  this  heavy  charge,  not 
only  by  the  jury  here,  but  by  the  community.  We  come, 
therefore,  instructed  by  him  to  make  no  objection,  technical 
or  otherwise,  to  any  evidence  which  may  be  offered,  or  any 
proceeding  which  may  be  proposed  against  him.  If,  on  the 
other  side,  there  is  any  evidence,  or  semblance  of  evidence, 
which  it  is  supposed  ought  to  influence  the  common  under- 
standings of  men,  not  technically  admissible,  we  beg  that  it 
may  be  produced  ;  and,  if  the  court  please,  it  shall  be  sub- 
mitted to  the  jury." 

There  were  no  counsel  who  knew  better  how  to  make 
sharp  points,  and  to  object,  than  the  two  who  conducted  the 
defence  in  this  cause.  It  occupied  the  court,  I  think,  three 
days — it  was  thereabouts.  Yet  not  an  objection  to  a  wit- 
ness, to  the  substance  of  his  testimony,  to  any  question  even 
in  matter  of  form,  to  anything,  fell  from  the  lips  of  either  of 

^  3  Tilton-Beechcr  Trial,  844. 

23 


f 


'f 


11 


360 


NOLLE    PROSEQUL 


'1 


•   ♦ 


• « 


i   I 


those  lawyers  during  the  whole  trial.  The  case  was  submit- 
ted to  the  jury  just  as  the  shadows  of  evening  were  creeping 
over  the  city.  They  retired  ;  and,  in  a  few  minutes,  returned 
to  the  crowded  room  with  the  verdict  not  guilty  /  Suddenly 
a  burst  of  applause  arose  which  it  was  impossible  to  subdue. 
Such  a  moment  of  joy  was  seldom  witnessed  either  inside  or 
outside  of  a  court-room.  Never  before  or  since  did  I  see  the 
dignity  of  a  court  of  justice  so  completely  overwhelmed  and 
inundetted  by  the  tide  of  gladness.  As  soon  as  any  one  voice 
could  be  heard,  Fairchild  stood  up,  and,  with  tearful  eyes, 
in  few  words,  expressed  his  gratitude  and  thanks. 

I  am  not  sure  of  my  own  memory  whether  the  subsequent 
civil  trial  was  in  Boston  or  elsewhere.  It  would  be  interest- 
ing to  know  whether  or  not  Fairchild's  counsel  employ^cd  in 
it  the  nolle  prosequi.  The  conjecture  would  be  safe,  how- 
ever, that  they  did. 

There  is  always  an  immense  gain  in  a  cause,  for  cou^^sel 
and  client  to  act  as  though  they  believed  the  client  innocent. 
Words  are  of  but  little  use.  Men  are  judged  of  by  their 
conduct,  not  their  words.  And  the  young  lawyer  sH^^*" 
make  it  a  rule  at  the  outset  of  his  career,  that  in  no  case  -^vhicn 
he  can  conduct  without  the  nolle  prosequi^  will  he  employ  *"^^ 
agency. 

I  do  not  mean  that  a  lawyer,  in  the  conduct  of  a  c^^-use 
which  he  deems  to  be  righteous,  should  never  object  to  ^^^ 
thing.  To  what  is  produced  on  the  other  side,  not  to  ^^' 
lighten,  but  to  darken,  he  is  required  always  to  object.  -^ 
the  nolle  prosequi^  in  the  somewhat  figurative  sense  in  vvf**^f^ 
I  am  now  using  the  term,  shuts  down  the  gate  upon  t^^^|' 
mony  adapted  to  enlighten  the  understanding,  and  ope«^^  * 
wide  when  mist  and  darkness  appear. 

I  do  not  think  the  records  of  our  jurisprudence  furnisl^  ^^^ 
other  case  in  which  the  nolle  prosequi  has  been  so  promi^^. 
a  feature,  or  employed  with  such  consummate  skill,  as    ^ 
case  of  Beecher.     By  the  Beechercase  I  do  not  meanslJ^P^ 
the  cause  in  which  Tilton  was  plaintiff,  and  which  occupy 
the  court  six  months  in  the  trial,  but  the  whole  controV^^  ^ 
as  to  whether  or  not  this  eminent  preacher  is  guilty  of  rO^ 
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delinquencies  with  female  members  of  his  flock.  Viewed 
thus  as  a  whole,  it  may  be  termed  "  The  Great  Nolle  Prose- 
qui Case." 

It  should  be  remembered  that  there  are  two  sorts  of  nolle 
prosequi:  the  one,  of  record;  the  other,  not  of  record.  The 
former  is  the  one  meant  by  the  term,  in  our  books  of  the  law. 
The  latter  (I  am  using  the  term  figuratively)  is  of  much  more 
frequent  employment  in  legal  practice,  more  difficult  to  be 
defined,  and  an  "edged  tool"  of  more  danger  in  the  hands  of 
the  practitioner.  It  would  be  pleasing  to  discuss  it  as  amply 
as  I  have  done  the  nolle  prosequi  of  record ;  but  vastly  more 
space  would  be  required,  rendering  this  article  unreasonably 
long.  My  purpose,  in  the  pages  which  remain  to  me,  is  to 
point  out  to  young  lawyers  some  of  the  rocks  on  which  they 
may  shipwreck  a  cause,  however  just,  if  they  follow  too 
closely,  and  without  nice  discrimination,  this  "  Great  Nolle 
Prosequi  Case"  as  a  precedent;  and,  in  connection  with 
this,  to  point  out  circumstances  in  which  this  weapon  of  legal 
warfare  should  be  used  with  special  caution,  or  not  at  all. 

First,  then,  if  you  are  confident  that  your  client  is  in  the 
right,  and  so  his  case  will  bear  investigation,  do  not  at  all 
use  the  nolle  prosequi^  whether  of  record  or  not  of  record. 
You  are  merely  to  conduct  it  in  such  a  way  as  to  let  in  the 
light  upon  it. 

Again,  if  you  believe  your  client  in  the  wrong,  and  it  is 
possible  to  avoid  the  nolle  prosequi^  do  so.  And  the  reason 
is,  that,  should  he  and  you  act  on  the  theory  of  his  guilt, 
many,  who  suppose  he  and  you  know  how  the  fact  is,  will 
accept  your  conduct  as  testimony,  and  condemn  him  even 
without  any  evidence  whatever.  This  Beecher  case  possessed 
some  elements  favoring  the  use  of  the  nolle  prosequi^  not  in 
most  other  cases.  I  am  speaking  particularly  of  the  trial  of 
it  before  the  great  jury  of  the  world.  After  the  trial  of  the 
suit  brought  by  Tilton,  one  of  Beecher's  counsel  was  able  to 
go  abroad,  and  from  foreign  shores  proclaim,  in  the  ears  of 
this  whole  jury  of  the  world,  that,  though  his  counsel  had 
conducted  his  case  on  the  theory  of  guilt,  employing  the  nolle 
prosequi  to  its  utmost  capacity,  still  in  matter  of  fact  they 
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believed  him  innocent.  This  device,  which  was  good  in  the 
particular  instance,  you  may  not  be  able  to  employ  in  your 
cases.  You  may  not  be  able  even  to  go  to  a  foreign  shore 
until  the  case  is  decided,  if  at  all.  Or  you  may  have  for  your 
auditors  intelligent  people;  posted,  for  example,  in  such  works 
as  "  Paley's  Moral  Philosophy."  Let  me  quote  a  few  words 
from  a  chapter  the  title  of  which  I  need  not  give :  "  Where 
no  one  is  deceived,"  says  this  eminent  philosopher  and  divine, 
"there  are  falsehoods  which  are  not  lies;"  "which  is  the  case 
ill  parables,  fables,  novels,  jests,  tales  to  create  mirth,  ludi- 
crous embellishments  of  a  story,  *  *  *  compliments  in 
the  subscription  of  a  letter,  *  *  *  ^  prisoner's  pleading 
not  guilty,  an  advocate  asserting  the  justice,  or  his  belief  of 
the  justice,  of  his  client's  cause.  In  such  instances,  no  con- 
fidence is  destroyed,  because  none  was  reposed;  no  promise 
to  speak  the  truth  is  violated,  because  none  was  given,  or 
understood  to  be  given."3^ 

Once  more,  it  is  to  be  considered,  before  deciding  to  em- 
ploy the  fiolle  prosequi^  whether  or  not  the  surroundings  will 
enable  you  to  hide  your  real  purpose.  In  this  case  of 
Beecher  the  surroundings  were  right,  but  they  may  not  be  so 
in  the  case  of  your  client.  Thus,  in  most  instances,  which 
may  seem  like  this,  the  determining  circumstances  are  differ- 
ent. It  is  whispered  of  a  pious  clergyman  without  influence, 
that  he  is  too  intimate  with  some  one  woman,  his  favorite. 
At  once  the  rest  of  his  flock  take  the  alarm;  investigation  is 
firm  and  strong;  from  many  a  house  he  is  spurned,  simply 
because  its  inmates  fear  the  talk  of  neighbors ;  and,  if  the 
clergyman  is  innocent,  he  is  exceedingly  fortunate  should 
he  get  off"  without  condemnation.  In  this  Beecher  case,  the 
accusation  assumed  so  general  and  wide  a  character,  some- 
thing of  it  was  said  to  have  been  of  so  long  standing,  and  he 
had  been  intimate  in  so  many  families,  that  each  church- 
member  feared  the  effect  of  it  on  his  own  family  or  the  family 
of  his  friend.  Hence  the  whole  church  and  congregation 
were  drawn  together  by  a  common  sympathy,  to  make  a 
resolute  effort  for  self-preservation.  And  they  were  an  im- 
38  Paley  Phil.  b.  3.  c.  15. 
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mense  and  powerful  body  of  people,  great  numbers  of  whom 
had  verified  the  truth  of  the  scripture  declaration,  that  "  god- 
liness is  profitable."  Moreover,  there  were  large  pecuniary 
interests  involved,  in  books,  sermons,  a  newspaper,  and  the 
like.  The  cause  of  Beecher,  therefore,  was  the  cause  of  all 
the  people ;  so  that,  with  no  lack  of  money,  they  fought  for 
their  own  fair  fame,  and  the  fair  fame  of  their  friends,  through 
him,  under  the  guise  of  disinterested  devotion  to  a  man 
whom  they  knew  so  well  as  to  be  able  to  vouch  for  his  purity. 
I  do  not  say  that  they  did  not,  every  one  of  them,  believe 
him  pure.  Neither  doe^  this  article  hold  him  to  be  anything 
other  than  what  his  warmest  friends  claim  for  him.  At  the 
same  time,  it  is  true  that  his  church  were  defending  them- 
selves through  him;  and,  if  we  call  it  benevolence  and 
Christian  devotion,  still  the  path  of  the  righteous  becomes  no 
less  pleasant  by  being  also  the  path  of  self-protection.  Here, 
then,  was  immense  power  for  managing  the  nolle  prosequi^  not 
possessed  in  ordinary  cases. 

Another  thing  to  be  considered  is  the  peculiar  practice  of 
your  own  state ;  for  the  nolle  prosequi  can  be  effectually  em- 
ployed only  in  line  with  it.  Thus,  in  most  of  our  states,  the 
judge  at  a  trial  not  only  occupies  the  judgment  seat,  but 
actually  determines  and  enforces  the  rule  of  law  for  the  guid- 
ance of  the  jury,  not  dividing  in  any  measure  his  responsibil- 
ities with  counsel,  or  permitting  counsel  to  take  turns  with 
him  in  instructing  them.  But  not  so,  it  seems,  in  New  York. 
Therefore  in  the  Tilton  v.  Beecher  case  we  have  what  it  will 
require  a  few  words  to  explain.  Tilton  was  offered  as  a  wit- 
ness in  his  own  behalf.  Objections  were  made  by  Beecher's 
council,  and  the  question  of  his  admissibility  was  discussed 
at  considerable  length  by  the  respective  counsel.  Evarts, 
for  Beecher,  called  attention  to  the  point  that  confessedly 
Mrs.  Tilton  was  not  admissible,  and  to  the  hardship  of  receiv- 
ing his  testimony  and  excluding  hers.39  But  Evarts  was  to 
have  another  opportunity  to  dilate  on  this,  in  summing  up 
for  the  defendant.  Tracy  was  not.  So  Tracy  in  his  opening 
for  the  defence  said  :     "  And  now,  gentlemen,  I  ask  you  to 

»  I  Tilton-Beecher  Trial,  358. 
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consider  for  a  moment  that  Mrs.  Tilton  is  the  true  defendant 
in  this  cause — she  whose  lips  are  sealed  and  whose  hands  are 
tied,  while  the  battle  is  waging  over  her  body.  She  can 
make  no  outcry,  and  strike  no  blow  in  her  own  defence.  She 
can  only  weep  and  pray,  as  she  has  done  so  often  already, 
looking  for  her  deliverance  to  Almightly  God  and  to  the 
spirit  of  justice  which  he  inspires  in  the  hearts  of  men."^  And 
he  proceeded  to  tell  how  pure  and  saintly  this  woman  was, 
but  now  compelled  by  the  wickedness  of  her  husband  "to 
tear  herself  from  her  home  and  from  him  forever." 

At  the  proper  time  in  the  course  of  the  trial,  the  plaintiff's 
counsel  offered  to  waive  any  objection  to  the  admission  of 
Mrs.  Tilton,  and  permit  the  defendant  to  call  her.  Suddenly 
the  nolle  prosequi  fell.  The  defendants  counsel  (not  the  court) 
decided,  instanter,  that,  by  law,  she  could  not  be  received, 
even  with  the  consent  of  the  other  side ;  besides,  there  was 
evidence  enough  without  hers ;  besides,  to  receive  her  would 
be  "  tearing  to  pieces  the  last  shred  of  respectability  and 
hope  in  the  future  for  this  family."^' 

This  was  a  sort  of  getting  out  of  an  unpleasant  fix ;  but, 
in  most  other  of  our  states,  where  a  different  practice  pre- 
vails, the  judge  not  dividing  responsibilities  with  counsel,  the 
following  would  have  fallen  from  the  bench :  "  Gentlemen, 
if  you  offer  Mrs.  Tilton,  the  court  will  decide  whether  or  not 
she  is  admissible.  Until  then,  the  question  is  not  before  the 
court,  and  its  discussion  is  not  in  order."  That  would  have 
compelled  Beecher's  counsel  to  utter  the  square  truth :  **  We 
decline  to  call  her," — a  declaration  in  ludicrous  contrast  to 
the  previous  tearful  declamations.  But  even  this  temporary 
taking  of  the  judgment  seat,  which,  it  seems,  the  New  York 
practice  permits  to  counsel,  did  not  quite  remove  the  embar- 
rassment ;  for,  although  it  was  thereby  decided  that  Mrs. 
Tilton  could  not  be  admitted,  the  decision  was  not  the  court's, 
but  Beecher's.  Obviously,  then,  this  taking  of  the  judgment 
seat  had  not  quite  satisfied  the  requirements  of  the  nolle  pro- 
sequi.    If  it  had  been  safe  to  submit  the  question  to  the  ex- 

♦>  2  TiUon-Beecher  Trial.  9. 

^  3  Tilton-Beecher  Trial,  313.  314. 
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cellent  lawyer  and  fair-minded  man  who  presided  as  judge, 
then  everything  would  have  been  right.  Beecher's  man- 
aging lawyer  would  have  said  (still  clinging  to  the  nolle  pro- 
sequi) :  "  May  it  please  Your  Honor,  most  gladly  we  call 
that  pure-minded  and  truthful  woman,  Mrs.  Tilton,  whose 
clear  and  simple  story  will  dispel  all  doubts,  vindicate  her 
own  honor,  and  bury  in  eternal  shame  the  dastardly  wretch 
of  a  husband  whom  she  has  been  compelled  to  abandon 
forever.  But,  Your  Honor,  my  oath  of  office  as  coun- 
selor of  this  court,  which  requires  me  to  be  true  to  the  court 
as  well  as  to  my  client,  admonishes  me  first  to  submit  to 
Your  Honor  the  proposition  which  I  conceive  to  be  very 
plain,  that,  though  the  other  party  has  waived  the  objection, 
still  Your  Honor  is  by  law  precluded  from  permitting  her  to 
be  called."  But  the  learned  counsel  had  too  much  confi- 
dence in  the  court  to  deem  such  a  proposition  safe.  So, 
reserving  his  final  fire  till  his  "  summing  up  "  (as  it  is  called 
in  New  York)  to  the  jury,  he  then  mounted  the  judgment 
seat  again,  and  thence  instructed  the  ignorant  twelve  men  in 
a  volley  of  flame  glorious  to  behold.  I  cannot  copy  it  all. 
Is  it  not  written  in  the  book  known  as  "  The  Tilton-Beecher 
Trial  "  ?     Is  not  every  word  of  it  there  set  down  ?^' 

He  told  the  jury  that  "the  law  inexorably  has  excluded  " 
her  1  He  explained  that  her  testimony  would  have  been  of 
great  benefit  to  his  client,  if  only  it  were  permissible  in  law 
to  introduce  her  !  The  offer,  moreover,  had  not  been  made 
until  Tracy  had  poured  forth  the  pathetic  strain  which  it  was 
now  too  late  to  recall !  "  Why,  gentlemen,  they  did  not 
want  Mrs.  Tilton  to  be  a  witness,  but  they  wanted  to  say, 
after  our  cause  was  closed,  under  a  rule  of  law  that  made  it 
impossible  for  us  to  produce  her — they  wanted  then  to  say 
that  they  would  not  interpose  an  objection.  Well,  gentle- 
men, if  they  thought  that  Mrs.  Tilton's  evidence  would  be 

*^  3  Tilton-Beecher  Trial.  807,  808.  For  Beach's  reply  on  Tilton's  side, 
see  3  Tilton-Beecher  Trial,  923-925.  A  case  which  seems  pertinent  was 
cited  by  Mr.  Beach,  from  which,  and  a  single  observation  of  the  judge 
relating  to  it,,  the  conclusion  is  inevitable  that  Mrs.  Tilton's  testimony 
would  have  been  received  had  it  been  offered. 
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agreeable  to  them,  the  way  for  a  lawyer  to  do,  an  honest, 
straightforward  thing  in  that  behalf,  was  to  call  her  them- 
selves, and  put  upon  us,  not  an  exhibitory  responsibility,  but 
an  actual  responsibi\ity  of  saying  that  we  objected."  Aptly 
did  this  consummate  master  of  the   nolle  prosequi  exclaim, 

* 

after  he  had  thus  instructed  the  jury,  "  You  understand  what 
the  law  is !  " 

But,  young  man,  just  entering  on  legal  practice,  could  ^^« 
do  that?  Even  if  the  law  of  your  state,  like  the  New  York 
law,  permitted  you  to  change  places  with  the  judge  by  turns, 
and  instruct  the  jury  in  his  stead,  could  you  put  on  a  bold 
face  enough,  and  emphasize  your  words  sufficiently,  and  not 
laugh,  to  do  that  ?  The  slightest  ripple  of  a  smile,  or  a  know- 
ing twinkle  of  the  eye,  would  utterly  wreck  the  nolle  prosequi 
under  such  circumstances.  But  if  you  were  not  in  a  state 
whose  law  is  fashioned  after  the  New  York  model,  the  judge 
would  say  to  you :  "  You  cannot  pursue  that  line  of  observa- 
tion. The  question  whether  the  impedimeilt  to  Mrs.  Tilton 
could  be  waived,  so  that  she  could  be  a  witness,  is  one  of  law 
for  the  court,  which  you  were  careful  that  the  court  should 
not  pass  upon.  Therefore  you  are  not  permitted  now,  hav- 
ing refused  to  take  the  judgment  of  the  court,  to  appeal  to 
the  jury  for  help  on  that  point." 

Again,  could  you  smooth  down  your  face,  and  look  grave, 
while  saying  that  the  counsel  on  the  other  side  should  them- 
selves have  proposed  to  call  Mrs.  Tilton  ?  She  had  left  her 
husband,  and  gone  over  to  Beecher.  And  any  lawyer  but  an 
"  old  head  "  would  have  presumed  on  so  much  knowledge  in 
even  the  most  verdant  juror  as  that,  in  judicial  proceedings, 
parties  call  witnesses  who  will  testify  in  their  favor,  as  all 
knew  Mrs.  Tilton  would  not  in  favor  of  her  husband.  But 
the  consummate  master  of  the  iiolle  prosequi  had  the  outside 
jury  in  mind;  and,  if  all  of  this  jury  would  not  be  influenced 
by  these  words,  he  knew  that  there  were  among  them  people 
so  ignorant  that  they  would  be. 

In  this  view,  as  well  as  in  the  other,  the  nolle  prosequi^  at 
this  pinch  of  the  case,  was  admirably  managed.  And  at  this 
day  there  are  not  a  few  people,  with  many  claims  to  intelli- 
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gence,  who  exclaim :  "  Oh,  if  Mrs.  Tilton  only  coidd  have 
been  a  witness !  if  Beecher  only  could  have  been  permitted 
to  call  her !  But,  dear  me,  there  is  no  way  for  this  good  man, 
who  so  longs  for  a  full  investigation,  praying  day  and  night 
for  one,  except  to  be  investigated  by  the  church,  that  excludes 
no  testimony,  but  receives  all !" 

Moreover,  in  most  of  our  states,  other  than  New  York, 
counsel  in  closing  to  the  jury  are  permitted  to  argue  only 
upon  the  evidence.  But  in  this  state,  it  seems,  they  may  say 
almost  any  thing.  Now,  in  the  Tilton  v.  Beecher  case,  it 
appeared  incidentally  that  various  confessions  had  been 
made  by  Mrs.  Tilton  of  infidelity  with  Beecher,  or  of  im- 
proper advances  to  her  by  him,  or  of  something  of  the  sort, — 
there  being  a  dispute  as  to  what  exactly  it  was.  Upon  this, 
the  counsel  for  Beecher  argued  lustily  to  the  jury,  that, 
whatever  this  matter  might  be,  it  should  have  no  weight 
against  him,  because  it  ivas  wrung  out  of  her  weak  mind  by  her 
awful  husband  h^  Could  you,  young  man,  under  the  differing 
law  which  probably  prevails  in  your  state,  manage  a  nolle 
prosequi  well  under  like  circumstances  ?  You  would  be  in 
peril  of  being  addressed  by  the  court  in  this  wise  :  "  There  is 
no  evidence  in  the  case  on  which  to  found  this  argument, 
and  to  argue  without  evidence  is  not  permitted  to  you.  The 
woman  who  knows  how  it  is,  is  separated  '  forever,'  as  you 
say,  from  her  husband ;  she  has  been  present  in  court,  the 
objection  to  her  competency  as  a  witness  has  been  waived 
on  the  other  side,  yet  you  have  refused  to  call  her.  Had 
you  called  her,  that  would  have  opened  the  whole  subject  of 
her  confessions,  those  to  whom  they  were  made  might  have 
been  brought  forward  as  witnesses,  and  then  the  jury  could 
have  had  the  real  facts  before  them.  The  whole  question  of 
adultery  between  these  persons  might  then  have  been  tried. 
The  law  permitted  you,  if  you  chose,  to  stand  on  your  strict 
legal  rights,  and  shut  down  the  gate  upon  the  evidence 
where  you  did ;  but,  having  done  so,  you  cannot  assume  as 
fact  what  is  not  testified  to,  and  argue  upon  evidence  which 
you  refused  to  produce." 

*' 3  Tilton -Beecher  Trial,  727-729. 


368  NOIXE   PROSEQUI. 

I  might  say  more  of  the  nolle  prosequi  as  employed  in  th 
civil  suit  of  Tilton  v.  Beecher,  but  my  article  is  becoming  t( 
long,  and  there  is  another  part  of  "  The  Great  Nolle  Proseq 
Case"  which  I  cannot  pass  unnoticed. 

There  lies  before  me  a  book  of  about  four  hundred  pag( 
entitled,  "Proceedings  of  the  Advisory  Council  of  Congr 
gational  Churches  and  Ministers  called  by  the  Plymou 
Church  of  Brooklyn,  N.  Y.,  and  held  in  Brooklyn  from  tl 
iSth  to  the  24th  of  February,  1876."  When  that  coun< 
was  called,  the  various  nolle  prosequi  movements  recited 
this  article,  and  many  others,  had  taken  place.  But  tl 
council  itself  was  a  grand  stroke  of  the  nolle  prosequi.  Beechi 
with  the  aid  of  the  Brooklyn  prosecuting  officer,  had  laid 
sleep  the  indictments  against  Moulton,  Tilton,  and  oneoth 
person  whose  case  I  have  not  space  to  consider  in  this  artic 
No  criminal  proceeding  against  Beecher  was  practically  op 
to  anybody,  as  I  have  already  shown.  The  form  of  Tiltoi 
suit, — the  only  suit  which  the  law  would  allow  him  to  bring, 
was  such,  that,  under  the  guise  of  reducing  the  dama| 
should  the  verdict  be  against  Beecher,  any  amount  of  me 
rubbish  could  be  introduced  in  the  defence,  having  no  re 
tion  to  the  main  charge,  to  distract  the  jury  and  the  publi 
besides  that,  as  I  have  shown,  Beecher  had  it  in  his  po'wi 
and  exercised  his  right,  utterly  to  shut  out  one-half  the  r( 
evidence  against  him.  But  now  Tilton  was  so  weaken 
pecuniarily  that  he  could  not  renew  even  this  lumbering  su 
And,  except  Moulton,  there  was,  among  "the  enemy," 
person  so  situated  that  the  law  would  permit  him  to  bring 
suit  against  Beecher ;  because  the  law  does  not  suffer  men 
occupy  the  tribunals  with  mere  scandal  investigations,- 
requires  a  wrong  suffered  by  the  plaintiff,  and  a  pecunia 
interest  in  him.  On  the  other  hand,  Beecher,  had  he  chost 
could  have  sued  Moulton  for  libel,  called  Mrs.  Tilton  as 
witness,  and  had  all  the  facts  fully  investigated,  and  all  t 
evidence  thoroughly  sifted,  before  a  tribunal  having  power 
call  witnesses,  and  protect  them,  and  compel  answers  to  ; 
pertinent  questions.  There  were  any  number  of  other  sui 
having  the  like  purpose,  legally  permissible  for  him  to  bri« 


NOLLE   PROSEQUI.  369* 

I  remember,  for  example,  in  one  of  the  leading  New  York 
papers  (though  I  am  not  quite  sure  that  this  was  before  the 
calling  of  the  council)  appeared  a  warning  letter  which  some 
one  had  kindly  sent  the  editor,  telling  him  that  Beecher  was 
laying  aside  copies  of  his  paper,  in  which  he  had  marked  de- 
famatory articles,  preparatory  to  bringing  against  him  a  great 
libel  suit.  The  editor  replied,  that  the  clergyman  was  giving 
himself  unnecessary  labor;  then  he  appended  defamatory 
words,  amply  sufficient  to  found  a  libel  suit  covering  the 
whole  controversy,  concluding,  in  substance:  "There  is  a 
case  for  him,  let  him  go  ahead." 

To  add  to  the  environment,  Moulton's  counsel  formed  the 
idea  of  a  malicious  prosecution  suit  against  Beecher,  to  vin- 
dicate his  character  and  wife's.  The  suit  was  brought,  and 
Beecher  was  undertaking  to  stop  it  with  a  demurrer.  Out- 
side friends  began  to  fear,  that,  where  investigation  was  so 
dreaded,  and  in  the  one  public  trial  which  he  had  not  been 
able  to  prevent,  he  had  actually  warded  it  off  as  to  half  of 
the  facts,  something  must  be  wrong.  Hence  a  nolle-prosequi 
plan  was  invented,  perhaps  the  shrewdest  ever  laid.  Ply- 
mouth church  was  to  crave  advice ;  and,  upon  this,  a  letter- 
missive  to  sister  churches  was  drawn  in  such  form,  that,  when 
a  large  body  of  the  pastor's  friends  had  assembled  and  ob- 
tained the  public  ear,  all  things  were  permissible  to  be  said 
in  his  favor,  and  he  and  his  lawyer  were  together  present  to 
say  them,  but  nothing  against  him  was  in  order.  If,  at  any 
time,  the  tongues  of  the  pastor  and  the  lawyer  failed  to  be 
glib  enough,  there  were,  on  the  floor  of  the  council,  friends 
to  help  on  by  their  enquiries.  Opening  the  "  Proceedings  " 
almost  at  random,  I  find  such  questions  as  these  : 

"  Mr.  Beecher,  is  there  any  bottom  facts  that  you  wish  to 
keep  back  ?" 

'*  I  ask,  Mr.  Beecher,  was  there  ever  any  weighty  evil  con- 
nected with  this  case — ^sometimes  called  a  crime — which  you 
have  covered  up  ?"^ 

"  How  much  longer,"  screams  Beecher,  "does  a  man  want 
to  have  his  willingness  to  have  the  truth  come  out,  vindi- 

^  Brooklyn  Council  of  1876,  (that  is  the  title  on  the  back,)  p.  194,  i95»- 
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•cated  ?  If  there  is  any  man  on  earth  that  has  anything  to 
say — that  he  wants  to  say — if  there  is  any  man  on  earth  that 
has  anything  to  say  to  my  detriment,  I  here  and  now  chal- 
lenge him  to  say  it !  I  go  further  than  that.  If  there  be 
any  angel  of  God,  semi-prescient  and  omniscient,  I  challenge 
him  to  say  aught.  I  go  beyond  that,  and,  in  the  name  of 
our  common  Redeemer,  and  before  Him  who  shall  judge 
you  and  me,  I  challenge  the  truth  from  God  himself  !*'*5 

Of  course,  Beecher  hastened  to  the  court  house  and  with- 
drew his  demurrer.     "  You  bet"  ! 

Whether  or  not  God  heard  Beecher*s  cry,  and  how  about 
the  angels,  the  "  Proceedings "  do  not  disclose.  Moulton 
heard  it.  But  as  the  makers  of  books  have  the  right  to  put 
into  them  what  they  choose,  this  "proceeding"  is  omitted. 
He  sent  to  the  council,  through  the  Moderator,  a  letter  offer- 
ing to  produce  the  evidence  called  for  "here  and  now."  This 
letter  appears  to  have  influenced  the  "  Result  of  Council," 
as  the  reader  will  perceive. 

The  "  Result  of  Council,"  after  determining  the  questions 
on  which  if  was  ostensibly  called,  and  declaring  in  substance 
that  a  prior  investigation  by  a  Church  Committee  had  been 
ample,  and  the  disagreement  of  the  jury  in  the  Tilton  case 
was  a  good  enough  verdict  for  the  defendant,  proceeds : — 

"  In  view  of  these  facts,  and  also  of  the  fact  that  the 
pastor  of  this  church  has  demanded  that  his  accusers  be 
brought  to  face  him  [! !]  and  has  invited  such  investigation 
as  this  council  may  think  desirable  for  the  peace  and  pros- 
perity of  the  churches,  and  in  order  to  protect  Plymouth 
church  from  further  vexatious  proceedings,  this  council  ad- 
vises this  church  to  accept  and  empower  a  commission  of 
five  members,  to  be  created  by  a  committee  of  three,  here- 
inafter specified,  out  of  the  twenty  men  hereinafter  named  ; 
the  duty  of  which  commission  shall  be  to  receive  and  examine 
all  charges  against  the  pastor  which  they  may  regard  as  not 
.already  tried^^^ 

The  council,  the    reader   perceives,  had    laid    down   the 

*5  Brooklyn  Council,  ut  sup,,  p.  240. 
^  Brooklyn  Council,  ut  sup.,  p.  330. 
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rule  as  to  the  Tilton  charges ;  that  is,  that  they  had  been 
tried,  and  well  and  sufficiently  so,  both  by  a  committee 
which  Beecher  and  the  church  had  appointed,  and  by  the 
court  in  Tilton's  suit.  But  there  were  then  pending,  it  was 
understood,  charges  wrung  out  of  Bowen,  and  still  others 
might  be  floating ;  therefore  to  such  the  authority  of  this 
"  Commission  "  was  to  attack.  If  there  were  any  doubts  on. 
this  point  it  is  removed  by  what  follows : — 

"  It  is  provided,  however,  that  this  commission  shall  not  be 
constituted  unless  formal  charges  against  the  pastor  shall  be 
brought  before  the  church  or  its  Examining  Committee  with- 
in sixty  days  after  the  dissolution  of  this  council,  by  a  party 
or  parties  making  themselves  responsible  for  the  truth  and 
proof  of  the  same,  or  unless  within  the  same  time  it  shall  be 
deemed  expedient  by  the  Examining  Committee  of  the 
church  and  the  committee  of  three,  that  important  testimony 
not  previously  given,  which  might  throw  light  upon  charges 

which  hitherto  have  been  tried  should  be  heard  by  this  com- 
mission."*^ 

As  the  Examining  Committee  could  be  trusted  not  to  bring- 
out  anything  against  Beecher,  the  plain  meaning  of  this  was, 
that,  if  anything  new  could  be  found  in  his  favor,  on  the  Til- 
ton  charges,  the  evidence  should  be  presented  to  the  public 
through  this  commission ;  but  nothing  more  against  him 
should  be  produced.  The  pestiferous  Moulton  was  laid  low. 
The  alleged  perjury  from  which  he  wished  to  vindicate  him- 
self and  wife,  was  committed,  if  at  all,  on  the  trial  of  the 
Tilton  charges.  He  had  been  too  audacious  in  offering  to 
prove  his  case  before  the  council,  peradventure  he  might 
even  go  before  the  Commission  if  permitted  ;  so,  to  make  all 
sure,  the  nolle  prosequi  was  introduced  into  the  "  Result  of 
Council "  itself.^* 

*7  lb.  ui  sup, 

^  As  I  am  writing  for  the  instruction  of  young  lawyers,  I  have  in  the 
text  limited  my  explanation  of  the  nolle  prosequi  at  this  point  in  The 
Great  Nolle  Prosequi  Case  to  so  fhuch  as  hitherto  plainly  appears.  Ac- 
cording to  the  book  of  "  Proceedings  "  already  referred  to,  the  following 
resolution  was,  among  others,  adopted  by  Beecher *s  church,  Feb.  25,. 
1876: 


372  NOLLE    PROSEQUL 

Young  man,  just  entering  upon  legal  practice,  could  y 
get  up  such  a  council  ?  Think  !  There  was  mighty  adm 
istrative  talent  in  it.  The  head  that  could  so  judge  of  ch 
acter  as  to  select  a  council  composed  of  honored  ministers 
the  gospel,  and  praying  church  members,  to  do  a  work  li 
that,  ought  to  be  on  the  shoulders  of  the  President  of  t 
United  States.  We  live  in  times  of  political^corruption  ;  b 
if  the  people  could  be  persuaded  to  elect  the  author  of  tl 
council  President,  he  could  appoint  men  to  office,  every  o 
of  whom  would  do  exactly  what  was  required  of  Mm.  Tl 
bribery  and  peculation,  and  every  other  evil  thing  of  a  put 
nature,  would  be  at  an  end. 

At  the  risk  of  seeming  prolix,  I  must  add  a  word  to  you 

"Resolved,  That  Plymouth  Church  gladly  and  unreservedly  acc« 
the  advice  and  admonition  of  the  Advisory  Council,  and  will  prom] 
■carry  into  effect  all  the  recommendations  of  that  Council;  and  that 
pursuance  of  those  recoiimendalion;,  it  does  now  invite  and  challei 
any  and  all  persons  who  are  willing  to  be  responsible  for  charges  agai 
the  pastor  of  this  church  to  bring  forward  such  charges  in  the  man 
prescribed  by  the  '  Result  of  the  Council,"  this  church  pledging  itsel 
cause  an  investigation  immediately  lo  be  made  in  the  manner  advi 
~by  the  Council,  and  under  the  direction  of  the  committee  appoin 
thereby."     Page  361, 

Now  this  resolution  would  seem,  to  one  who  had  never  read  anyth 
else  on  the  subject,  to  open  the  door  for  an  ecclesiastical  tnal  of  the ' 
ton  charges,  and  to  permit  Moulton,  if  he  chose,  to  present  them  : 
become  "  responsible  "  for  them.  But  those  charges  had  been  aire; 
tried,  as  the  "  Result  of  Council  "  declared,  both  ecclesiastically  and  1 
illy ;  and  the  jurisdiction  of  the  "  Commission  of  Five."  when  sitting 
charges  presented  by  a  person  who  should  became  "  responsible  " 
them,  was  in  terms  limited  to  charges  "  not  already  tried."  The  I 
guage  of  the  "  Result  of  Council  "  was,  at  this  place,  so  plain,  thi 
could  not  possibly  be  misinterpreted.  And  the  resolution  of  the  chti 
expressly  promises  to  "  carry  into  effect  all  the  recommendations  of  1 
■Council."  Is  there  a  nolle  prosequi  coiled  here  ?  Arc  verdant  pe( 
to  be  made  hereafter  lo  believe,  that  a  full  investigation  of  the  en 
Beecher  scandal  was  provided  for  by  the  Council,  and  accepted  by 
church,  and  the  world  was  challenged  ,to  bring  on  its  proofs  ?  I  do 
know.    Perhaps  time  will  disclose. 

Again,  there  may  possibly  be  ground  for  dispute  as  to  the  natur 
the  contemplated  procedure  before  the  "  Commission  of  Five!*'  ' 
"  Result  of  Council  "  is  distinct  on  one  point.    The  original  investij 
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lawyers  on  the  danger  of  employing  the  nolle  prosequi^  how- 
ever skilfully,  in  the  defence  of  innocent  men.  And  I  know 
of  no  case  which  illustrates  the  danger  more  clfearly  than  this 
of  Beecher.  Thus,  among  the  letters  which  Beecher  received 
from  Mrs.  Tilton,  was  the  following,  not  signed,  but  in  her 
handwriting : 

"Brooklyn,  May  3,  1871. 
"  Mr.  Beecher  :  My  future,  either  for  life  or  death,  would 
be  happier  could  I  but  feel  that  you  forgave  me  while  you 
forget  me.  In  all  the  sad  complications  of  the  past  years, 
my  endeavor  was  to  entirely  keep  from  you  all  suffering ;  to 
bear  myself  alone,  leaving  you  forever  ignorant  of  it.  My 
weapons  were  love,  a  larger,  untiring  generosity,  and  nest- 

ing  committee  appointed  by  Beecher  and  his  church  are  commended 
throughout  for  their  course.  "They/'  says  the  "Result,"  "satin  se- 
cret, as  every  such  inquest  does  and  ought  to ;  they  used  such  a  dis- 
cretion as  is  allowed  to  every  similar  investigation  in  calling  for  wit- 
nesses, and  in  judging  whether  their  testimony  would  be  material." 
Page  330.  This  is  plainly  enough  meant  as  a  direction  to  the  "  Com- 
mission of  Five.'*  But  on  the  forms  attending  the  production  of  wit- 
nesses there  may  be  doubt.  One  of  the  members  of  the  committee  thus 
commended  had  written  a  letter  to  a  gentleman  whom  some  persons 
supposed  to  be  an  important  witness,  containing  the  following : 

*'  My  principal  object  in  writing  is  to  suggest,  in  case  he  [Tilton]  pub- 
lishes the  [Woodstock]  letter,  to  you  whether  you  could  not  write  a  letter 
which  would  make  your  remarks  in  the  Woodstock  letter  refer  to  mat- 
ters and  troubles  in  the  way  of  business,  which  were  abundant  about 
that  time,  and  which  would  naturally  make  some  feeling  on  your  part 
toward  Mr.  Beecher,  and  which  you  would  have  been  likely  to  express 
in  perhaps  an  extravagant  manner  to  an  intimate  friend  and  associate, 
as  Tilton  was  at  that  time.  Such  an  explanation  would  look  well  for 
Mr.  Beecher  and  yourself ;  in  fact,  it  seems  to  me  much  more  important 
for  you  than  for  Mr.  Beecher."     Page  268. 

The  gentleman  to  whom  this  letter  was  addressed  was  not,  in  fact,  a 
witness  before  that  committee.  Were  the  "  Commission  of  Five  '*  to 
write  letters  to  the  respective  persons  who  might  be  named  as  witnesses, 
and  suggest  to  each  how  the  testimony  might  be  put  to  "  look  well  for 
Mr.  Beecher  and  yourself,"  adding,  "  if  you  cannot  put  it  so,  consider 
that  a  nolle  prosequi  has  been  entered  to  your  subpoena  "  ? 

I  have  simply,  in  this  note,  mentioned  these  points  to  show  that  they 
have  ffbt  been  overlooked,  but  I  do  not  know  that  much  instruction  can 
he  derived  from  them  to  aid  the  young  practitioner. 
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hiding  /    That  I  failed  utterly  we  both  know.    But  now  I  ask 
forgiveness."*^ 

At  the  trial  of  Tilton's  suit,  much  doubt  and  dispute  arose 
as  to  what  the  lady  meant  by  ne si-hiding/  underscored,  with 
an  exclamation  point  after  it.  Beecher  said  in  his  testimony : 
"  I  understood  it  to  signify  simply  the  hiding  of  the  troubles 
in  our  household."5o 

Was  this  true  ?  And  what  troubles  ?  Did  \hey  flow  from 
the  offence  with  which  Tilton  charged  Beecher,  or  from  some 
other  source  ? 

"  Nest-hiding,"  in  its  primary  meaning,  is  as  plain  a  term 
as  the  language  contains.  We  have  great  numbers  of  com- 
pound words  like  it ;  such  as  "  house-breaking,"  "  bell-ring- 
ing," "bird-catching,"  "pigeon-shooting,"  "deer-hunting," 
"  wood-chopping,"  "  wood-sawing,"  "water-drawing," — which 
signify  breaking  house  or  breaking  the  or  a  house,  and  so  of 
all  the  rest.  The  only  ambiguity  concerns  the  particle  a  or 
the  ;  in  some  renderings,  it  is  not  to  be  employed,  in  others 
it  is  ^,  and  in  others  the.  Therefore  the  literal  meaning  of 
nest-hiding  is  hiding  the  nest,  or  hiding  a  nest,  or  hiding  nest, 
"  My  weapons  were  love,  a  larger,  untiring  generosity,  and 
hiding  the  nest  f'  Does  "nest"  mean  "  troubles,"  as  Beecher 
says  it  does  ?  Some  people  will  doubt  this ;  deeming  that 
birds  would  not  labor  so  much  to  build  it,  for  the  repose  of 
their  eggs  and  their  brood,  if  it  was  "  troubles."  Had  the 
"  nest "  of  which  Mrs.  Tilton  speaks,  brought  "  troubles  "  ? 
Where  was  the  "  nest  "  ?  Beecher*s  interpretation  seems  to 
put  it  at  her  own  house.  Then,  why  does  a  married  woman 
hide  the  "  nest "  in  her  own  house  ?  And  what  occasion 
was  there  that  Beecher  should  forgive  and  forget  her  ?  These 
and  similar  doubts  were  to  some  minds  distressing. 

But,  had  there  been  no  nolle  prosequi, — in  other  words,  had 
Mrs.  Tilton  been  produced  as  a  witness, — she  could  have  ex- 
plained her  meaning,  and  dissipated  all  doubts.  Perhaps 
there  was  a  tree  in  her  back  yard,  and  a  bird's  nest  in  it, 
and  she  hung  up  a  sheet  to  hide  it  from  pilfering  boys.     But 

*»  I  Tilton-Beecher  Trial,  84.  2  lb.  812  ;  3  lb.  73.  l 

50  2  lb.  813. 
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that  could  hardly  be  the  true  explanation ;  for  it  does  not 
connect  Beecher  with  the  transaction,  and  it  furnishes  no 
occasion  for  him  to  forgive  and  forget  Mrs.  Tilton.  Or,  it 
may  be  that  Mrs.  Tilton  had  a  hen,  and  Beecher  had  a  bad 
boy ;  and,  as  often  as  the  hen  laid  an  egg,  the  boy  stole  it, 
in  which  emergency  Mrs.  Tilton  Aid  the  nest!  But,  as  Beecher 
would  be  glad  when  his  boy  was  circumvented,  this  could 
hardly  furnish  a  reason  why  he  should  forgive  and  forget 
Mrs.  Tilton.  Neither  of  these  explanations,  therefore,  could 
be  accepted ;  but  doubtless  there  was  some  other  explana- 
tion, equally  simple  and  plain,  which  was  the  true  one.  Yet, 
unfortunately  for  an  innocent  man,  the  nolle  prosequi  kept  it 
from  appearing. 

I  mention  this  letter,  and  the  doubt  about  its  meaning, 
only  in  illustration  of  the  great  benefit  which  might  have 
been  derived  by  this  innocent  clergyman  from  the  truthful 
statement  on  oath  of  Mrs.  Tilton,  had  it  not  been  for  the 
unfortunate  nolle  prosequi.  The  lady,  on  her  exclusion  from 
the  witness  seat,  wrote  a  letter  to  the  judge,  reminding  him 
that  she  was  now,  having  forsaken  her  husband  and  cast  her- 
self into  the  arms  of  the  Beecher  party,  in  a  situation  to  tell 
the  truth, — "  released,"  she  says,  "  for  some  months  from  the 
"iinll  by  whose  power  unconsciously  I  criminated  myself 
again  and  again."  And  she  asked  to  be  permitted  to  tes- 
tify.s'  Herein  she  confirms  the  floating  newspaper  reports, 
that  she  has  often  confessed  the  crime  which  her  husband 
charges  against  her  and  her  pastor.  Having  done  this,  as 
she  says,  "again  and  again,"  and  being  a  member  in  good 
standing  in  Beecher's  church,  and  no  complaint  having  been 
made  in  the  church  against  her  for  doing  it,  and  no  investi- 
gation being  permitted  of  the  circumstances  under  which 
these  confessions  were  made, — that  is,  the  nolle  prosequi  being 
always  present  when  this  part  of  the  case  was  proposed  to 
be  opened, — she,  on  the  one  side,  and  the  managers  of  the 
nolle  prosequi,  on  the  other,  have  created  serious  apprehen- 
sions, in  the  minds  of  many  persons,  which  might  have  been 
t 

^  3  Tilton-Beechcr  Trial,  355, 
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dispelled,  had  she  been  permitted,  as  she  asked,  to  tell  her 
**  w/io/e  story  truthfully T 

In  the  first  place,  this  truthful  tale,  could  Beecher  have 
been  persuaded  to  permit  it,  would  have  been  told  to  the 
jury  in  Tilton*s  suit.  And  "  truth  is  mighty  and  will  pre- 
vail." In  this  instance,  it  would  have  been  confirmed  in  the 
very  chair  where  Mrs.  Tilton  sat  to  tell  it,  by  the  persons  to 
whom  she  had  previously  uttered  the  untruths  about  herself 
and  Beecher ;  they  would  point  out  the  times  and  circum- 
stances, and  explain  how  the  husband's  '^ivilV  was  working 
on  the  wife,  and  thus  innocence  would  shine  in  the  very  blaze 
of  truth.  The  absurd  story,  since  published,  that,  when 
Bowen,  one  of  the  founders  of  the  church,  had  been  com- 
pelled by  a  church  committee  to  profess  his  belief  in  Beecher  s 
guilt,  then  had  b:^en  arraigned  before  the  church  committee 
for  slander  of  the  pastor  in  making  this  profession,  this  com- 
mittee refused  to  permit  him  to  prove,  as  influencing  his  be- 
lief, confessions  made  by  Mrs.  Tilton  after  (as  well  as  before) 
she  had  abandoned  her  husband  forever,  and  become  "  truth- 
ful,"— she  still  remaining  in  the  church  in  good  standing,  and 
no  investigation  of  the  charges  against  her  being  permitted, 
while  Bowen  was  excommunicated, —  could  not  have  found 
voice  in  the  public  journals. 

"The  real  point  to  avoid,"  wrote  Beecher  to  Moulton,  be- 
fore his  mind  had  come  fully  under  the  influence  of  legal 
advice,  "  is  an  appeal  to  church,  and  then  a  counciiy^^  Be- 
fore the  "  Advisory  Council  "  was  called,  Beecher  was  mas- 
ter of  the  situation,  as  I  have  already  shown.  He  had  filed 
a  demurrer  to  the  only  suit  which  lawyers  could  devise 
against  him ;  and,  thus  far,  he  is  successful  in  staving  it  ofll 
He  had  it  in  his  power,  and  still  has,  to  withdraw  his  de- 
murrer, or  to  bring  suit  resulting  in  a  full  and  thorough  in- 
vestigation of  the  whole  matter,  before  the  whole  people, 
thus  vindicating  his  innocence.  But  this  "  Council,"  instead 
of  advising  him  to  do  any  such  thing,  appointed  a  "  Com- 
mission "  before  whom  no  man  could  appear  to  re-try  the 

5»  I  Tilton-Beecher  Trial,  87.    The  letter  is  without  date  except  simply 
the  word  "Monday." 
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Tilton  charges,53  or  investigate  the  "nest"  which  Mrs.  Tilton 
hid,  or  otherwise  bring  out  those  "  truthful  "  and  "  whole  " 
explanations  which  would  remove  the  last  cloud  from  the 
innocent  pastor's  damaged  fame. 

S3  It  has  not  been  necessary  for  me  to  consider,  in  the  text,  whether  or 
not  it  would  be  safe  for  any  man  to  go  before  the  proposed  "  Commis- 
sion of  Five  '*  with  any  charges  against  Beecher,  whatever  their  nature 
or  however  clear  their  proof.  They  were,  first,  to  be  presented  to  "  the 
church  or  its  examining  committee  ;*'  secondly,  "  by  a  party  or  parties 
making  themselves  responsible  for  the  truth  and  proof  o\  the  same  ;"  then, 
thirdly,  to  be  taken  before  the  "  Commission  of  Five,"  as  a  sort  of  board 
of  referees. 

In  judicial  and  semi-judicial  proceedings,  as  hitherto  known  to  the 
law,  the  charges  which  the  complainant  lays  before  the  tribunal,  whether 
legal,  ecclesiastical,  or  any  other,  are  privileged^  to  use  a  word  familiar 
in  the  law  of  libel.  But,  as  the  law  of  libel  is  generally  understood,  one 
who  is  entitled  to  make  a  privileged  communication  may  waive  the 
privilege,  and  then  he  can  defend  himself  ?gainst  an  action  for  libel 
only  by  proving  the  truth  of  his  allegation.  And  the  expression  "  I  hold 
myself  responsible  for  the  truth  and  proof  of  what  I  allege  '*  is  such  as, 
in  the  law  of  libel,  is  generally  understood  to  be  a  waiver  of  the  privi- 
lege. A  party,  then,  makes  his  written  charge  against  Beecher,  before 
the  church  committee,  and  waives  his  privilege.  Upon  this,  the  charge 
is  taken  for  arbitration  before  the  "  Commission  of  Five,"  and  the  find- 
ing of  the  commission  is  against  liim.  I  do  not  see  why,  in  these  cir- 
cumstances, he  must  not  be  conclusively  holden  to  have  slandered  the 
pastor ;  so  that,  if  an  action  for  the  slander  is  brought,  he  will  be  bound 
by  the  "  commission's"  award,  not  being  permitted  to  prove  the  truth. 
The  question  is  probably  a  new  one,  and  there  is  no  occasion  to  express 
an  absolute  opinion  upon  it.  Clearly  enough  this  is  what  was  meant  by 
the  power  at  the  wires,  managing  the  nolle  prosequi  before  the  council, 
whatever  might  be  the  idea  of  individual  members. 

If  this  were  not  so,  still  no  sane  man  would  ever  have  taken  a  case 
against  Beecher,  however  clear,  before  this  "  Commission  of  Five," 
composed,  nobody  could  know  beforehand  of  whom,  sitting  in  secret, 
not  governed  by  known  rules  of  evidence,  with  an  unknown  procedure 
in  other  respects,  answerable  to  nobody,  and  permitted  by  its  constitu- 
tion to  hear  or  reject  a  witness  as  it  chose.  Add  to  this,  that  the  attend- 
ance of  no  witness  before  it  could  be  compelled,  that  witnesses  without 
limit  might  be  produced  on  the  other  side,  who  could  testify  to  what  they 
chose  without  subjecting  themselves  to  the  pains  of  perjury;  and,  more 
than  all,  that,  on  the  very  face  of  things,  the  tribunal  was  a  device  to 
enable  Beecher  to  escape  the  pressure  of  public  opinion  while  refusing 
to  come  to  a  trial,  and  let  in  the  whole  evidence,  in  an  open  court  of 
justice. 
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In  the  first  place,  this  innocent  man  was  ensnared  by 
Moulton  and  Tilton,  who  counselled  him  to  hush  up  things, 
and  he  hushed  them  up.  Then  he  fell  into  the  more  dam- 
aging hands  of  famous  lawyers,  who  echoed,  but  with  in- 
creased volume  of  tone,  the  old  bad  counsel,  "  Hush  up;" 
therefore  he  hushed  up  all  he  could,  but  he  was  unable  to 
hush  up  the  whole.  Lastly,  he  summoned  a  vast  "  Advisory 
Council,"  and  their  advice  was  ;  "  Pretend  to  submit  your- 
self to  investigation,  but  really  '  Hush  up ' !  A  man  whose 
head  has  been  so  broken  by  bad  advice  as  yours,  ought,  by 
this  time,  to  have  two  faces  !  " 

Here  we  see  the  misfortune  which  follows  the  use  of  the 
nolle  prosequi  in  the  defence  of  innocence. 

Joel  P.  Bishop. 

Cambridge,  Mass. 
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VL  INCIDENTAL  INJURIES  FROM  THE  EXERCISE 

OF  LA  WFUL  RIGHTS. 

A  tort  consists  in  some  act  or  omission  by  one  party 
whereby  the  lawful  rights  of  another  are  invaded,  obstructed 
or  abridged.  The  elements  of  a  tort  are  a  wrong  and  a  result- 
ing damage  ;  there  is  no  tort  where  there  is  no  wrong,  and 
there  is  also  no  tort  where  there  is  no  damage.  The  wrong, 
however,  need  not  be  one  of  intent,  for  the  most  innocent 
invasion  of  one's  rights  is  a  tort,  as  well  as  the  most  malicious ; 
the  malice  being  in  many  cases  only  an  aggravation.  Neither 
is  it  essential  that  the  damage  should  always  be  tangible  and 
susceptible  of  proof,  for  if  a  legal  right  is  trampled  upon,  the 
law  will  imply  damage,  and  the  implication  is  conclusive. 

In  the  present  paper  those  cases  will  be  considered  in 
which  one  person  suffers  an  injury  in  consequence  of  the  ex- 
ercise by  another  person  of  his  legal  rights.  Many  such 
cases  occur  in  which,  although  the  injury  may  be  severe,  the 
law  will  award  no  compensation,  there  being  no  tort  in  the 
case  because  there  is  an  absence  of  that  wrong  the  concur- 
rence of  which  with  damage  is  essential  to  an  action.  Neg- 
ligence might  supply  the  wrong,  but  we  now  speak  of  cases 
of  which  that  is  not  an  element. 

It  is  almost  impossible  to  conceive  of  a  lawful  action  that 
may  not  by  possibility  cause  injury  to  another.  One  man  es- 
tablishes a  store  which  takes  away  from  the  profits  of  a  store 
already  established ;  he  erects  a  mill,  in  consequence  of  which 
the  value  of  another  in  the  vicinity  is  sensibly  diminished  ;* 
he  collects  his  debt,  and  the  debtor's  busine'ss  is  broken  up 
to  the  prejudice  of  others  who  were  customers;  he  assists  in 
starting  a  new  town,  which  draws  away  the  business  from  an 

'  Palmer  v.  Mulligan,  3  Caines  307,  313;  Piatt  v.  Johnson,  15  Johns, 
213. 
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I  older  one  ;  or  he  gives  to  the  public  a  park  on  one  side  ot  ^ 

city,  which  changes  relative  values  to  the  prejudice  of  tive 
opposite  side ; — in  all  these  cases  the  injury  may  be    verj 
perceptible  and  easily  traced  to  the  cause  which  has    t^ro^ 
duced  it,  but  there  is  manifestly  no  ground  for  the  sugges- 
tion that  an  action  at  law  should  redress  it. 

Some  other  cases  which  must  be  decided  on  the     ssLrwe 
ground  do  not  at  first  view  seem  so  clear.     The  cas^     ofs 
,  house  commanding  a  fine  view,  which  is  cat  off  and  destroyed 

I  by  the  erection  of  a  building  on  the  adjacent  premises,    xxiay 

1  be  taken  as  an  illustration.     The  injury  here  is  very   ciirect 

and  special,  and  it  seems  to  take  something  from  the   rx^^n's 
property,  and  to  deprive  him  in  a  measure  of  its  enjoyrxa^nt. 
But  on  the  other  hand,  if  every  man  might  protect  hi^    ^v^iew 
against  the  improvements  of  his  neighbors,  it  is  manifest    tiliat 
it  would  give  him  such  a  control  of  adjacent  prop^mrCyas 
would  preclude  improvements,  except  with  his  consent  ,      ^^^ 
to  protect  his  view  would  usually  diminish  the  value  o^      ^^ 
neighbor's  property  more  than  it  would  enhance  his  owr  rx.  - 
was  determined  at  an  early  day  that  an  erection  by  o  '*^  ^  ^ 
his  own  premises  which  obstructed  the  view  of  anoth^  '^    "^ 
not  a  legal  wrong;'  and  the  principle  is  held  to  cov^*" 
case  of  a  structure  on  the  party's  own  land  which  injure  ^ 
value  of  business  property  in  the  rear  of  it  by  cutting  o 


view  from  the  street.3     The  English  law  recognizes  an 
ment  in  air  and  light  over  adjoining  premises,  under      ^ 
circumstances ;  but  the  courts  of  the  United  States  r^^^ 
the  doctrine  which  supports  it  as  unsuited  to  the  ci^^-'       ." 
stances  of  this  country,  and  incapable  of  being  appli^ 
^  our  growing  cities  and  villages  without  working  most    ^"'^  " 

'-'  chievous  consequences.     The  injury  which  one  sustai*^^    ^ 

having  the  light  and  air  as  they  pass  to  his  building"^  " 

structed  and  cut  off  by  the  structures  of  his  neighbo^ 
\\\  therefore  support  no  action.* 


'  Butt  V.  Imperial  Gas  Co.,  L.  R.  2  Ch.  App.  158.  ^^ 

'  Aldred  v.  Case,  9  Coke,  58  b ;  Attorney-General  v.  Dougherty,  ^ 
Sr.  453.    See  Maynard  v.  Escher,  17  Penn.  St.  222. 
*  Parker  v.  Foote,  19  Wend.  309,  318,  per  Bronson,  J.;  Mat*^** 
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Collateral  Support  of  Lands, — A  man  may  injure  his  neigh- 
bor's premises  by  excavations  made  on  his  own.  Such  ex- 
cavations are  rightful  up  to  a  certain  limit ;  beyond  that  they 
are  unauthorized.  The  common  law  gave  every  man  a  right 
to  collateral  support  for  his  own  ground  in  its  natural  condi- 
tion by  the  land  of  his  neighbor ;  and  to  that  extent  the  ad- 
joining lands  are  subject  to  a  servitude.  But  he  has  no  right 
to  support  for  the  land  weighted  with  buildings;  and  if 
an  excavation  is  made,  with  due  care  and  due  notice,  into 
which  his  buildings  fall  though  without  the  buildings  the 
natural  surface  would  not  have  given  way,  he  has  no  claim  to 
compensation.  The  injury  is  incidental  to  the  exercise  by 
his  neighbor  of  a  legal  right;  and  a  party  liable  to  such  an 
injury  must  protect  himself  as  best  he  may.  The  rule  is  thus 
stated  in  an  old  case :  "  If  A  be  seized  in  fee  of  copyhold 
land  closely  adjoining  the  land  of  B,  and  A  erect  a  new  house 
on  his  copyhold  land,  and  any  part  of  his  house  is  erected  on 
the  confines  of  his  land  adjoining  the  land  of  B,  if  B  after- 
wards dig  his  land  so  near  to  the  foundation  of  the  house  of 
A  that  by  it  the  foundation  of  the  messuage  and  the  mes- 
suage itself  fall  into  the  pit,  still  no  action  lies  by  A  against 
B — inasmuch  as  it  was  the  fault  pf  A  himself  that  he  built 
his  house  so  near  the  land  of  B  ;  for  he  cannot  by  his  own 
act  prevent  B  from  making  the  best  use  of  his  land  that  he 
can.  But  it  seems  that  a  man  who  has  land  closely  adjoining 
my  land  cannot  dig  his  land  so  near  mine  that  mine  would 
fall  into  his  pit ;  and  an  action  brought  for  such  an  act  would 
lie.'s 

Injuries  by  Animals. — A  man  may  rightfully  keep  domestic 
animals,  and  use  and  employ  them  as  is  customary.  Others 
may  be  injured  by  them,  but  they  are  not  entitled  to  redress 
unless  the  owner  or  keeper  is  personally  guilty  of  negligence 

Brown,  13  Wend.  261  ;  Myers  v.  Gemmel,  10  Barb.  537  ;  Cherry  v.  Stein, 
II  Md.  i;  Hicott  v.  Morris,  10  Ohio  St.  523;  Mullen  v.  Strieker,  19 
Ohio  St.  135;  Hubbard  v.  Town,  33  Vt.  295;  Pierce  v.  Fernald,  26 
Me.  436  ;  Ward  v.  Neal,  37  Ala.  500. 

5  Wild  V.  Minstaley,  2  Rol.  Abr.  565.  The  cases  on  this  subject  are 
fully  collected  in  Bigelow's  Leading  Cases  on  Torts,  527,  et  seq.,  and  in 
Washburn  on  Easements,  542-564. 
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or  bad  conduct.  If  he  keeps  an  animal  he  knows  to  be 
vicious,  without  proper  restraint,  he  is  liable  for  the  conse- 
quences; if  he  drives  a  horse  furiously,  he  may  be  held  re- 
sponsible to  one  who  is  run  over  by  him ;  but  he  is  not  liable 
if  he  was  in  the  observance  of  due  care,  and  the  injury  was 
accidental.  "  If  one  does  an  injury  by  unavoidable  accident, 
an  action  does  not  lie ;  aliter  if  any  blame  attaches  to  him, 
though  he  be  innocent  of  any  intention  to  injure."* 

Injuries  from  Fires. — No  man  can  lawfully  insist,  because 
of  the  possibility  of  a  fire  spreading  to  his  estate,  that  his 
neighbor  shall  not  burn  over  his  fallow  or  destroy  his  stubble 
by  fire.  A  fire  for  any  such  purpose,  or  even  for  amusement, 
is  perfectly  lawful,  and  if  the  party  setting  it  is  guilty  of  no 
negligence,  its  accidentally  spreading  to  his  neighbor  cannot 
charge  him  with  an  action.'  The  old  rule  was  probably  more 
strict,  but  even  that  did  not  hold  the  party  liable  where  the 
fire  spread  from  sudden  storm,  or  other  cause  which  could 
not  have  been  foreseen  or  controlled  by  human  agency.* 

Injuries  Inflicted  in  Self-Dc/ence. — A  man  assaulted  has  a 
right  to  defend  himself,  and  with  force  and  violence  propor- 
tioned to  the  real  or  apparent  danger.  If,  in  making  such 
defence,  an  injury  is  unintentionally  and  without  negligence 
done  to  a  third  person,  this  is  no  tort,  for  no  man  does  wrong 
or  contracts  guilt  in  defending  himself  against  an  aggressor.' 
The  same  rule  applies  to  a  proper  defence  of  property;  an 
illustration  being  the  case  of  building  a  wall  to  prevent  the 
inroads  of  the  sea,  whereby  a  greater  force  of  water  is  ex- 
pended on  the  lands  adjoining.'"     As  was  said  by  Lord  Ten- 

'Wakeman  v.  Robinson,  i  BinR.  213.  See  Weaver  v.  Ward, Hobart, 
.   134,  Mammae  V.  White,  n  C.  B.  (N.  S.)  588. 

'Clark  V.  Foot.  8  Johns.  421 ;  Tourielotie  v.  Rosebrook.  11  Met.  460; 
Scoit  V.  Hale,  16  Me.  326;  Ellis  v.  Railroad  Co.,  2  Ired.  138  ;  De  France 
V.  Spencer,  2  Greene,  (Iowa)  462 ;  Fahn  v.  Reichart.  8  Wis.  255  ;  Mich. 
Cent.  R.  R.  Co.  v.  Anderson.  20  Mich.  244;  Burroughs  v.  Housatonic 
R.  R.  Co.,  IS  Conn.  124. 

'Tuberveille  v.  Stamp,  1  Salk,  13 ;  Ld..Raym.  264 ;  Webb  v.  Railroad 
Co.,  49  N.  Y-  420. 

'Scoll  V,  Shepperd.  3  Wils.  403;  2  Wm.  Bl.  892  ;  Brown  v.  Kendall, 
6  Cusb.  292 ;  Morris  V.  Piatt.  32  Conn.  75  ;  Paxton  v,  Boyer.  67  III.  132. 

■^In  England  proprietors  of  grounds  have  in  some  cases  been  held 
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terden,  in  such  a  case,  the  only  safe  rule  to  lay  down  is  this : 
that  each  land-owner  for  himself  may  erect  such  defences  for 
his  lands  as  the  necessity  of  the  case  requires,  leaving  it  to 
others  in  like  manner  to  protect  themselves  against  the  com- 
mon enemy." 

Protecting  against  the  sea,  however,  and  protecting  against 
a  flowing  stream,  or  against  the  ordinary  floods  of  streams, 
are  very  different  in  their  nature,  and  may  give  rise  to  differ- 
ent liabilities.  Proprietors  upon  the  banks  of  natural  streams 
are  entitled  to  have  them  flow  on  in  their  natural  course ;  and 
whatever  embankment  or  structure  tends  to  prevent  this,  or 
to  increase  the  flow  or  force  at  times  or  in  particular  places, 
to  the  prejudice  of  a  proprietor,  is  as  much  a  wrong  to  him 
as  would  be  the  diversion  of  the  water  into  a  new  channel." 

liable  to  trespassers  who  were  injured  by  spring  guns  concealed  on  the 
premises,  and  of  which  the  trespasser  had  no  notice  or  knowledge.  The 
case  is  an  exception  to  the  general  rule,  and  appears  to  be  put  upon  the 
ground  that  where  one  makes  use  of  these  dangerous  instruments,  hu- 
manity requires  that  the  fullest  possible  notice  should  be  given,  and  the 
law  of  England  will  not  sanction  what  is  inconsistent  with  humanity ; 
in  other  words,  that  without  such  notice,  the  setting  of  spring-guns  is  an 
unauthorized  act.  Ilott  v.  Wilks,  3  B.  &  Aid.  304,  per  Best,  J.  See 
Dean  v.  Clayton,  7  Taunton,  489;  Bird  v.  Holbrook,  4  Bing.  628,  and 
Jay  V.  Whitfield  referred  to  therein.  The  keeping  of  ferocious  dogs,  or 
the  setting  secretly  of  dangerous  traps,  is  governed  by  the  same  rule. 
Brock  V.  Copeland,  i  Esp.  203 ;  Townsend  v.  Wathen,  9  East,  277  ;  Sarch 
V.  Blackburn,  4  C.  &  P,  297.  It  is  a  little  uncertain  how  far  this  princi- 
ple can  be  carried,  but  doubtless  it  would  be  applied  in  some  other  cases 
where  that  is  done  by  one  on  his  own  grounds  without  sufficient  reason, 
which  might  result  in  loss  of  life  or  serious  injury  to  those  inadvertently, 
or  even  intentionally,  committing  trespass  thereon.  It  has  been  often 
held  that  if  one  fall  into  an  excavation  upon  the  land  of  another  where 
he  is  not  expressly  or  by  invitation  invited,  he  has  no  claim  to  compen- 
sation from  the  owner.  Blithe  v.  Topham,  Cro.  Jac.  158;  Stone  v. 
Jackson,  16  C,  B.  199;  Howland  v.  Vincent,  10  Mete.  373;  Hargreaves 
V.  Deacon,  25  Mich.  i.  But  if  one  dig  a  pit-fall  with  the  purpose  to 
injure  trespassers,  "  humanity*'  may  require  that  he  be  held  responsible ; 
and  perhaps  he  should  be  held  responsible  in  any  case  of  an  unguarded 
excavation  so  near  the  public  way,  that  one  lawfully  using  the  way 
might,  without  gross  negligence,  fall  into  it. 

The  King  v.  Commoners,  etc.,  of  Pagham,  8  B.  &  C.  354. 

See  Gerrish  v.  Clough,  48  N.  H.  9.     Compare  The  King  v.  Trafford, 
I  B.  &  Aid.  873 ;  Williams  v.  Gale,  3  H.  &  J.  231. 
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Among  the  most  troublesome  cases  are  those  which  relate 
to  the  right  of  parties  in  waters  which  flow  or  pass  from  the 
lands  of  one  proprietor  to  those  of  another,  either  above  or 
below  the  surface,  arid  to  their  rights  respectively  to  be  pro- 
tected against  such  flow  or  passage  when  it  would  be  inju- 
rious, or  to  insist  upon  it  when  it  would  be  beneficial.  A 
few  of  these  cases  will  be  mentioned : 

/.  Drawing  off  subterranean  waters  to  the  prejudice  of  another. 
Lord  EUenborough  expressed  the  opinion  in  one  case  that  a 
party  who  had  for  twenty  years  enjoyed  the  use  of  a  spring 
on  his  own  premises  was  entitled  to  be  protected  in  it  against 
the  action  of  an  adjoining  proprietor,  whose  cutting  for  the 
purposes  of  a  drain  on  his  own  premises  drew  away  the  water 
from  it.'3  But  it  is  now  the  settled  law  of  England  that  ex- 
cavations by  a  proprietor  on  his  own  grounds,  for  his  own 
purposes,  will  not  render  him  liable  for  the  accidental  injuries 
which  his  neighbor  may  suffer  in  consequence  of  the  drawing 
off  of  the  water  which  percolates  through  the  soil.  In  the 
leading  case  the  complaint  was  that  the  defendant,  by  sink- 
ing pits,  shafts,  etc.,  for  mining  purposes,  had  drawn  off  the 
water  of  certain  underground  springs,  streams  and  water- 
courses on  the  land  of  the  plaintiff,  which  he  had  theretofore 
used  for  manufacturing  and  other  purposes.  Tindall,  C.  J., 
in  delivering  the  judgment  of  the  Court  of  Exchequer  Cham- 
ber in  favor  of  the  defendant,  declared  that  the  case  "  is  not 
to  be  governed  by  the  law  which  applies  to  rivers  and  flow- 
ing streams,  but  that  it  rather  falls  within  that  principle  which 
gives  to  the  owner  of  the  soil  all  that  lies  beneath  the  surface; 
that  the  land  immediately  below  is  his  property,  whether  it 
is  solid  rock,  or  porous  ground,  or  venous  earth,  or  part  soil 
part  water;  that  the  person  who  owns  the  surface  may  dig 
therein,  and  apply  all  that  is  there  found  to  his  own  purposes,  at 
his  free  will  and  pleasure ;  and  that  if,  in  the  exercise  of  such 
right,  he  intercepts  or  drains  off  the  water  collected  from 
underground  springs  in  his  neighbor's  well,  this  inconven- 
ience to  his  neighbor  falls  within  the  description  of  damniunt 
absque  injuria,  which  cannot  become  the  ground  of  action."  *♦ 

'3  Balston  v.  Bensted,  i  Camp.  463. 

'^  Acton  V.  Blundell,  12  M.  &  W.  324,  353. 
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In  this  case  the  question  of  prescriptive  rights  was  ex- 
pressly waived  in  the  opinion  of  the  court,  but  in  a  subse- 
quent case  in  the  House  of  Lords  it  became  necessary  to 
meet  it,  and  it  was  met  with  a  distinct  denial  that  any  such 
rights  could  be  claimed  in  sub-surface  waters  as  they  natur- 
ally percolated  or  found  their  way  in  secret  passages  through 
the  soil.  The  facts  in  the  case  are  stated  by  Mr.  Justice 
Wightman,  delivering  the  unanimous  opinion  of  the  judges, 
and  they  show  that  the  complaint  was  that  the  defendants, 
by  sinking  a  well  for  the  supply  of  a  town  with  water,  had 
abstracted  and  intercepted  underground  water  that  otherwise 
would  have  flowed  and  found  its  way  into  a  stream  on  which 
the  plaintiff's  mill  was  situate,  and  that  the  quantity  so 
diverted  was  sufficient  to  be  of  sensible  value  towards  the 
working  of  the  plaintiff's  mill.  The  reasoning  on  the  ques- 
tion of  prescriptive  right  we  pass  by,  but  on  the  main  ques- 
tion the  previous  case  in  the  Exchequer  Chamber  was  fully 
approved,  and  some  difficulties  in  the  way  of  supporting  an 
action  were  so  forcibly  put  as  to  seem  unanswerable.  A 
French  Artesian  well  was  referred  to,  "  which  was  said  to 
draw  part  of  its  supplies  from  a  distance  of  forty  miles,  but 
underground,  and,  as  far  as  is  known,  from  percolating  water. 
In  the  present  case  the  water  which  finds  its  way  into  the 
defendant's  well  is  drained  from,  and  percolates  through,  an 
extensive  district,  but  it  is  impossible  to  say  how  much  from 
any  part.  If  the  rain  which  has  fallen  may  not  be  inter- 
cepted whilst  it  is  merely  percolating  through  the  soil,  no 
man  could  safely  collect  the  rain  water  as  it  fell  into  a  pond ; 
nor  would  he  have  a  right  to  intercept  its  fall  before  it 
reached  the  ground  by  extensive  roofing,  from  which  it  might 
be  conveyed  to  tanks,  to  the  sensible  diminution  of  water 
which  had,  before  the  erection  of  such  impediments,  reached 
the  ground  and  flowed  to  the  plaintiff's  mill.  In  the  pres- 
ent case  the  defendant's  well  is  only  a  quarter  of  a  mile  from 
the  river  Wandle;  but  the  question  would  have  been  the 
same  if  the  distance  had  been  ten  or  twenty  or  more  miles 
distant,  provided  the  effect  had  been  to  prevent  underground 
percolating  water  from  finding  its  way  into  the  river  and  in- 
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•creasing  its  quantity  to  the  detriment  of  the  plaintiff's  mill." 
Such  a  right,  as  was  well  said,  was  too  indefinite  and  un- 
limited to  be  recognized,  and  it  was  rejected  by  the  unani- 
mous concurrence  of  the  judges  and  the  law  lords.'^  The 
decision  is  understood  to  have  settled  the  law  for  England, 
and  it  has  found  general  acceptance  and  concurrence  in  this 
country.'^ 

In  Dickinson  V.  Grand  Junction  Canal  Co.,  it  was  remarked 
by  the  Iparned  Chief  Baron  that  "  if  the  course  of  a  sub- 
terranean stream  were  well  known,  as  is  the  case  with  many 
which  sink  underground,  pursue  for  a  short  space  a  subter- 
raneous course,  and  then  emerge  again,  it  never  could  be 
-contended  that  the  owner  of  the  soil  under  which  the  stream 
Ho  wed  could  not  maintain  an  action  for  the  diversion 
of  it,  if  it  took  place  under  such  circumstances  as  would 
have  enabled  him  to  recover  had  the  stream  been  wholly 
above  ground."'^     Confining  this  remark  to  the  case  of  an 

's  Chasemore  v.  Richards,  7  H.  L.  Cas.  349.  The  case  in  the  court 
.below  is  reported  in  2  H.  &  N.  168.  On  the  same  point  reference  may 
be  made  to  New  River  Co.  v.  Johnson,  2  El.  &  El.  435  ;  Hammond  v. 
Hall,  10  Sim.  551  ;  Smith  v.  Kendrick,  7  C.  B.  566 ;  The  Queen  v.  Met- 
ropolitan Board  of  Works,  3  B.  &  Smith,  710;  Popplewell  v.  Hodgkin- 
son,  L.  R.  4  Exch.  248. 

*^  Greenleaf  V.  Francis,   18  Pick.  121  ;  Whcatley  v.  Bau^h,  25  Penn. 
•St.   528 ;    Frazier   v.  Brown,   12   Ohio  St.  294 ;  Roath  v.   Driscoll,  20 
Conn.  533 ;  Bliss  v.  Greeley,  45   N.  Y.  671  ;  N.  A.  &  S.  R.  R.  Co.  v. 
Peterson,  14  Ind.  X12  ;  Chatfield  v.  Wilson,  28  Vt.  49;  Clark  v.  Conroc, 
38  Vt.  469  ;  Chase  v.  Silverstone,  62  Me.  175.      In  two  New  Hampshire 
•cases  the  doctrine  of  Acton  v.  Blundell  is  questioned ;    but  it  would 
hardly  seem  to  have  been  necessary  to  a  decision  of  the  actual  contro- 
versies that  the  point  should  have  been  passed  upon  in  either  case. 
Bassett  v.  Salisbury  Manuf.  Co.  42  N.  H.  569 ;  Swett  v.  Cutts,  50  N.  H. 
439.     In  Parker  v.  B.  &  M.  R.  R.  3  Cush.,  107,  it  was  decided  that  if  in 
consequence  of  an  excavation  made  for  a  railroad  track  the  water  of  a 
well  on  an  estate  adjoining  is  drawn  oflT  and  the  well  thereby  rendered 
dry  and  useless,  the  owner  of  such  estate  will  be   entitled  to  recover 
>damages  therefor,  in  the  same  manner  as  for  land  taken  for  the  railroad , 
••  because  the  respondents  did  not  own  the  land  ;  they  only  acquired  a 
special  right  to  and  usufruct  in  it,  upon  condition  of  paying  all  damages 
-which  might  thereby  be  occasioned  to  others.**     But  see  Commonwealth 
V.  Richter,  i  Penn.  St.  467  ;  N.  A.  &  S.  R.  R.  Co.  v.  Peterson,  14  Ind.  112. 

»7  7  Exch.  282.  300.  per  Pollock.  C.  B.     In  Dudden  v.  Guardians,  etc. 
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underground  stream  flowing  in  a  well  defined  and  under- 
stood channel,  there  has  been  a  general  disposition  to  ac- 
cept it  as  sound  law.'^  But  one  claiming  rights  in  such  a 
stream  will  be  under  the  necessity  of  showing  its  existence. 
It  will  not  be  presumed  that  a  spring  comes  from  such  a 
stream,  but  rather  that  it  was  formed  by  the  ordinary  per- 
colations of  water  in  the  soil.'^  But  when  a  clearly  defined 
and  well  known  stream  is  found  to  exist,  rights  correspond- 
ing to  those  in  streams  above  ground  may  be  recognized  and 
protected.'^ 

2.  Protection  against  Falling  Waters  and  Snows, — A  man- 
has  a  clear  legal  right  to  protect  his  premises  against  falling 
waters  and  snows,  though  prejudice  to  others  may  result. 
In  the  case  of  urban  property  he  may,  in  erecting  buildings 
and  making  improvements,  do  this  to  the  extent  of  com- 
pletely preventing  the  fall  of  rains  and  snows  upon  his 
grounds,  and  the  only  restriction  upon  the  right  appears  to 
be  this:  that  adjoining  proprietors  owe  such  duties  to  each 
other  as  the  requirements  of  good  neighborhood  naturally^ 
impose ;  that  each  must  so  use  his  own  as  not  unreasonably 
to  injure  his  neighbor,  but  that  this  only  obliges  him  to  use 
all  due  care  and  prudence  to  protect  his  neighbor,  and  does 
not  require  that  he  shall  at  all  events  and  under  all  circum- 
stances protect  him;  and  any  injury  that  may  result  not- 
withstanding the  observance  of  proper  caution,  must  be 
deemed  incident  to  the  ownership  of  town  property,  and  can 
give  no  right  of  action.  If  one  constructs  his  building  so  as 
to  cast  the  water  therefrom  upon  the  land  of  another,  he  is 

I  H.  &  N.  627,  the  same  learned*judge  said :  "  It  is  absurd  to  say  that  a 
man  may  take  the  water  of  such  a  stream,  even  though  it  be  four  feet 
from  the  surface.** 

'^  See  particularly,  Chasemore  v.  Richards,  7  H.  L.  Cas.  349,  373 ; 
Smith  V.  Adams,  6  Paige,  435  ;  Wheatley  v.  Baugh,  25  Penn.  St.  528  ; 
Whetstone  v.  Brower,  29  Penn.  St.  59. 

*9  Hanson  v.  McCue,  42  Cal.  303.  See  Mosier  v.  Caldwell,  9  Nev. 
363.  In  Angell  on  Watercourses,  §  1 57,  the  result  of  the  authorities  is- 
stated  to  be  that  "  in  order  to  bring  subterranean  streams,  within 
the  rules  which  govern  surface  streams,  their  existence  and  their  course 
must  be  to  some  extent  known  and  notorious.'* 

*  Cole  Silver  Mining  Co.  v.  Virginia  etc.  Water  Co.,  i  Sawyer,  470. 
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liable  therefor,  not  only  to  the  occupant,  but  to  the  rever- 
sioner;'' but  if  he  puts  proper  eave-troughs  or  gutters  upon 
his  building  for  leading  ofif  the  water  upon  his  own  grounds, 
and  keeps  them  in  proper  order,  and  is  guilty  of  no  negli- 
gence in  this  regard,  an  adjoining  proprietor  can  have  no 
legal  complaint  against  him  for  injuries  resulting  from  extra- 
ordinary or  accidental  circumstances  for  which  no  one  is  in 
fault,  but  such  injuries  must  be  left  to  be  borne  by  those  on 
whom  they  fall.'" 

J.  Drawing  off  Surface  Water, — The  drawing  off  of  surface 
water  may  affect  adjoining  estates  either  as  it  deprives  them 
of  the  benefit  of  the  ordinary  flow  in  natural  watercourse,  or 
as  it  increases  the  ordinary  flow  in  such  watercourses,  or  as 
it  casts  water  through  ditches  upon  adjoining  lands,  or  so 
near  to  them  that  the  water  percolating  through  the  soil 
causes  the  adjoining  lands  to  be  wet  and  unsuited  to  cultiva- 
tion, or  unproductive.  In  the  first  case,  that  is,  where  a 
lower  proprietor  is  deprived  of  the  benefit  of  the  natural  flow 
of  the  water,  or  of  some  portion  thereof,  it  is  settled  that  he 
can  have  no  remedy.  As  has  been  forcibly  said,  one  party 
cannot  insist  upon  another  maintaining  his  field  as  a  mere 
water-table  for  the  other's  benefit.'^  On  the  other  hand,  it 
is  equally  well  settled  that  one  may  lawfully  drain  his  lands 
into  a  natural  watercourse,  even  though  a  lower  proprietor  is 
inj  ured  by  the  increased  flow.'-*  "  For  the  sake  of  agriculture 
— agri  colendi  causa — a  man  may  drain  his  ground  which  is 
too  moist,  and,  discharging  the  water  according  to  its  natural 
channel,  may  cover  up  and  conceal  the  drains  through  his 
ral  channel  of  his  streams,  though  the  flow  of  water  upon  his 

"  Baten's  Case,  9  Coke,  53  b ;  Jackson  v.  Pesked,  i  M.  &  S.  234 ;  Tucker 
V.  Newman,  11  A.  &  El.  40 ;  Fay  v.  Prentice,  i  M.  G.  &  S.  828. 

"  Underwood  V.  Waldron,  33  Mich.  Compare  Bellows  v.  Sackett,  15 
Barb.  99;  Hoare  v.  Dickinson,  Ld.  Raym.  1568. 

»3Rawston  v.  Taylor,  11  Exch.  369,  per  Piatt.  B.  See  Broadben  v. 
Ramsbotham,  11  Exch.  602;  Livingston  v.  McDonald,  21  Iowa,  160, 
167;  Waffle  V.  N.  Y.  Cent.  R.  R.  Co.,  $8  Barb.  413 ;  Thayer  v.  Brooks. 
17  Ohio,  491 ;  Colt  V.  Lewiston.  36  N.  Y.  217. 

•*  Williams  v.  Gale,  3  H.  &  Johnson,  231 ;  Miller  v.  Lauback,  47  Penn. 
St.  154;  Waffle  V.  Porter,  61  Barb.  130.  See  Kauffman  v.  Griesemer, 
26  Penn.  St.  407. 
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neighbor  be  thereby  increased.  *  *  It  is  not  more  agree- 
able to  the  laws  of  nature  that  water  should  descend  than  it 
is  that  lands  should  be  farmed  and  mined;  but  in  many  cases 
he  thereby  diminishes,  not  unreasonably,  the  supply  of  his 
neighbor  below ;  and  may  clear  out  impediments  in  the  natu- 
lands;  may  use  running  streams  to  irrigate  his  fields,  though 
they  cannot  be,  if  an  increased  volume  of  water  may  not  be 
discharged  through  natural  channels  and  outlets.  The  prin- 
ciple, therefore,  should  bg  maintained,  but  it  should  be  pru- 
dently applied,"'^  and  it  will  not  preclude  the  lower  proprie- 
tor erecting  any  such  protections  as  may  be  needful  to  guard 
his  lands  against  the  additional  flow,  provided  they  do  not 
intercept  the  passage  of  water  which  would  naturally  pass  on 
to  his  land.*^  In  Massachusetts  it  has  been  decided  that  one 
may  erect  barriers  to  prevent  surface  water  which  has  accu- 
mulated elsewhere  from  coming  upon  his  land,  even  though 
it  is  thereby  made  to  flow  upon  the  land  of  another  to  his 
loss.  "  The  right  of  an  owner  of  land  to  occupy  and  im- 
prove it  in  such  manner  and  for  such  purposes,  as  he  may  see 
fit,  either  by  changing  the  surface  or  the  erection  of  buildings 
or  other  structures  thereon,  is  not  restricted  or  modified  by 
the  fact  that  his  own  land  is  so  situated  with  reference  to 
that  of  adjoining  owners  that  an  alteration  in  the  mode  of  its 
improvement  or  occupation,  in  any  portion  of  it,  will  cause 
water,  which  may  accumulate  thereon  by  rains  and  snows 
falling  on  its  surface,  or  flowing  on  to  it  over  the  surface  of 
adjacent  lands,  to  pass  into  and  over  the  same  in  greater 
quantities  or  in  other  directions  than  they  were  accustomed 
to  flow.*7  The  point  of  these  decisions  is,  that  where  there 
is  no  watercourse  by  grant  or  prescription,  and  no  stipulation 
exists  between  conterminous  proprietors  of  land  concerning 
the  mode  in  which  their  respective  parcels  shall  be  occupied 
and  improved,  no  right  to  regulate  or  control  the  surface 
drainage  of  water  can  be  asserted  by  the  owner  of  one  lot 

»s  Woodward,  J.,  in  Kauflfman  v.  Griesemer,  26  Penn.  St.  407,  414. 
»*  Ibid.    See  Butler  v.  Peck,  16  Ohio  St.,  334. 

''Citing  Luther  v.  Winnisimmet  Co.,  9  Cush.  171  ;  Flagg  v.Worcestcr, 
13  Gray,  601 ;  DickinBon  v.  Worcester,  7  Allen,  19. 
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over  that  of  his  neighbor.  Cujus  est  solum^  ejus  est  usque  ad 
caelum  is  a  general  rule  applicable  to  the  use  and  enjoyment 
of  real  property,  and  the  right  of  a  party  to  the  free  and  un- 
fettered control  of  his  own  land,  above,  upon  and  beneath 
tSie  surface,  cannot  be  interfered  with  or  restrained  by  any 
considerations  of  injury  to  others  which  may  be  occasioned 
by  the  flow  of  mere  surface  water  in  consequence  of  the  law- 
ful appropriation  of  land  by  its  owner  to  a  particular  use  or 
mode  of  enjoyment.  Nor  is  it  at  all  giaterial,  in  the  application 
of  thi^  principle  of  law,  whether  a  party  obstructs  or  changes 
the  direction  and  flow  of  surface  water  by  preventing  it  from 
coming  within  the  limits  of  his  land,  or  by  erecting  barriers 
or  changing  the  level  of  the  soil,  so  as  to  turn  it  oflT  in  a  new 
course  after  it  has  come  within  his  boundaries.  The  obstruc- 
tion of  surface  water,  or  an  alteration  in  the  flow  of  it,  affords 
no  cause  of  action  in  behalf  of  a  person  who  may  suffer  loss 
or  detriment  therefrom  against  one  who  does  no  act  incon- 
sistent with  the  due  exercise  of  dominion  over  his  own 
soil."  ^8 

The  question  of  liability  where  one  improves  his  land  by 
artificial  drains,  which  cast  the  water  upon  a  lower  proprie- 
tor, is  difficult.  No  doubt  he  may  improve  them  by  filling 
up  low  and  wet  places  without  incurring  liability  to  a  lower 
proprietor  upon  whom  the  flow  would  be  increased,'^  just  as 
the  public  may  lawfully  improve  the  streets  and  public 
grounds,  though  the  improvement  may  have  the  effect  to 
cast  the  falling  or  surface  water  upon  adjoining  grounds.^^  A 
natural  watercourse  of  course  must  not  be  stopped  up,  and 
the  water  turned  back  upon  the  lands  of  another  proprietor.^* 

=®  Gannon  v.  Hargadon,  lo  Allen,  lo^.per  Bigelow,  Ch.  J, 
^Goodale  v.  Tuttle,  27  N.  Y.  459;  Flagg  v.  Worcester,  13  Gray,  601; 
Hoyt  V,  Hudson,  27  Wis.  656. 

3*  Martin  v.  Riddle,  26  Penn.  St.  41 5  ;  Luther  v.  Winnisimmet  Co.,  9 
Cush.  171. 

^3°  Parks  V,  Newburyport.  10  Gray,  28;  Flagg  v.  Worcester,  13  Gray, 
601 ;  Dickenson  v.  Worcester,  7  Allen,  19 ;  Turner  v.  Dartmouth,  13 
Allen,  291 ;  Emery  v.  Lowell,  104  Mass.  16 ;  Imler  v.  Springfield,  55 
Mo.  119.  If  the  proprietor  of  the  adjoining  lands  protects  them  by  an 
embankment  which  throws  the  water  back  into  the  road,  the  public  have 
no  cause  for  complaint.    Franklin  v.  Fisk,  13  Allen^pu. 
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But  "  the  true  watercourse  is  well  defined.  There  must  be  a 
stream  usually  flowing  in  a  particular  direction,  though  it 
need  not  flow  continually.  It  may  sometimes  be  dry.  It 
must  flow  in  a  definite  channel,  having  a  bed,  sides  or  banks, 
and  usually  discharge  itself  into  some  other  stream  or  body 
of  water.  It  must  be  something  more  than  a  mere  surface 
drainage  over  the  entire  face  of  a  tract  of  land,  occasioned 
by  unusual  freshets  or  other  extraordinary  causes.  It  does 
not  include  the  water  flowing  in  the  hollows  or  ravines  in 
land  which  is  the  mere  surface  water  from  rain  or  melting 
snow,  and  is  discharged  through  them  from  a  higher  to  a 
lower  level,  but  which  at  other  times  are  destitute  of  water. 
Such  hollows  or  ravines  are  not  in  legal  contemplation  water- 
courses."^' 

In  Iowa,  in  a  carefully  considered  case,  it  was  held  that  if 
a  ditch  made  by  the  defendant  for  the  purpose  of  draining 
his  lands,  and  which  terminated  within  sixty  feet  of  the  line 
of  the  plaintiff",  had  the  effect  to  increase  the  quantity  of 
water  on  the  plaintiff" 's  land  to  his  injury,  or,  without  increas- 
ing it,  threw  the  water  upon  the  land  in  a  diff"erent  manner 
from  what  the  same  would  naturally  have  flowed  upon  it,  to 
his  injury,  the  defendant  would  be  liable  for  the  injury,  even 
though  the  ditch  was  constructed  by  the  defendant  in  the 
course  of  the  ordinary  use  and  improvement  of  his  farm.33 
So  in  Wisconsin  it  has  been  decided  that  the  owner  of  land 
on  which  there  is  a  pond  or  reservoir  of  surface  water  cannot 
lawfully  discharge  it  through  an  artificial  channel  upon  the 
land  of  another,  or  so  near  it  that  it  will  flow  over  upon  such 
land  to  its  injury. 3^     A  case  in  Ohio  somewhat  similar  was 

*■  Dixon,  Ch.  J.,  in  Hoyt  v.  Hudson,  27  Wis.  656,  661.  In  the  same 
case  an  intimation  in  Bowlsby  v.  Speer,  31  N.  J.  351,  that  there  may  pos- 
sibly be  an  exception  to  this  proposition  in  the  case  of  gorges  and  narrow 
passages  in  hills  or  mountainous  regions  is  repeated.  As  bearing  on  the 
question,  see  Eulrich  v.  Richter,  37  Wis.  226. 

33  Livingston  v.  McDonald,  21  Iowa,  160.  See  Reynolds  v.  Clark, 
Ld.  Raym.  1399;  Lane  v.  Jasper,  39  111.  54.  The  case  of  Adams  v. 
Walker,  34  Conn.  466,  the  facts  of  which  are  somewhat  imperfectly  stated 
in  the  report,  supports  the  same  principle,  and  perhaps  goes  somewhat 
further. 

3*  Pettigrew  v.  Evansville,  25  Wis.  223,  25 
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decided  in  the  same  way.  In  that  case  a  part  of  the  water 
which  the  defendant  discharged  upon  the  land  of  the  plain- 
tiff would  naturally  have  found  its  way  there  had  the  drain 
not  been  cut.^s  These  cases  seem  to  confine  the  obligation 
of  the  owner  of  the  lower  estate  to  receive  the  waters  flowing 
from  the  upper  estate,  to  "  waters  which  flow  naturally  with- 
out the  art  of  man ;  those  which  come  from  springs,  or  from 
rain  falling  directly  on  the  heritage,  or  even  by  the  natural 
dispositions  of  the  place."^* 

^  Collecting  Water  in  Reservoirs. — A  man  may  lawfully 
collect  water  in  reservoirs  on  his  premises.  What  the  .corre- 
sponding rights  of  his  neighbors  are  is  not  very  satisfactorily 
determined.  Beyond  question  they  have  a  right  to  be  pro- 
tected against  any  injurious  consequences  that  might  result 
from  a  negligent  construction  of  the  reservoirs,  or  from  any 
want  of  care  on  the  part  of  the  person  constructing  or  main- 
taining them,  in  consequence  of  which  the  water  might  escape 
to  their  injury,  by  percolation  or  othervvise.^^  Whether  par- 
ties maintaining  such  reservoirs  are  not  bound  to  a  still  stricter 
responsibility,  is  a  question  we  do  not  care  to  enter  upon  in 
this  place. 3^  Neither  do  we  deem  it  of  importance  to  refer, 
to  more  familiar  questions  relating  to  water  rights.  Our  pur- 
pose has  been  only  to  present  some  classes  of  cases  which 
may  supply  proper  illustrations  of  the  general  principle 
which  is  stated  at  the  beginning  of  the  present  paper. 

Malice  as  an  Ingredient  in  Torts. — As  injury  alone  does  not 
give  a  right  of  action,  neither,  as  a  general  rule,  do  injury  and 
malice  combined.     There  must  be  a  combination  of  wrong 

35  Butler  V.  Peck,  i6  Ohio  St.,  334. 

3*  Kauffman  v.  Griesemer,  26  Penn.  St.  407,  413.  See  Martin  v.  Jett, 
12  La.  501.  As  to  the  right  of  the  upper  proprietor  to  have  natural  pas- 
sage for  the  surface  water  kept  open  for  his  drainage,  though  they  are 
not  watercourses,  see  Franklin  v.  Fisk,  13  Allen,  211 ;  Goodale  v.  Tuttle, 
29  N.  Y.  459;  Tootle  V.  Clifton,  22  Ohio  St.,  247 ;  Martin,  ^jr  parte,  13 
Ark.  198. 

37  Monson  Manf.  Co.  v.  Fuller,  1 5  Pick.  334 ;  Fuller  v,  Chiccopce 
Manf.  Co.,  x6  Gray,  46 ;  Wilson  v.  New  Bedford,  108  Mass.  261 ;  Prixley 
V.  Clark,  35  N.  Y.  520. 

3*  See  Rylands  v.  Fletcher,  L.  R.  i  Exch.  265  ;  s.  c.  in  error,  3  H.  L. 
Cas.  330. 
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and  injury  to  constitute  a  tort,  and  malice  is  not  of  itself  a 
legal  wrong.  If  one  is  only  exercising  his  lawful  rights, 
others  can  have  no  concern  with  his  motives.  A  man  may 
establish  a  business  with  the  malicious  purpose  to  destroy 
the  business  of  his  neighbor.  This  is  no  tort,  whether  he 
accomplishes  his  purpose  or  not,  for  he  had  a  clear  legal 
right  to  establish  a  new  business,  and  his  motives  in  doing  so 
are  not  to  be  enquired  into.39 

"  An  act  which  does  not  amount  to  a  legal  injury  cannot 
be  actionable  because  it  is  done  with  a  bad  intent.*'^  This 
remark  was  made  in  a  case  where  a  landlord  was  charged 
with  having  maliciously  distrained  for  more  rent  than  was 
due  to  him,  but  it  was  only  the  statement  of  a  principle  that 
is  as  old  as  the  common  law.  It  has  been  applied  in  a  case 
in  which  a  prosecution  was  alleged  to  have  been  instituted 
maliciously,  but  where  there  was  not  an  absence  of  probable 
cause,*'  and  to  cases  of  alleged  malicious  arrest  of  persons, 
privileged  from  arrest  by  being  in  attendance  on  court  on 
subpoena,  or  by  other  causes,*^  and  of  maliciously  issuing 
execution  on  a  judgment  which  had  been  entered  up  for  too 
large  an  amount,  but  which  had  not  been  corrected  at  the 
time  suit  was  brought.'*^ 

In  Mahan  v.  Brown  the  plaintiff  declared  against  the  de- 
fendant for  wantonly  and  maliciously  erecting  on  his  own 
premises  a  high  fence  near  to  and  in  front  of  the  plaintiff's 

»  Auburn  &  Cato  Plank  R.  Co.  v.  Douglass,  9  N.  Y.  450. 

♦^  Parke,  B.,  in  Stevenson  v.  Newnham,  13  C.  B-  285,  297.  See  Floyd 
V.  Barbee,  12  Coke,  23;  Stowball  v.  Ansell,  Comb.  11;  Tayler  v. 
Hunniker,  12  Ad.  &  El.  488 ;  Heald  v.  Carey,  11  C.  B.  993;  Clinton  v. 
Myers,  46N.  Y.  511  ;  Covanhoven  v.Hart,  21  Penn.  St.,  501 ;  Jenkins  v. 
Fowler,  24  Penn.  St.  308  ;  Fowler  v.  Jenkins,  28  Penn.  St.  176;  Glendon 
Iron  Co.  V.  Uhler,  75  Penn.  St.  467  ;  Smith  v.  Johnson,  76  Penn.  St.  191. 

^  Anonymous,  6  Mod.  73 ;  Williams  v.  Tayler,  6  Bingham,  183  ; 
Forshay  v.  Furguson,  2  Denio,  617,  620;  Ammerman  v.  Crosby,  26 
Ind.  451  ;  Barton  v.  Kavanaugh,  12  La.  An.  332. 

^  Vandevelde  v.  Lluellin,  i  Keb.  220 ;  Maguay  v.  Burt,  5  Q.  B.  381. 

«  Huffer  V.  Allen,  L.  R.  2  Exch.  15.  See  Gerard  v.  Lewis,  2  C.  P. 
305,  in  which  Willes,  J.,  says  that  the  words  "  wrongfully  and  unlawfully 
are  mere  words  of  vituperation,  and  amount  to  nothing  unless  they  show 
a  cause  of  action." 
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windows,  without  benefit  or  advantage  to  himself,  and  for  tiie 
sole  purpose  of  annoying  the  plaintiff,  thereby  obstructing 
the  air  and  light  from  entering  her  windows,  and  rendermg 
her  house  uninhabitable.     The  court  held  that  the  action 
would  not  lie.     "  The  defendant  has  not  so  used  his  prop^^^ 
as  to  injure  another.     No  one,  legally  speaking,  is  injured  ^^ 
damnified,  unless  some  right  is  infringed.     The  refus»  ^^ 
discontinuance  of  a  favor  gives  no  cause  of  action.      T*^^ 
plaintiff  in  this  case  has  only  been  refused  the  use  of    "tl^^ 
which  did  not  belong  to  her;  and  whether  the  motives    ^ 
the  defendant  were  good  or  bad,  she  has  no  legal  can  3^   ^ 
complaint."-*-*  ^^ 

In  the  South  Royalton  Bank  v.  The  Suffolk  Banlc       *^^ 
sam^  principle  was  involved.     The  defendants  were  ch^^J^ 
with  having  maliciously  and  with  intent  to  injure  the  "pla^/U* 
tiff  gathered  up  its  circulating  bills,  and  taken  them  out  of 
circulation,  and  afterwards  presented  them  in  quantities  for 
redemption  to  the  injury  of  the  plaintiff.     On  demurrer  the 
court  say  :     "  Motive  alone  is  not  enough  to  render  the  de- 
fendants liable  for  doing  those  acts  which  they  had  a  right 
to  do.     It  is  too  well  settled  to  need  authority  that  malice 
alone  will  not  sustain  an  action  for  a  vexatious  suit.    There 
must  also   be   want   of  probable  cause.     This  principle  is 
enough  to  settle  this  case.     If  the  defendants  could  not  be 
sued  for  instituting  suits  maliciously  to  collect  pay  upon  the  ^ 

plaintiff's  bills,  which  they  lawfully  held,  much  less  could 
they  be  sued  for  simply  calling  upon  the  defendants  for  pay, 
without  the  intervention  of  a  suit,  though  done  with  malice. 
It  may  be  true  that  sometimes  the  consequences  attending 
an  act  may  serve  to  give  character  to  that  act,  and  the  rule 
has  become  established  and  grown  into  a  maxim,  that  a  n^*^ 
must  use  his  own  rights  with  due  regard  to  the  rights  ot 
others ;  but  this  principle  does  not  apply  to  the  present  case. 
Here  the  act  of  presenting  the  plaintiff's  bill  for  pay^^^ 
has  no  natural  connection  with  any  injurious  consequ^*^^^ 
to  follow   from   it,  and   if  such   consequences  follow,   tney 

**  Mahan  v.  Brown,  13  Wend.  261, 265,  per  Savage,  Ch.  J.     S^^  ^^' 
ton  V.  Holland,  17  Johns.  92. 
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must  be  fortuitous,  and  cannot  give  character  to  the  act  so 
as  to  render  it  unlawful,"^' 

The  same  principle  was  applied  in  the  case  of  Hunt  v. 
Simonds,  in  which  the  plaintiff  declared  against  insurance 
officers  for  maliciously  conspiring  to  refuse  insurance  on  his 
property  to  his  injury.  As  he  had  no  legal  right  to  demand 
to  be  insured  by  them,  it  was  clear  that  they  had  a  lawful 
right  to  refuse;  and  whether  they  did  this  from  good 
motives  or  from  bad  motives  was  of  no  legal  importance.*^ 

The  case  of  public  officers  who  have  discretionary  or 
judicial  duties  to  perform  is  familiar.  "The  law  will  not 
allow  malice  and  corruption  to  be  charged  in  a  civil  suit 
against  such  an  officer  for  what  he  does  in  the  performance 
of  a  judicial  duty."*'  "  if  a  jury  will  find  a  special  verdict ; 
if  a  judge  will  take  time  to  consider ;  if  a  bishop  will  delay 
a  patron  and  impannel  a  jury  to  enquire  of  the  right  of  pat- 
ronage ;  you  cannot  bring  an  action  for  these  delays,  though 
you  suppose  it  to  be  done  maliciously  and  on  purpose  to  put 
you  to  charges ;  though  you  suppose  it  be  done  scienter 
knowing  the  law  to  be  clear ;  for  they  take  but  the  liberty 
the  law  has  provided,  and  there  can  be  no  demonstration 
that  they  have  not  real  doubts,  for  these  are  within  their  own 
breasts  ;  and  it  would  be  very  mischievous  that  a  man  might 

not  have  leave  to  doubt  without  so  great  a  peril."*^     As  was 
remarked  in  a  case  in  which  a  surveyor  of  highways  was 

charged  with  maliciously  working  the  highway  in  a  manner 

detrimental    to    the    plaintiff:      "The    true   enquiry    was, 

«  Bennett,  J.  in  South  Royalton  Bank  v.  Suffolk  Bank,  27  Vt.  505,  508. 

^  Hunt  V.  Simonds,  19  Mo.  583. 

*7  Beardsley,  J.,  in  Weaver  v.  Devendorf,  3  Denio,  120.  See  Floyd  v. 
Bender,  12  Coke,  23 ;  Evans  v.  Foster,  i  N.  H.  377  ;  Yates  v.  Lansing,  5 
Johns.  282  ;  s.  c.  in  Error,  9  Johns.  394 ;  Laning  v.  Bentham,  2  Bay,  i  ; 
Brodie  v.  Rutledge,  Ibid.  69  ;  Pratt  v.  Gardner,  2  Cush.  68  ;  Gamett  v. 
Ferrand,  6  B.  &  C.  61 1  ;  Dicas  v.  Lord  Brougham,  6  C.  &  P.  249 ;  Fray 
V.  Blackburn,  3  B.  &  S.  576  ;  Dawkins  v.  Lord  Rokeby,  5  Q.  B.  108  ;  s. 
C.  in  Error,  4  Fost.  &  Fin.  806. 

^  North,  Ch.  J.,  in  Barnardiston  v.  Soame,  6  How.  State  Trials,  1099. 
See  Scott  v.  Stansfleld,  L.  R,  3  Exch.  220.  The  subject  was  largely 
considered  in  Bradley  v.  Fisher,  13  Wall.  335. 
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whether  the  defendant  had  legal  authority  to  do  what  he   did 
in  the  highway.     If  he  had  such  authority,  and  acted  wit.Viiti 
the  scope  of  it,  he  is  not  a  trespasser  because  his  motives  ox 
purposes  with  respect  to  the  plaintiff  were  unkind  or  mail- 

cious."^^ 

Within  this  principle,  also  falls  the  case  of  one  in  avitlior- 
ity,  who,  under  a  discretionary  power  pertaining  tio  h\s 
office,  puts  a  subordinate  on  trial  for  alleged  violation  of  ^"^ 
laws.  The  exercise  of  such  a  discretion  cannot  be  3.  tort, 
even  though  bad  motive  or  want  of  probable  cause  be 
charged.5°  Neither  can  the  malice  of  a  witness  in  g'lving 
injurious  testimony,  nor  the  malice  of  a  party  in  malcing"  i"^ 
jurious  allegations  in  affidavits  which  he  files  in  the  course 
of  judicial  proceedings  render  him  liable  to  an  action  stt  the 
suit  of  the  party  aggrieved.s'  These  cases  are  referred  to 
as  illustrations  merely;  there  are  many  others  in  whicH  ^'^^ 
same  principle  is  applied. 

It  has  been  made  a  question  whether  the  principle  is  ^pP^ 
cable  in  cases  where  one  is  dealing  with  surface  wat^O 
water  percolating  through  the  soil  of  his  premises,  to  thC  lil^ 
jury  of  his  neighbor.     In  Chatfield  v.  Wilson  it  was  appj;^  f 
without  hesitation.     The  case  was  one  of  gathering  water  on 
the  defendant's  premises  which  otherwise  would  have  per* 
colated  through  the  soil  of  the  plaintiff,  supplying  a  reservoir 
and   aqueduct   which   had   been   constructed   by   him,  and 
malice  was  charged.     "  There  are,"  it  is  said  by  the  court,^ 
"  many  cases  in  the  books  relating  to  the  relative  use  of  sur- 
face streams,  where  the  case  has  turned  upon  the  question 
whether  the  use  was  reasonable,  and  for  the  party's  own  con- 
venience or  benefit,  or  wanton  and  malicious,  and  done  to 
prejudice  the  rights  of  another.     In  such  cases  there  are  cor- 

^  Thomas,  J.  in  Benjamin  v.  Wheeler,  8  Gray,  409  ;  see  Sage  v.  Lau- 
rain,  19  Mich.  137;  Thornton  v.  Thornton,  64  N.  C.  211. 

^  Johnston  v.  Sutton,  i  T.  R.  549  ;  Freer  v.  Marshall,  4  Fost.  &  Fin. 
485 ;  Dawkins  v.  Lord  Pawlett,  L.  R.  5  Q.  B.  94 ;  Dawkins  v.  Lord 
Rokeby,  L.  R.  8  Q.  B.  285,  and  4  Fost.  &  Fin.  806. 

5»  Damport  v.  Simpson,  Cro  Eliz.  520;  Revis  v.  Smith,  18  C.  B.  125; 
Henderson  v.  Broomhead,  4  H.  &  N.  569 ;  Cunningham  v.  Brown,  18 
Vt.  123  ;  Dunlap  v.  Glidden,  31  Me.  43s ;  White  v.  Carroll,  42  N.  Y.  166. 
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relative  rights  to  the  use  of  the  water,  and  the  boundary  of 
the  right  is  a  reasonable  use  of  it.  But  such  cases  have  no 
analogy  to  the  case  at  bar,  and  it  may  be  laid  down  as  a 
position  not  to  be  controverted,  that  an  act  legal  in  itself, 
violating  no  right,  cannot  be  made  actionable  on  the  ground 
of  the  motive  which  induced  it.  Such  was  the  case  of  South 
Royalton  Bank  v.  Suffolk  Bank,  27  Vt.  505.  If  the  act  is 
lawful,  although  it  may  be  prejudicial,  it  is  damnum  absque 
injuria.  On  this  point  the  icase  of  Mahan  v.  Brown.  13 
Wend.  261,  is  a  direct  authority.''^^  This  view  appears  also 
to  have  been  accepted  in  Ohio,  '*  subject  only  to  the  possible 
exception  of  a  case  of  unmixed  malice."s3  The  intimations 
the  other  way  have,  however,  been  very  strong.  Lord  Cran- 
worth,  in  Chasemore  v.  Richards,  expressed  very  great  doubt 
whether  a  party  would  be  at  liberty  to  abstract  water  on  his 
own  premises  for  •the  use,  unconnected  with  his  own  estate, 
of  those  who  would  have  had  no  right  to  take  it  directly 
themselves,  to  the  injury  of  neighboring  proprietors  who 
would  have  had  an  equal  right  with  him.^^  In  Massachusetts 
the  instructions  of  the  trial  court,  that  if  the  defendant  dug 
the  well  which  drew  water  away  from  the  plaintiff,  for  the 
purpose  of  injuring  the  plaintiff,  and  not  for  the  purpose  of 
obtaining  water  for  his  own  use,  he  was  liable  for  so  doing, 
were  very  distinctly  approved  by  the  court  in  banc.ss  And 
the  Supreme  Court  of  Pennsylvania  appears  to  have  recog- 
nized the  same  doctrine  in  several  cases.^^ 

There  seems  to  be  some  difficulty  in  laying  down  a  rule 
for  these  cases  that  will  be  quite  satisfactory  in  principle  and 
in  its  workings.  That  a  man  may  lawfully  make  an  excava- 
tion on  his  premises  for  the  sole  purpose  of  drawing  away 
the  water  from  his  neighbor's  well  and  rendering  it  useless, 

s^Chatfield  v.  Wilson,  28  Vt.  49,  57. 

53  Frazier  v.  Brown,  12  Ohio  St.,  294,  304. 

5*  Chasemore  v.  Richards,  7  H.  L.  Cas.  349,  388. 

55  Greenleaf  V.  Francis,  18  Pick.  117,  122. 

5<5Wheatley  v.  Baugh.  25  Penn,  St.  528;  Whetstone  v.  Bowser,  29 
Penn.  St.  59;  Haldeman  v.  Bruckhardt,  45  Penn.  St.  514.  See,  also. 
Trustees  of  Delphi  etc.  v.  Youmans,  50  Barb.  516;  Waffle  v.  Porter,  61 
Barb.  130. 
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seems  to  be,  and  is  in  fact,  a  monstrous  doctrine.  On  the 
other  hand  it  cannot  be  held  consistent  with  the  authorities, 
or  perhaps  with  reason,  that  adjoining  proprietors  have  rights 
in  the  water  percolating  through  the  soil,  corresponding  to 
those  they  may  have  in  a  running  stream  which  crosses  their 
several  estates.  Such  a  rule  would  raise  questions  of  reason- 
able use,  and  create  difficulties  both  of  evidence  and  of  ap- 
plication that  would  make  the  right  to  such  waters  more 
troublesome  than  valuable.  The  courts  have  doubtles3  been 
right  in  declaring  that  one  proprietor  cannot  insist  on  another 
keeping  his  estate  as  a  filter  for  the  use  of  the  former,  nqr  be 
heard  to  complain  if  the  use  by  his  neighbor  of  his  own 
estate  draws  off  the  secret  particles  of  water  which  otherwise 
he  might  have  gathered.  These  waters  belong  to  no  one 
until  they  are  collected,  and  they  may  be  appropriated  by 
the  one  who  collects  and  puts  them  to  use.* 

But  though  neither  proprietor  has  such  a  right  in  or  control 
over  the  water  as  will  enable  him  to  complain  of  his  neigh- 
bor's appropriation,  does  not  each  owe  to  the  other  certain 
duties  of  good  neighborhood,  among  which  is  the  duty  to 
abstain  from  purposely  withdrawing  the  water  that  may  be 
useful  to  both,  when  a  use  of  it  is  not  intended  ?  Conceding 
that  he  may  collect  it  for  use,  does  this  entitle  him  to  do  so 
not  for  use  but  of  malice?  If  he  sinks  a  well  to  supply  his 
house  or  water  his  stock,  it  must  be  admitted  that  no  ques- 
tion can  be  raised  whether  this  is  or  is  not  a  reasonable  appro- 
priation of  the  water;  but  if  he  digs  a  hole  to  injure  his 
neighbor,  it  is  not  perceived  that  the  two  cases  are  necessarily 
to  be  governed  by  the  same  rule.  What  is  a  man's  right  in 
respect  to  the  water  percolating  through  his  soil  ?  The  just 
answer  seems  to  be  this :  It  is  a  right  to  gather  and  appro- 
priate it  to  his  lawful  uses.  When  he  does  this,  he  is  exer- 
cising his  right,  and  his  motive  is  not  open  to  enquiry.  But 
when  he  collects  it,  not  for  use  but  to  injure  his  neighbor,  he 
exceeds  his  right,  and  there  is  that  conjunction  of  wrong  and 
injury  which  constitute  a  tort  and  will  support  an  action. 

Thomas  M.  Cooley. 
Ann  Arbor,  Mich. 
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Remedies  and  Remedial  Rights  by  the  Civil  Actoin  accord- 
ing TO  THE  Reformed  American  Procedure.  A  treatise  adapted 
to  use  in  all  the  States  and  Territories  where  that  system  prevails. 
By  John  Norton  Pomeroy,  LL.  D.,  author  of  "An  Introduc- 
tion to  Municipal  Law,"  '*An  Introduction '  to  Constitutional 
Law,"  etc.     Boston:  Little,  Brown,  &  Co.     1876. 
It  is  over  twenty-six  years  since  what  is  commonly  called  the 
code  procedure  was  first  adopted  in  New  York ;  it  spread  rapidly 
through  the  leading  middle  states,  and  the  New  York  statutory  pro- 
visions, with  few  changes,  have  been  adopted  in  Ohio,  Indiana, 
Kentucky,  Wisconsin,  Missouri,  Arkansas,  Iowa,  Minnesota,  Kan- 
sas, Nebraska,  North  Carolina,  South  Carolina,  Florida,  California, 
Oregon,  Nevada,  and  in  all  the  territories  except  Colorado  and 
New  Mexico.     The  most  radical  feature  in  the  new  system,  the 
blending  of  the  old  legal  and  equitable  actions,  has  been  left  out  in 
Kentucky,  Arkansas,  Iowa  and  Oregon,  although,  in  those  states, 
the  equity  practice  is  greatly  modified  ;  and  in  the  United  States 
■circuit  courts,  which  are  required  to  adopt  the  local  procedure, 
the  old  bill  in  chancery  is  tenderly  preserved.    This  is  supposed  to 
be  required  from  the  fact  that  the  Federal  constitution  gives  them 
equity  jurisdiction,  and  it  is  said  that  they  must  hence  retain  sub- 
stantially the  equity  practice.     In  none  of  the  code  states  are  the 
-equity  remedies  denied.    Issues  in  equity  causes  are  still  submitted 
to  the  court,  and  it  would  seem  that  a  change  in  the  form  of  the 
proceeding,  and  in  the  mode  of  submitting  evidence,  would  hardly 
be  a  denial  of  the  jurisdiction.     The  Continental  system  of  Louis- 
iana, and  the  modified  common  law  system  of  Texas,  Tennessee, 
and  a  few  other  states,  although  great  departures  from  the  old  prac- 
tice, cannot  be  classed  with  that  of  New  York. 

As  was  to  have  been  expected,  though  doubtless  to  a  greater  ex- 
tent than  the  original  codifiers  anticipated,  great  confusion  arose 
in  the  common  law  courts  in  regard  to  the  interpretation  of  the 
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various  provisions  of  the  new  statutes.  The  judges  and  the  lawyers 
had  all  been  trained  in  the  common  law  school ;  its  system  of 
pleadings,  the  most  artificial  the  world  has  ever  known,  had  come 
to  be  looked  upon  as  the  perfection  of  logical  statement ;  its  tech- 
nicalities and  even  its  fictions  had  so  thoroughly  taken  possession 
of  the  mind  as  to  be  regarded  as  part  of  the  law  of  remedy — they 
were  always  upon  the  tongue  and  were  a  guide  to  thought ;  the  new 
terminology  was  strange,  and  seemed  as  barbarous  as  does  that  of 
the  common  law  to  the  classical  student  before  his  tastes  have  been 
drowned,  and  it  has  not  yet  supplanted  the  old  ;  the  fact  that  all 
men  travel  more  or  less  in  grooves,  that  they  feel  lost  and  are  fright- 
ened when  they  find  themselves  out  of  the  accustomed  road,  with 
all  their  pride,  that  they  trust  far  less  to  reason  than  to  tradition : 
these  things  made  it  impossible  at  once  to  understand  and  apply 
the  new  system  in  its  full  scope  and  with  all  its  logical  sequences. 
The  bar  looked  eagerly  to  the  courts,  the  courts  clung  timidly  to 
the  shore;  some  judges  were  hostile,  some  were  friendly  ;  the  best 
were  at  a  loss,  and  we  should  have  gained  more  than  we  could  have 
lost,  had  the  decisions  of  the  first  ten  years  never  been  reported- 
We  could  never  have  got  along  at  all,  the  system  would  have 
been  abandoned  before  being  fairly  tried,  had  its  rules  been 
entirely  new.  The  fact  that  most  of  them  were  adopted  from  the 
equity  practice,  caused  them  to  be  regarded  as  not  wholly  strangers, 
but  still  there  was  an  apparent  incongruity,  arising  more,  it  is  true,, 
from  our  habits  of  thought  than  from  the  nature  of  the  proceed- 
ings, but  still  one  that  greatly  disturbed  us,  in  applying  to  the  ordi- 
nary action  rules  that  had  been  associated  only  with  bills  in  chan- 
cery and  their  ponderous  statements,  and  to  their  modes  of  admin- 
istering relief,  so  utterly  unlike  anything  known  in  the  common 
law  courts. 

How  many  centuries  were  necessary  to  settle  the  old  systems,  we 
do  not  fully  know ;  the  new  is  already  assuming  form  and  comeli- 
ness, but  time  will  elapse  before  there  will  be  perfect  harmony  in 
the  construction  and  application  of  its  rules.  That  time  will  be 
greatly  hastened  by  such  treatises  as  that  of  Mr.  Pomeroy.  Many 
works,  more  or  less  valuable,  have  been  published,  devoted  to  code 
pleading  and  practice,  so-called  ;  some  are  little  else  than  a  record 
of  decisions,  others  give  the  views  of  the  author  upon  different 
questions,  while  all  are  moulded  with  reference  to  his  locality.^ 
The  only  catholic  work,  and  I  may  add,  the  only  philosophic  work 
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upon  tKj^^SJfet  is  the  one  now  before  me.  There  are  others  which 
have  great  merit,  but  I  know  of  no  others  which  evince  the  labor, 
the  thought  manifested,  in  that  of  Mr.  Pomeroy;  I  know  of  no 
author  who  undertakes,  and  generally  with  such  marked  success,  to 
develop  the  principle  which  underlies  and  should  control  the  de- 
cision of  every  question,  who  gives  changes  from  the  original  New 
York  code  which  have  been  made  in  the  various  states,  and  who  so 
thoroughly  exposes  the  errors  of  sundry  courts.  The  writer  of  this- 
article  was  once  practically  familiar  with  the  common  law  system, 
and  thought  himself  pretty  well  versed  in  its  doctrines;  he  had  for 
several  years  given  special  attention  to  the  new  system,  and,  for 
purposes  of  instruction,  had  taken  full  notes  upon  all  its  peculiar 
features ;  he  had  become  painfully  impressed  with  the  confusion  in 
the  reported  cases,  with  the  fact  that  the  system  had  been  marred 
by  qualifications  and  interpolations  springing  from  the  previous- 
conceptions  of  judges,  and  especially  with  the  fact  that  in  some 
particulars  he  himself  had  been  greatly  at  fault,  and  he  supposed 
that  he  had  become  able  to  correct  the  errors  into  which  he  and. 
others  had  fallen.  But  a  perusal  of  Mr.  Pomeroy's  work  showed 
him  that,  upon  this  subject,  there  were  some  things  yet  to  be 
learned,  and  it  was  with  keen  delight  that  he  went  through  its  elo- 
quent pages,  saw  his  impressions  upon  many  points  so  confirmed 
as  no  longer  to  leave  room  for  doubt,  and  saw  other  points,  hith- 
erto deemed  obscure  or  doubtful,  made  almost  as  plain.  Mr.  Pom- 
eroy is  always  positive,  yet  he  never  dogmatizes.  He  sometimes 
gives  decisions  without  comment,  but  his  general  method  is,  and  he 
follows  it  upon  all  important  questions,  to  give,  and  sometimes  with 
exuberant  fullness,  the  reasons  for  his  conclusions,  the  principles 
upon  which  he  bases  them,  and  especially  when  he  finds  them  dif- 
fering from  those  of  the  courts. 

Several  of  the  reviewers  who  notice  the  work  speak  of  it  as  a 
hand-book  of  pleading,  and  the  author  himself  so  designates  it ; 
it  is  much  more  than  a  hand-book.  It  is  not  a  book  to  lie  by  the 
pleader,  to  be  caught  up  in  a  hurry  to  aid  him  in  drawing  a  plead- 
ing; it  has  no  forms  and  does  not  abound  in  specific  directions  in 
regard  to  the  statement  in  particular  classes  of  actions,  but  its  office 
is  higher  and  more  important.  The  author's  object  seems  to  be  to 
possess  the  student  so  thoroughly  with  the  principles  of  pleading 
under  the  system  which  he  discusses,  that  he  will  need  no  hand- 
book, at  least  so  far  as  regards  the  changes  made  by  the  code.  The 
abolition  of  the  distinction  between  legal  and  equitable  actions,. 
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the  substitution  of  the  one  civil  action  by  means  of  which  the 
parties  can  obtain  every  remedy  authorized  by  law,  the  author  calls 
the  central  conception  of  the  reformed  procedure ;  its  scope  and 
effect  are  ably  and  exhaustively  discussed,  and  he  satisfactorily 
shows  that  the  chief  blunders  of  the  courts  have  been  committed 
because  they  did  not  appreciate  this  conception.  To  the  import- 
ant subject  of  parties  to  actions  he  devotes  over  three  hundred 
pages,  and  it  is  considered  more  especially  with  reference  to  the 
•scope  of  the  application  of  the  rules  derived  from  the  equity  prac- 
tice. In  discussing  the  subject  of  joinder  of  causes  of  action,  to 
which  he  gives  some  sixty  pages,  special  attention  is  given  to  the 
-meaning  of  certain  comprehensive  but  somewhat  obscure  statutory, 
phrases  of  great  importance  to  be  understood,  and  especially  of 
the  phrase  "cause  of  action,''  the  misunderstanding  of  which  has 
•caused  so  many  blunders.  The  import  of  the  term  "  subject  of 
action,''  as  controlling  the  first  class  of  causes  of  action  which  may 
be  united  in  one  complaint  or  petition,  is  also  very  ably  discussed, 
and  more  satisfactorily  than  where  the  same  phrase  comes  up  again 
to  be  considered  in  measuring  the  authority  of  a  defendant  to  pre- 
sent counterclaims. 

To  the  general  principles  and  rules  of  pleading,  including  the 
form  of  the  complaint  or  petition,  and  election  between  actions, 
the  author  devotes  less  than  one  hundred  pages,  too  small  a  space 
if  we  consider  the  fullness  of  the  author's  style,  the  many  ques- 
'^ions  involved,  and  when  we  compare  it  with  that  given  to  other 
subjects  ;  but  he  seems  to  pass  over  no  matter  in  respect  to  which 
the  code  has  made  specific  provisions,  and  the  leading  points  in 
regard  to  the  statement  are  discussed  with  characteristic  thorough- 
ness.    He  dwells  with  emphasis  upon  the  requirement  to  look  to  the 
•code  alone  for  the  rules  of  pleading,  very  justly  deprecates  the  in- 
clination so  often  manifested  to  hang  on  to  the  fictions  and  some 
•of  the  artificial  rules  of  the  common  law  pleaders,  and  labors  to 
show  that  it  embodies  a  new  system,  and  is  not  an  amendment 
merely  of  the  old. 

That  the  code  creates  a  new  system  of  pleading  is  true,  and  yet 
the  statement  is  misleading.  To  illustrate :  but  a  few  paragraphs  are 
given  in  the  code  in  regard  to  parties  to  actions,  and  yet  there  is 
very  little  in  the  old  books  upon  the  subject  that  may  not  be  stud- 
ied with  profit.  Suits  must  be  presented  in  the  name  of  the  real 
^arty  in  interest,  except  trustees,  etc.,  but  who  has  such  an  interest 
•in,  or  who  holds  such  a  trust  relation  to  the  matter  in  controversy 
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as  to  authorize  him  to  invoke  the  interposition  of  the  state  for  his 
protection,  is  often  very  difficult  to  decide.    And  as  to  joinder  of 
parties,  those  who  have  an  interest  in  the  subject  of  the  action  andi 
in  the  relief  may  be  joined  as  plaintiffs,  and  those  who  are  united' 
in  interest  must  be  so  joined  ;  it  takes  but  a  few  words  to  say  that  ;.. 
and  yet  they  open  the  whole  field  of  common  interests  and  joint 
interests,  with  the  permission  in  the  one  case  given  by  the  oldt 
equity  rules  to  protect  common  interests  by  a  single  action  insteadi 
of  requiring  many  suits,  and  the  imperative  requirement  in  the- 
other  that  all  who  are  jointly  interested  shall  join   in  the  action.. 
These  are  no  new  rules;  they  are  in  the  code,  but  they  have  been* 
acted  upon  for  centuries,  and  we  may — ^and  must  if  we  would  rnir- 
derstand  them — see  how  they  have  been  interpreted  and  applied  as 
well  before  as  since  the  adoption  of  the  new  system.      Story's- 
Bquity  Pleadings  is  as  useful  as  ever,  and  much,  perhaps  most,  that 
has  been  written  in  regard  to  parties  in  legal  actions,  applies  as- 
well  to  the  new  procedure.    And  the  same  thing  may  be  said  in 
regard  to  the  statement.    The  requirement  that  it  shall  contain,  in^ 
plain  and  concise  language,  a  statement  of  the  facts  which  consti- 
tute the  cause  of  action,  without  repetition,  seems  very  simple.    It 
could  not  be  expressed  in  language  clearer  or  more  comprehensive,, 
and  nearly  all  the  rules  of  statement  subsequently  given  are  de- 
signed either  to  provide  remedies  for  its  infringement,  or  as  to 
some  classes  of  facts,  to  guard  against  the  minuter  and  tedious 
modes  of  statement  ahat  had  before  been  followed,  and,  as  to 
others,  against  their  loose  generality.    This  rule  of  statement  em- 
bodies the  theory  of  the  common  law  pleader,  and  yet  it  had  be- 
come so  buried  under  the  rubbish  of  fiction  and  mere  forms  that 
it  looks  like  something  quite  new.    .With  the  preceding  clauses- 
abolishing  the  names  and  forms  of  actions,  and  the  distinction  in 
pleading  between  actions  at  law  and  suits  in  equity,  it  forms  the 
gist,  and  embodies  the  controlling  idea  of  the  whole  system,  and  it 
is  wonderful  how  the  original  codifiers,  buried  over  the  eyes  in  the 
fictions,  the  technics,  and  artificial  learning  of  the  old  system^, 
could  have  so  cleared  their  eye-sight  as,  through  the  venerated 
smoke  and  dust,  to  be  able  to  see  the  true  theory,  and  to  express  it 
in  words  so  simple  and  yet  so  comprehensive.     It  may  be  well  said 
that  the  code  is  all-controlling,  that  we  are  not  to  look  elsewhere  for 
a  guide,  when  it  contains  a  simple  rule  of  statement  that  includes 
in  its  comprehensive  grasp  nearly  every  other  known  to  the  theory 
of  pleading.    The  authors  of  our  treatises  upon  common  law  plead- 
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ing  give  their  best  pages  to  the  illustration  of  the  true  theory,  and 
often  seem  to  be  trying  to  smother  an  annoying  consciousness  of 
the  great  departure  in  practice,  by  dwelling  upon  its  ideal  char- 
acter ;  and  in  some  forms  of  action  in  which  the  theory  of  state- 
ment was  pretty  well  adhered  to  by  the  courts,  the  rules  given 
by  them,  which  are  not  of  a  mere  formal  character,  are  still  sound 
rules  of  statement,  and  serve  to  apply  to  particular  cases  the  very 
general  one  above  given.  The  code  pleader  will  do  well  to  under- 
stand these  rules,  and  Mr.  Pomeroy  cannot  intend  to  be  understood 
as  holding  them  to  be  entirely  obsolete.  They  are  rules  of  logic 
and  rules  of  law,  and  none  the  less  so  because  found  in  treatises 
upon  a  system  of  pleading  that  has  been  superseded.  They  are 
rules  of  logic  because  every  statement  of  facts  constituting  a  cause 
of  action  implies  the  premise  which  gives  the  principles  of  law 
upon  which  it  is  based  and  which  is  traversed  by  the  general  de- 
murrer, and  also  because  the  statement  must  be  of  such  facts  as  are 
issuable,  that  is,  are  material,  the  traverse  of  which  will  involve 
the  merits  of  the  controversy,  and  of  which  a  denial,  or  a  con- 
fession and  avoidance,  will  raise  a  material,  and  not  a  side  issue. 
They  are  rules  of  law  because  the  law  of  liability  decides  what 
facts  will  create  it,  the  bearing,  in  addition  to  the  main  charge,  of 
the  questions  of  title,  of  privity,  of  the  right  to  appear  in  the  par- 
ticular case,  of  consideration,  etc.,  etc.,  what  the  court  will  judic- 
ially know,  and  what  facts  are  presumed  and  therefore  should  not 
be  stated ;  and  this  law  of  liability  and  the  whole  law  of  remedy, 
aside  from  the  mode  of  seeking  it,  remain  unchanged.  Careful 
students  of  the  old  systems  need  not  be  reminded  of  the  many  rules 
of  pleading  that  were  not  technical  nor  artificial,  that  were  not  rules 
of  statement  merely,  but  were  rules  of  law  that  control  the  old, 
and,  to  a  fuller  extent,  the  new  statement. 

I  have  alluded  to  the  fact  that  the  author — and  in  that  is  the  chief 
value  of  the  book — has  exposed  many  of  the  fallacies  which  abound 
in  the  reasoning  of  the  judges  who  have  but  partially  appreciated 
the  scope  of  the  code  provisions.  We  have  constantly  found  our- 
selves clogged  and  fettered  by  our  traditions;  our  minds  are 
cramped  by  common  law  notions  that  have  no  foundation  in  fact, 
and  we  have  found  it  most  difficult  to  apply  to  common  law  actions, 
that  is  to  actions  for  the  recovery  of  money  only  or  of  specific 
property,  the  rules  that  have  long  been  applied,  and  are  considered 
jperfectly  proper  in  equitable  proceedings.     Among  these  notions 
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is  one  concerning  joint  rights  and  joint  obligations,  a  notion  diffi- 
cult to  define,  but  fruitful  in  consequences  to  pleadings  and  prac- 
tice. Anciently  the  notion  was  real;  it  embodied  a  fact  and  not  a 
fancy,  and  it  continues  to  be  a  reality  as  applied  to  joint  tenants  of 
real  property,  and  to  obligations  to  trustees.  All  obligations  to 
one  or  more,  unless  the  contrary  intention  was  clearly  shown,  cre- 
ated a  joint  right  in  the  obligees,  a  single  indivisible  right,  in 
which  no  one  could  have  a  distinct  personal  interest,  a  right  which 
survived  to  the  last  survivor  and  his  representative,  and  in  which 
the  representatives  of  the  co-obligees  who  had  before  died  had  no 
interest,  either  joint  or  otherwise.  And  so  with  the  obligors.  A 
joint  obligation,  an  obligation  in  which  two  or  more  united  with- 
out providing  that  it  should  be  several,  was  a  single  obligation, 
must  be  prosecuted  against  all  or  none,  continued  only  against  the 
survivors  and  the  representatives  of  the  last  survivor,  the  estates  of 
all  who  had  previously  died  being  wholly  exonerated.  Such  is  said 
to  be  the  old  law  in  regard  to  the  rights  of  joint  obligees,  and  the 
liability  of  joint  obligors.  Keeping  this  in  view,  the  common  law 
practice  is  inevitable.  All  the  joint  obligees  must  unite  in  the  ac- 
tion, for  there  is  but  one  indivisible  interest  and  it  takes  all  to 
represent  that  interest.  The  representatives  of  a  deceased  co-ob- 
ligee should  not  unite  with  the  survivors,  for  the  interest  of  the  de- 
cedent is  destroyed  by  death.  All  the  joint  obligors  must  be  sued, 
for  the  obligation  is  single  ;  no  one  obligor  is  chargeable  with  the 
debt,  nor  with  any  part  of  it ;  there  is  no  obligation  except  as 
against  the  whole,  and  the  attendant  doctrine  of  survivorship  dis- 
charges the  dead,  and  permits  the  obligee  to  follow  only  the  living. 
Hence  the  obligation  survived  against  the  last  survivor  only.  The 
■courts  of  equity,  which  did  so  much  to  civilize  the  common  law, 
interfered  to  remedy  the  gross  injustice  by  compelling  surviving 
obligees,  or  the  representatives  of  the  last  surviving  obligee,  to  ac- 
count to  the  representatives  of  the  co-obligees,  and  also  subjected  the 
representatives  of  deceased  co-obligors  to  the  proportionate  liabil- 
ity of  the  decedent.  And  the  doctrine  established  by  the  courts  of 
equity  destroyed  the  whole  theory  of  survivorship  as  a  fact,  but 
left  it  in  the  common  law  courts,  in  full  force  as  a  form,  and  as  a 
form  merely.  Thus  when  the  courts  continue  to  say  that  a  right  is 
joint  only,  they  do  not  mean  it,  for  every  obligee  has  a  personal 
interest  in  it,  has  a  share  which  the  law  will  give  him,  and  if  he 
dies,  his  representatives  are  entitled  to  that  share  ;  and  so  with  lia- 
bilities, not  only  of  survivors,  but  of  the  representatives  of  dece- 
dent obligors. 
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Before  showing  the  effect  of  the  code  upon  this  common  lair 
form,  a  class  of  contracts  should  be  noted  in  which  the  idea  of  a 
joint  right  or  a  joint  obligation  is  not  a  fiction,  but  a  fact  so  far  as 
the  particular  contract  is  concerned.  I  refer  to  obligations  given 
to  parties  as  such,  and  the  distinction  in  principle  between  this 
class  and  ordinary  joint  obligees  has  not  been  sufficiently  noted. 
In  an  obligation  given  to  a  partnership  the  individual  interest  of 
the  partners  is  not  in  the  obligation  itself,  only  in  the  general  part- 
nership fund,  in  the  capital  and  profits  of  the  firm.  The  obligation 
is  collected,  not  for  the  use  of  the  individual ;  he  cannot  either  at 
law  or  equity  recover  his  share,  he  has  indeed  no  share,  for  the 
amount  collected  belongs  to  the  general  fund.  In  this  class  of 
contracts  the  doctrine  of  survivorship  is  no  fiction,  but  a  fact, 
though  a  representative  survivorship,  and  not  an  absolute  right,  the 
law  authorizing  the  survivor  or  survivors  to  collect  all  obligations 
for  the  benefit  of  the  general  fund.  The  distinction  between  part- 
nership and  ordinary  joint  liabilities  is  less  marked,  inasmuch  as 
every  partner  is  personally  liable ;  yet  it  is  the  duty  of  the  surviving 
partners,  in  administering  the  partnership  estate,  to  provide  for  all 
liabilities  from  the  partnership  fund.  In  a  word,  the  survivors  are 
the  administrators  of  the  partnership  estate,  and  the  account  be- 
tween the  members  of  the  firm,  is  not  to  adjust  the  interest  of  the 
living  member,  or  the  representative  of  a  deceased  one  in  any  spe- 
cific contract,  only  in  the  general  fund.  I'hus  there  was  some  rea* 
son  why  the  surj/iving  partners  should  alone  be  plaintiffs,  and  in 
partnership  obligations,  if  the  creditor  sought  satisfaction  from  the 
partnership  fund  alone,  the  same  reason  would  require  him  to  sue 
the  survivors  only. 

The  subject  of  joint  rights  and  liabilities  becomes  material  to  be 
considered  in  reference  to  the  scope  of  certain  code  provisions  in 
regard  to  parties.  It  is  provided,  first,  that  ''all  persons  having 
an  interest  in  the  subject  of  the  action,  and  in  obtaining  the  relief 
may  be  joined  as  plaintiffs.  This  was  a  rule  of  equity  practice ;  the 
joinder  was  permissive,  not  imperative ;  and  the  permission  was 
broad  enough  to  contain  those  who  had  but  a  common  interest,  as 
distinguished  from  one  that  was  joint.  This,  though  an  equity  rule, 
is  conceded  to  be  now  applicable  to  actions  formerly  called  legal  > 
thus,  two  or  more  persons  severally  and  unequally  interested  in  the 
condition  of  a  bond,  are  permitted  to  join  in  an  action  upon  it, 
although  it  was  inadmissible  under  the  old  practice.  The  other  is 
the  imperative  rule,  that  is,  that  "of  the  parties  to  the  action,  those 
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who  are  united  in  interest  (that  is,  those  who  have  the  same  inter- 
est or  are  under  the  same  liability)  musi  be  joined  as  plaintiffs  or 
defendants."  Thus  far  the  rule  seems  plain.  It  cannot  mean  all 
who  have  a  like  and  similar  interest,  but  the  interest  or  liability 
must  be  the  same.  Thus,  if  the  owners  of  specific  property  would 
protect  it  from  injury,  all  the  owners  must  join,  and  so  of  the 
owners  of  an  obligation  to  be  enforced.  But  if  we  look  closely  at 
the  rule,  note  its  application  in  equity  practice  from  which  it  was 
taken,  and  the  fact  that  it  is  now  made  a  universal  rule  and  appli- 
cable to  all  actions,  that  the  distinction  between  legal  and  equit- 
able actions  is  abolished,  and  that  all  actions  must  be  brought  in 
the  name  of  the  real  party  in  interest,  we  have  the  instrument 
which  utterly  destroys  the  whole  doctrine  of  survivorship,  except 
as  the  survivor  may  act  in  whole  or  in  part  in  a  representative  ca- 
pacity. The  administrator  of  a  deceased  joint  obligee  is  as  much 
interested  in  the  recovery  of  a  debt  as  the  survivor ;  he  is  "  united 
in  interest  "  with  the  survivor ;  under  the  equity  practice  he  "  must 
be  joined  "  with  the  survivor;  he  and  the  survivor  are  the  "real 
parties  in  interest."  And  so  with  the  obligors;  death  does  not 
release  a  joint  obligation  entered  into  in  one's  own  right. 

The  last  rule,  as  given,  contains  but  a  portion  of  the  paragraph, 
and  following  is  a  provision  conforming  still  further  to  the  equity 
practice,  that  puts  it  out  of  the  power  of  one  obligee,  perhaps  by 
collusion,  perhaps  for  favor,  to  prevent  the  enforcement  of  the  ob- 
ligation by  his  co-obligee.  It  is  as  follows :  "  But  if  the  consent 
of  any  one  who  should  have  been  joined  as  plaintiff  cannot  be 
obtained,  he  may  be  made  a  defendant,  the  reason  thereof  being 
stated  in  the  petition.'*  I  assume  that  this  clause  refers  to  all  ac- 
tions, to  legal  actions,  including  actions  to  collect  money  upon  obli- 
gations to  two  or  more,  as  well  as  to  equitable  proceedings,  although  it 
is  otherwise  claimed,  and  the  Supreme  Court  of  Missouri  in  two 
decisions  supports  the  claim.  (Clark  v.  Cobb,  ai  Mo.  233;  Raines  v. 
Smizer,  28  Mo.  310.)  The  opinions  in  both  cases  were  delivered  by 
Judge  Scott,  who,  with  some  force,  claims  in  effect  that  to  allow 
one  obligee  to  enforce  the  obligation  against  the  will  of  the  other 
would  change  the  law  of  liability  by  changing  the  equal  rights  of  the 
parties  in  relation  to  its  enforcement,  which  the  code  does  not  at- 
tempt to  do.  But  is  not  this  a  begging  of  the  question  ?  If  the 
code  extends  this  equity  rule  to  all  parties,  it  does  give  the  plaintiff 
a  remedy  which  he  could  not  before  have  had  in  a  money  action, 
but  it  gives  him  no  new  interest.     If  he  was  before  entitled  to  one- 
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third  or  one-half  of  the  proceeds  of  the  obligation,  his  share  is  not 
increased ;  he  may  obtain  it  more  readily  but  he  cannot  hold  more 
than  his  own.  The  truth  is,  this  clause  and  the  one  preceding  strip 
off  the  sacred  vestments  and  profane  one  of  the  idols  we  learned 
to  worship  at  the  very  beginning  of  our  legal  course,  and  which  we 
find  it  difficuU  to  look  upon  as  a  mere  idol.  Lord  Bacon,  in  find- 
ing it  necessary  to  overthrow  the  idols  of  the  theatre,  the  idols  of 
the  market  and  the  idols  of  the  forum,  before  the  human  mind 
could  be  emancipated  from  the  dominion  of  the  false  gods  of  sci- 
ence, was  not  more  of  an  iconoclast  than  those  who  have  been  en- 
gaged during  the  present  generation  in  rationalizing  our  worship 
at  the  altars  of  the  common  law. 

I  have  referred  to  a  few  important  phrases,  the  meaning  of  which 
the  author  discusses  at  length,  among  which  is  "cause  of  action." 
The  petition  must  state  the  facts  which  constitute  a  cause  of  action, 
a  demurrer  will  lie  if  it  does  not  do  so,  and  one  is  permittfed  to 
unite  in  one  petition  diff*erent  causes  of  action.  The  import  of  the 
phrase,  and  especially  in  deciding  upon  the  union  of  causes,  must 
be  understood,  and  yet  there  has  been  more  cloudiness  upon  this 
subject  than  perhaps  upon  any  other.  The  writer  feels  under  special 
obligation  to  the  author  for  exposing  some  fallacies  into  which  he 
had  been  betrayed,  under  which,  in  a  class  of  cases,  he  had  con- 
founded the  remedy  with  a  cause  of  action,  treating  a  new  and 
additional  remedy  merely  as  a  new  cause.  Mr.  Pomeroy  gives  an 
analysis  of  what  the  statement  in  every  good  petition  must  import 
and  contain,  independent  of  the  relief  demanded,  under  which  it 
is  easy  to  decide  whether  an  additional  statement  would  contain  an 
additional  cause  of  action,  or  is  merely  a  restatement  of  the  one 
already  given.  He  elaborates  the  idea  in  different  parts  of  his 
work,  as  its  consideration  is  called  for  in  different  connections,  but 
perhaps  an  extract  from  sections  453-4  will  suflSciently  indicate  the 
author's  theory. 

"  Every  action  is  brought  in  order  to  obtain  some  particular  re- 
sult, which  we  term  the  remedy,  which  the  code  calls  the  "  relief," 
and  which,  when  granted,  is  summed  up  or  embodied  in  the  judg- 
ment of  the  court.  The  result  is  not  the  "cause  of  action"  as 
that  term  is  used  in  the  codes.  It  is  true  this  final  result,  or  rather 
the  desire  of  obtaining  it,  is  the  primary  motive  which  acts  upon 
the  will  of  the  plaintiff,  and  impels  him  to  commence  the  proceed- 
ing, and  in  the  metaphysical  sense  it  can  properly  be  called  the 
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cause  of  this  action,  but  it  is  certainly  not  so  in  the  legal  sense  of 
the  phrase.  This  final  result  is  the  "  object  of  the  action  "  as  that 
term  is  frequently  used  in  the  codes  and  in  modern  legal  termin- 
ology. It  was  shown  in  the  opening  paragraphs  of  the  introductory 
chapter  that  every  remedial  right  arises  out  of  an  antecedent 
primary  right  and  corresponding  duty,  and  a  delict  or  breach  of 
such  primary  right  or  duty  by  the  person  on  whom  the  duty  rests. 
Every  judicial  action  must  therefore  involve  the  following  ele- 
ments: a  primary  right  possessed  by  the  plaintiff,  and  a  corres- 
ponding primary  duty  devolving  upon  the  defendant ;  a  delict  or 
wrong  done  by  the  defendant  which  consisted  in  a  breach  of  such 
primary  right  and  duty;  a  remedial  right  in  favor  of  the  plaintiff 
and  a  remedial  duty  resting  on  the  defendant  springing  from  this 
delict,  and  finally  the  remedy  or  relief  itself.  Every  action,  how- 
ever complicated  or  however  simple,  must  contain  these  essential 
elements.  Of  these  elements  the  primary  right  and  duty  and  the 
delict  and  wrong  combined,  constitute  the  cause  of  action  in  the 
legal  sense  of  the  term,  and  as  it  is  used  in  the  codes  of  the  several 
states.  They  are  the  legal  cause  or  foundation  whence  the  right  of 
action  springs,  this  right  of  action  being  identical  with  the  "  rem- 
edial right  **  as  designated  in  my  analysis.  In  accordance  with  the 
principles  of  pleading  adopted  in  the  new  American  system,  the 
existence  of  a  legal  right  in  an  abstract  form  is  never  alleged  by 
the  plaintiff;  but  instead  thereof  the  facts  from  which  that  right 
arises  are  set  forth,  and  the  right  itself  is  inferred  therefrom.  The 
cause  of  action,*  as  it  appears  in  the  complaint  when  properly 
pleaded,  will  therefore  always  be  the  facts  from  which  the  plaintiffs' 
primary  right  and  the  defendants'  corresponding  primary  duty  have 
arisen,  together  with  the  facts  which  constitute  the  defendants'  de- 
lict or  act  of  wrong. 

"  The  cause  of  action  thus  defined  is  plainly  different  from  the 
remedial  right,  and  from  the  remedy  or  relief  itself.  The  remedial 
right  is  the  consequence,  the  secondary  right  which  springs  into 
being  from  the  breach  of  the  plaintiff's  primary  right  by  the  de- 
fendant's wrong,  while  the  remedy  is  the  consummation  or  satis- 
faction of  this  remedial  right.  From  one  cause  of  action,  that  is 
from  one  primary  right  and  one  delict  being  a  breach  thereof,  it  is 
possible,  and  not  at  all  uncommon,  that  two  or  more  remedial 
rights  may  arise,  and  therefore  two  or  more  different  kinds  of  relief 
answering  to  these  separate  remedial  rights.  This  is  especially  so 
where  one,  remedial  right  and  corresponding  relief  are  legal,  and 
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the  Other  equitable  ;  but  it  is  not  confined  to  such  cases.  One  or 
two  very  familiar  examples  will  sufficiently  illustrate  this  statement, 
and  will  show  the  necessity,  as  well  as  the  ease  of  discriminating 
between  the  cause  of  action  and  the  remedy.  Let  the  facts  which 
constitute  the  plaintiffs  primary  right  be  a  contract  duly  entered 
into  by  which  the  defendant  agreed  to  convey  to  the  plaintiff  a 
parcel  of  land,  and  full  payment  by  the  plaintiff  of  the  stipulated 
price,  and  performance  of  all  other  stipulations  on  his  part.  Let 
the  delict  be  a  refusal  by  the  defendant  to  perform  on  his  part. 
This  is  the  cause  of  action,  and  it  is  plainly  single.  From  it  there 
arise  two  remedial  rights  and  two  corresponding  kinds  of  relief; 
namely,  the  remedial  right  to  a  compeasalion  in  damages ;  and 
the  remedial  right  to  an  actual  performance  of  the  agreement,  and 
the  relief  of  an  execution  and  delivery  of  the  deed  of  conveyance. 
If  the  plaintiff  in  an  action  should  state  the  foregoing  facts,  con- 
stituting his  cause  of  action,  and  should  demand  judgment  in  the 
alternative  either  for  damages  or  specific  performance,  he  would, 
as  the  analysis  above  given  conclusively  shows,  have  alleged  but  one 
cause  of  action,  although  the  reliefs  prayed  for  would  be  distinct, 
and  would  have  belonged  under  the  old  system  to  different  forums 
— the  common  law  and  equity  courts." 

These  alternative  remedies  are  only  given  by  the  author  as  an 
illustration.    Two  or  more  remedies  may  be  given  in  the  same 
cause,  sometimes  all  legal,  as  possession  of  real  property  with  rents 
and  profits  and  damages,  sometimes  all  equitable,  and  often  both 
legal  and  equitable.    It  is  in  the  last  class  of  cases,  where  both  a  legal 
and  equitable  remedy  is  sought,  that  it  has  been  often  supposed 
that  there  were  two  or  more  causes  of  action,  and  so  the  supreme 
court  of  Wisconsin  seems  to  hold,  and  so,  for  several  years,  did 
that  of  Missouri.  •  In  cases  where  one  remedy  grows  out  of  the 
other,  when  at  the  commencement  of  the  action  the  plaintiff  was 
not  in  condition  to  seek  one  kind  of  relief  until  the  court  had  first 
removed  some  obstruction,  or  placed  him  in  condition  to  be  enti- 
tled to  it,  it  cannot  be  pretended  that  he  had  an  independent  right 
to  the  last  remedy  at  the  commencement  of  the  suit.    The  most 
common  case  is  where  one  seeks  a  reformation  of  a  contract,   ^^^ 
its  enforcement  as  reformed.     The  New  York  courts  call  tWs  a 
single  cause  of  action,  while  those  of  Wisconsin  make  them    two, 
one  for  the  reformation  and  one  for  the  judgment  upon  it.     Aside 
from  the  fact,  inconsistent  with  this  idea,  that  there  is  but    one 
delict  or  wrong,  according  to  the  analysis  of  Mr.  Pomeroy,  we  have 
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the  further  fact  that  if  there  are  two  causes  of  action,  they  should, 
if  presented  together,  be  separately  stated,  and  that  each  statement 
will  contain,  in  and  of  itself,  a  complete  cause,  and  one  triable 
alone,  if  the  other  were  struck  out  of  the  petition.  But  the  con- 
tract unreformed  shows  no  obligation;  there  can  be  no  delict  or 
breach ;  and  hence  a  statement  based  upon  it,  as  actually  written 
does  not  contain  facts  that  constitute  a  cause  of  action.  But  in 
another  class  of  cases  where  there  is  a  perfect  money  demand  and 
also  a  right  to  a  remedy  other  than  a  money  judgment,  as  when,  in 
addition  to  the  money  claim,  there  is  a  lien  upon  property,  here  it 
has  been  supposed  there  are  two  causes  of  action,  one  for  the  per- 
sonal judgment  and  one  for  the  order  enforcing  the  lien.  But  in 
the  light  of  the  analysis  of  Mr.  Pomeroy,  or  of  any  other  of  a  sim- 
ilar character,  there  can  be  even  in  this  case  but  one.  There  is  but 
one  primary  right  and  that  is  a  right  to  the  money  due;  there 
is  but  one  wrong  and  that  is  the  refusal  to  pay  it.  The  right  to 
the  personal  judgment  and  its  execution,  and  to  the  order  of  sale, 
are  both  remedial  rights ;  the  court  will  give  such  judgment  and 
such  order,  each  because  of  and  as  a  relief  from  the  consequences 
of  the  one  wrong.  The  paragraphs  above  given  from  Mr,  Pomeroy 
would  be  more  readily /romprehended,  if  we  had  room  for  the  first 
few  pages  of  his  introduction,  where  the  distinction  between 
primary  and  remedial  rights  is  very  clearly  illustrated. 

Perhaps  another  statement  may  be  made  in  regard  to  the  import 
of  the  phrase,  a  little  more  simple  and  more  easily  understood  by 
those  who  are  unaccustomed  to  forms  of  abstract  scientific  state- 
ment,  although  substantially  the  same  as  that  of  Mr.  Pomeroy.  A 
cause  of  action  may  be  said  to  be  a  legal  wrong  committed  or 
threatened  by  the  defendant  against  the  plaintiff,  and  a  good  peti- 
tion will  state  facts  showing  such  wrong,  that  is,  *^  facts  that  consti- 
tute a  cause  of  action.  * '  This  wrong  of  course  implies  a  right,  for 
it  is  the  infringement  of  a  right,  and  the  right  must  appear  or  there 
is  no  wrong.  In  most  actions  the  facts  showing  the  right  must  be 
affirmatively  pleaded,  while  in  some,  as  for  most  personal  injuries, 
the  right  is  incident  to  our  existence,  and  no  facts  need  be 
stated  to  show  it.  Thus,  the  right  to  exemption  from  injury  to 
person  or  character  cannot  be  made  plainer  by  the  pleader  than  it 
is  universally  conceded  to  be,  and  the  cause  of  action  is  complete 
by  simply  showing  an  infringment,  a  beating,  or  words  published 
concerning  the  plaintiff  imputing  the  commission  of  a  crime.  But 
in  case  of  an  alleged  breach  of  contract,  an  obligatory  agreement 
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must  appear  together  with  such  other  facts,  as  the  performance  of 
the  conditions  precedent,  or  the  plaintiff's  title  if  not  an  original 
party,  as  will  show  the  plaintiff's  right  to  insist  upon  its  per* 
formance,  and  make  the  defendant's  refusal  a  wrong.     Sometimes 
this  statement  is  very  simple,  and  sometimes,  especially  in  some 
equity  rights,  it  may  be  very  complicated;  but  it  can  show  nothing 
more  than  that  the  defendant  has  been  guilty  of  a  wrong ;  some- 
times by  the  omission  of  a  duty  in  its  more  restricted  seiise,  as  by 
negligence  where  care  is  required  ;  sometimes  by  refusing  to  respond- 
to  the  obligations  of  a  contract ;  sometimes  by  contrivances  by 
which    one  is    induced  to   part   with  his  property  or  assume  an 
obligation ;  sometimes  by  disturbting  one's  dominion   over    his 
property,  and  sometimes  by  interfering  with  his  right  to  the  ser- 
vices of  another ;  and  in  all  these  cases,  and  in  all  others,  except 
where  the  right  arises  from  the  fact  of  existence,  the  wrong  can 
only  be  made  to  appear  by  a  statement  of  facts  which  show  the 
duty,  the  contract,  the  contrivances,  the  title  to  the  property,  the- 
right  to  the  service,  etc.,  etc.      Every  statement  also   implies  a 
proposition  of  law,  which,  to  put  the  matter  in  the  usual  dialectic 
form,  may  be  called  the  first  premise  or  member  of  the  syllogism^ 
This  proposition  is  never  stated,  but  it  is  ju|t  as  emphatically  a  part 
of  the  petition  as  though  spread  out  upon  paper,  and  is  almost  as 
frequently  traversed  as  the  statement  itself.    It  is  traversed,  put  in 
issue,  denied  by  the  general  demurrer,  just  as  the  statement,    or 
second  premise,  is  traversed  by  denying  the  material  facts  which  it 
embodies.     As  resulting  from  this  statement  and  by  virtue  of  this- 
proposition  of  law,  the  plaintiff  is  entitled  to  a  remedy,  for  where 
there  is  a  wrong  there  is  a  remedy,  and  in  torts,  an  injury  for  which 
the  law  gives  no  remedy  is  called  damnum  absque  injuria,  an  injury 
without  a  wrong. 

The  plaintiff  is  entitled  to  a  remedy,  and  the  remedy  follows 
the  facts  stated  and  the  proposition  of  law  involved,  and  he  may 
so  state  the  facts  that  they  will  authorize  all  the  remedies  to  which 
he  may  be  entitled,  that  is,  he  may  make  a  full  statement  of  the 
facts,  or,  when  the  wrong  is  the  same,  he  may  state  only  part  or 
the  facts,  and  such  as  shall  entitle  him  to  one  of  the  remedies. 
Thus,  one  holds  a  promissory  note  given  for  the  purchase-money 
of  land,  or  secured  by  mortgage  upon  land  ;  he  may  simply  put  the 
note  in  suit,  saying  nothing  about  the  consideration,  or  the  secur- 
ity, or  he  may  state  the  additional  fact  which  charges  the  land.  In 
either  case  the  wrong  is  the  same,  but  the  statement  must  not  only 
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show  a  wrong  but  one  for  which  the  law  gives  a  remedy,  and  the 
remedy  which  the  plaintiff  seeks.     In  the  one  case  he  seeks  and 
obtains  an  ordinary  personal  judgment ;  in  the  other  he  not  only 
shows  himself  entitled  to  this  judgment,  but  aslo  to  one  broad 
enough  to  specially  charge  the  land.     Are  there  in  this  case  two 
causes  of  action  ?     It  has  frequently  been  so  said,  and  the  writer 
had  heretofore  adopted  that  view,  assuming,  in  order  to  obtain  a 
full  remedy,  that  there  should  be  a  joinder  of  the  two  causes  of  ac- 
tion by  separate  statements,  one  being  for  the  personal  judgment 
and  the  other  for  the  enforcement  of  the  lien.     But  it  would  seem 
plain  that  the  two  statements  were  but  separate  applications  for  the 
two  remedies  for  the  one  wrong,  which  is  the  refusal  to  pay  the 
money ;  that  the  additional  count  states  no  wrong  nor  any  new 
right,  except  the  right  to  another  remedy.     Color  was  given  to  the 
claim  that   the  causes  of  action  were  two,  because  two  actions 
would  formerly  lie  and  were  sometimes  necessary  in  order  to  ob- 
tain the  full  relief.     Because  two  actions  would  lie  it  was  hence  in- 
ferred that  there  were  two  causes  of  action,  when  in  fact  each  was 
founded  upon  the  same  cause ;  one  seeking  legal  relief  and  the 
other  equitable,  a  full  satisfaction  in  one  extinguishing  the  other. 
**  Subject  of  the  action  '*  is  another  phrase  of  still  more  obscur- 
ity, although  it  has  given  rise  to  less  contention,  for  the  reason 
that  no  interpretation  will   operate  to  impale  any  long  cherished 
theory.    It  is  prominently  used  in  two  connections,  although  it  is 
found  elsewhere.     The  first  class  of  causes  of  action  that  may  be 
united  in  one  petition  embraces  those  which  arise  out  of  *'  the 
same  transaction  or  transactions  in  connection  with  the  same  subject 
of  action,^ ^  and  a  counterclaim  may  be  ''a  cause  of  action  arising 
out  of  the  contract  or  transaction  set  forth  in  the  petition  as  the 
foundation  of  the  plaintiff's  claim,  or  connected  with  the  subject 
of  the  action.*^     It  is  seldom  that  more  than  one  cause  of  action 
will  arise  out  of  the  same  transaction,  a  broader  term  than  a  con- 
tract and  may  mean  any  act  which  involves,  or  from  which  may 
springy  a  wrong,  an  infringment  of  some  legal  right ;  but  different 
transactions  may  be  connected  with  the  same  subject  of  action 
from  which  different  causes  of  action  may  arise.     In  deciding, 
tlien,  as  to  their  union,  it  becomes  very  important  to  understand 
what  is  meant  by  the  term  "subject  of  action,'*  to  know  whether 
it  forms  such  a  link  between  these  transactions  as  to  authorize  a 
settlement  in  one  action  of  all  the  controversies  that  may  have 
grown   out  of  them.     Upon  this  subject  the  author  speaks  with 
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his  usual  clearness  and  force,  and  I  ask  special  attention  ta  the  fol- 
lowing extract  from  section  475,  inasmuch  as,  in  a  subsequent  part 
of  his  work,  there  is  a  seeming  departure  from  the  interpretation 
here  given. 

"  The  same  analysis  applies  also  to  the  remaining  portior*  of  the 
clause,  the  sole  difference  being  that  the  causes  of  action  arise  out 
of  different  transactions  instead  of  one.  The  common  tie  be- 
tween the  causes  of  action  in  that  case  is,  that  the  transactions 
themselves  are  connected  with  the  same  'subject  of  a.ction. 
What  is  meant   by  this  term?     It  cannot  be  synonymoxis  with 

*  cause  of  action.'  This  appears  from  making  the  substitution, 
since  the  result  would  be,  *  causes  of  action  may  be  unite<i  when 
they  arise  out  of  transactions  connected  with  the  same  cause  of 
action,'  which  is  an  absurdity,  a  mere  statement  in  a  circle. 
'Subject  of  action,'  therefore,  must  be  something  different   from 

*  cause  of  action.'    It  is  also  different  from  ^object  of  the  a-ction. 
The  object  of  the  action  is  the  thing  sought  to  be  attained     t>y  the 
action,  the  remedy  demanded  and  finally  awarded  to  the  plaintiff. 
Causes  of  action  cannot  arise  out  of  transactions  connect^<i  ^*^" 
the  *  object  of  the  action,'  because  that  object  is  something  i^  *"^ 
future,  and  could  have  no  being  when  the  transactions  toolc    place 
out  of  which  the  causes  of  action  arose.     As  the  causes  of    action 
arise  out  of  certain  transactions,  and  as  those  transactions  a^re  con- 
nected with  a  'subject  of  action,'  it  is  plain  that  this  subje<^t  '^^ 
be  in  existence  simultaneously  with  the  transactions  therxi  selves, 
and  prior  to  the  time  when  the  causes  of  action  commence*         ^ 
fact  also  shows  that  the  subject  must  be  something  other  tl^^^ 
cause  of  action.     The  phrase  was  not  used  in  legal  termi^*^*^^^ 
prior  to  the  code,  but  another  one,  very  similar  to  it,  was  i^  ^°  " 
stant  use,  and  had  acquired  a  well  defined  meaning,  namely^      ^^ 

iect-tnatter  of  the  action.^      Thus  the  rule  is  familiar  that   coti 

'as 
must  have  jurisdiction  of  ^the  subject.- matter  of  the  actic>^ 

well  as  over  the  parties.     Courts  might  have  the  power  in  a     p^*^P^ 

case  to  grant  any  kind  of  relief,  legal  or  equitable,  and  to     ^ 

tain  any  form  of  proceeding,  and  yet  not  have  jurisdictir~*^    ^ 


some  particular  'subject-matter.'     The  term  'subject  of  a^**      ' 
found  in  the  code  in  this  and  one  or  two  other  sections,  was   ^^ 
less  employed  by  its  authors  and  the  legislature  as  synor»y*^     * 
with,  or  rathef  in  the  place  of  'subject-matter  of  the  actio>^' 
can  conceive  of  no  other  interpretation  which  will  apply   ^^ 
phrase  and  meet  all  the  requirements  of  the  context.  *  Subje^^' 
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'ter  of  the  action  '  is  not  the  *  cause  of  action/  nor  the  *  object  of 
the  action/  It  rather  describes  the  physical  facts,  the  things  real 
or  personal,  the  money,  lands,  chattels,  and  the  like,  in  relation  to 
*which  the  suit  is  prosecuted.  It  is  possible,  therefore,  that  several 
different  '  transactions '  should  have  a  connection  with  this '  sub- 
ject-matter,* or  what  seems  to  me  to  be  the  same  thing,  with  this 
'subject  of  action.'  The  whole  passage  is,  at  best,  a  difficult  one 
to  construe  in  such  manner  that  any  explicit  and  definite  rule  can 
be  extracted  from  it." 

This  statement  of  the  author's  view  is  very  clear  and  emphatic ; 
but  when  the  same  phrase  is  again  considered,  it  'seems  to  be  some- 
what modified.  In  speaking  of  counterclaims  and  after  referring 
to  the  opinion  in  Xenia  Br.  Bk.  v.  Lee,  (7  Abb.  Pr.  372)  Mr. 
Pomeroy,  in  section  775  says: 

*'  It  would,  as  it  seems  to  me,  be  correct  to  say  in  all  cases,  legal 
-or  equitable,  that  the  subject  of  the  action  is  the  plsLiniifTs primary 
right  which  has  been  broken,  and  by  means  of  whose  right  a  reme- 
dial right  arises.  Thus  the  right  of  property  and  possession,  eject- 
ment and  replevin,  the  right  of*  possession  in  trover  or  trespass, 
the  right  to  the  money  in  all  cases  of  debt,  and  the  like,  would  be 
the  *  subject '  of  the  respective  actions.  Although  in  a  certain 
-sense,  and  in  some  classes  of  suits,  the  things  themselves,  the  lands 
or  chattels  may  be  regarded  as  the  *  subject,'  and  *are  sometimes 
-spoken  of  as  such,  yet  this  cannot  be  true  in  all  cases ;  for  in 
many  actions  there  is  no  such  specific  thing  in  controversy  over 
which  a  right  of  property  exists.  The  primary  right,  however, 
always  exists,  and  is  always  the  very  central  element  of  the  con- 
troversy around  which  all  the  other  elements  are  grouped,  and  to 
which  they  are  subordinate.  In  possessory  and  proprietary  actions 
this  right  which  will  then  be  always  one  of  property  or  of  posses- 
sion, will  be  intimately  associated  with  the  specific  thing  itself 
which  is  the  object  of  the  right,  but  this  relation  is  not  and  cannot 
be  universal.  It  seems,  therefore,  more  in  accordance  with  the  na- 
ture of  actions  and  more  in  harmony  with  the  language  of  the 
statute  to  regard  '  the  subject  of  the  action  '  as  denoting  the  ^\2\Xi' 
\\^^ s  principal  primary  right  to  enforce  and  maintain  which  the  ac- 
tion is  brought,  than  to  regard  it  as  denoting  the  specific  thing  in 
-regard  to  which  the  legal  controversy  is  carried  on.  In  this  man- 
ner alone  can  we  arrive  at  s.  genera/ rule  applicable  to  all  possible 
cases,  and  the  rule  thus  reached  fully  satisfies  all  the  requirements 
of -the  legislative  language,  and  can  be  invoked  in  all  classes  of 
-actions." 
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There  is  no  direct  antagonism  between  the  views  expressed  in- 
these  two  extracts,  but  it  is  evident  that  the  thoughts  of  the  author 
were  running  in  different  channels,  though  in  the  same  direction. 

The  subject  of  the  action  must  be  the  matter  in  respect  to  which 
the  action  is  prosecuted  ;  the  property  only,  if  the  action  be  for 
its  possession  only ;  also  the  property,  if  the  action  be  to  enforce 
or  rescind  a  contract  in  respect  to  property  ;  generally  in  actions 
upon  contract,  the  subject-matter  of  the  contract ;  the  character,  in 
slander  ;  the  beating,  in  assault  and  battery ;  the  restraint,  in  false 
imprisonment,  etc.  There  can  be  no  subject  of  action  without  a 
supposed  cause  of  action,  and  no  cause  of  action  without  an  as- 
sumed primary  right  in  the  plaintiff  as  well  as  a  wrong  committed 
by  the  defendant ;  but  what  light  do  we  get  by  saying  that  the  sub- 
ject of  the  action  is  the  primary  right?  The  object  of  a  definition 
is  to  enlighten  ;  it  should  not  only  give  the  general,  from  which  we 
can  draw  the  particulars,  and  be  so  general  as  to  comprehend 
every  particular,  but  it  should  not  be  attempted  unless  it  is  so  sug- 
gestive as  to  throw  light  upon  the  subject,  and  its  pertinency  is  ob- 
vious to  the  common  apprehensioYi.  It  may  be  easy  to  say  what  is 
the  subject  of  a  given  action  ;  but  the  causes  of  action  are  so  vari- 
ous, covering  every  variety  of  subject  and  involving  all  the  wrongs 
of  which  the  law  takes  notice,  that  it  would  be  exceedingly  diffi- 
cult, I  should  think  impossible,  to  describe  *'  the  subject  of  an  ac- 
tion" by  general  terms  that  apply  to  them  all ;  and  saying  some- 
thing in  regard  to  it,  although  true  and  of  general  application,  is 
not  necessarily  a  definition.  Every  action  implies  a  right  to  be 
vindicated  and  a  wrong  to  be  redressed  ;  the  object  of  the  action 
is  to  vindicate  the  right  by  redressing  the  wrong  ;  that  in  regard 
to  which  the  right  exists  and  the  wrong  has  been  done  would 
seem  to  be  the  subject  of  the  action.  The  extract  first  given  takes 
this  view,  and  its  correctness  is  admitted  in  the  s<:cond  with  regard* 
to  proprietary  rights ;  but  inasmuch  as  actions  do  not  always  pertain 
to  property  rights  in  things  tangible  or  remedial,  the  author 
falls  back  upon  the  right  itself.  But  whether  a  right  of  property, 
as  limited  to  ownership  of  things,  is  involved  or  not,  there  is  al- 
ways something  concerning  which  the  suit  is  brought,  and  in  re- 
spect to  which  the  wrong  is  done.  Thus,  in  slander,  the  publish- 
ing the  words,  as  **  he  is  a  thief,"  is  the  wrong  done,  and  in  re- 
spect  to  the  plaintiff's  character.  His  character  there  is  the  suhjtct 
of  the  action.  The  plaintiff  has  a  right  to  his  good  name ;  that 
right  does  not  depend,  in  the  given  case,  upon  any  facts  stated  iiv 
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the  pleading ;  it  arises  from  his  very  existence  and  is  not  a  matter 
of  controversy ;  but  the  controversy  is,  first  as  to  whether  the 
words  have  been  published  concerning  the  plaintiff,  and  if  so, 
whether  the  act  was  justifiable.  But  what  is  its  subject-matter  ?' 
The  plaintiffs  right  ?  no,  for  that  is  not  disputed  ;  nothing  is  said 
in  the  pleadings  about  it ;  no  question  is  raised  in  regard  to  it ;  but 
the  controversy,  though  directly  in  regard  to  the  injury,  pertains 
to,  is  in  respect  to,  his  character,  his  property,  so  to  speak,  which 
has  been  trespassed  upon.  The  subject  of  the  action  varies,  as  I 
have  said,  with  the  nature  of  the  injury.  In  trespass  for  false  im- 
prisonment, there  is  nothing  tangible,  or  ideal  even,  to  be  seized 
hold  of  sepai^ate  from  the  right  and  the  injury.  The  plaintiff  has  a 
right  to  personal  freedom,  but  there  is  no  controversy  in  regard  to 
that  right.  In  this  instance  more  than  in  any  other,  it  looks  as 
though  this  right  might  be  the  matter  in  respect  to  which  the  con- 
troversy arose.  But  the  wrong  complained  of,  to  redress  which 
the  suit  is  brought,  is  the  infringement  of  that  right,  and  with 
greater  reason  it  may  be  said  that  the  subject  of  the  action  is  the 
restraint  itself,  the  fact  that  the  plaintiff  was  imprisoned.  The 
defendant  may  justify  under  warrant,  and,  if  so,  the  justification  is 
new  matter  of  defence,  and  its  subject  is  the  warrant.  From  the 
nature  of  our  system  we  can  have  no  authoritative  judicial  essay 
that  can  apply  to  all  classes  of  actions,  but  the  general  scope  of 
the  highest  judicial  opinion  has  been  in  harmony  with  the  view 
here  taken. 

Passing  over  other  points  which  my  space  will  not  permit  me  to 
notice,  I  can  but  congratulate  the  profession  upon  the  publication 
of  this  work,  and  the  author  upon  his  success.  If  I  could  bring 
.  my  mind  to  criticise,  I  might  say  that  the  style  is  a  little  too  exu- 
berant for  old  fashioned  tastes.  It  is  difficult,  nay,  it  is  impossible,, 
to  lay  down  any  general  rule  in  regard  to  style,  except  to  say,  that 
the  author's  idea  should  be  clearly  expressed  and  in  good  English 
— every  one  must  prophesy  according  to  the  gift  that  is  within 
him — but  in  reading  this  book,  along  with  the  pleasure  which  its 
discussions  have  given  me,  I  have  occasionally  felt  that  I  was  too 
long  delayed  by  introductory  matter,  that  repetitions  sometimes 
were  made  which  could  have  been  saved  by  reference  to  previous 
pages,  and  that  sometimes  well  rounded  sentences  could  be  short- 
ened by  the  use  of  technical  terms ;  I  have  been  reminded  of  the 
old  bill  in  chancery  without  its  technics,  as  presented  by  an  able- 
and  enthusiastic  equity  pleader.  P.  B. 

St.  Louis,  June  i,  1876. 
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A  Commentary  on  the  Law  of  Agency  and  Agents.  By  Francis 
Wharton,  LL.D.,  Author  of  Treatises  on  "  Negligence,"  **  Con- 
flict of  Laws,"  "Criminal  Law,"  etc.  Philadelphia:  Kay  k 
Bro.     1876. 

It  is  now  nearly  forty  years  since  Mr.  Justice  Story's  w^ork  on 
the  Law  of  Agency  was  given  to  the  world  ;  since  which  time  it  has 
remained  an  acknowledged  standard  for  the  bench  and  bar  both  in 
this  country  and  England.  The  period  is  a  pretty  long  one  for 
this  age  of  rapid  change.  The  treatise  of  Story  has  usually  been 
regarded  as  the  best  of  all  those  with  which  he  endowed  the  pro- 
fession. We  may  esteem  it  as  fortunate  that  the  work  of  re-'writing 
this  branch  of  the  law  has  bee  n  undertaken  by.  Dr.  JVharton,  who 
has  a  high  reputation  to  maintain,  and  who  possesses  very  special 
-qualifications  for  the  task. 

No  doubt  the  name  of  Story  and  the  excellence  of  his  commen- 
taries have  repelled  many  writers  who  were  looking  about  for 
a  subject.  This  department  of  the  law  is  one  that  might  well 
serve  to  attract,  and  at  the  same  time  to  warn  off,  the  average  com- 
piler of  text  books.  There  is  a  symmetry  about  the  law  of  agency,  as 
well  as  about  the  kindred  subject  of  bailments,  that  renders  it  pe- 
culiarly susceptible  of  accurate,  methodical  and  scientific  treatment; 
but  this  very  circumstance  tends  to  render  any  fault  or  defect  in 
its  development  the  more  marked  and  conspicuous.  There  are  but 
few  branches  of  the  law  more  frequently  in  practical  requisition 
than  that  of  agency.  It  sheds  light  on  many  relationships  not  usu- 
ally treated  of  under  that  head.  It  has  been  a  favorite  subject  of 
reflection  with  jurists  of  the  most  commanding  eminence  ;  and  it 
has  been  built  into  a  system  with  less  of  conflict  of  authority  than 
is  generally  to  be  found  in  legal  subjects  of  similar  scope  and  im- 
portance.  The  adjudications  have  multiplied  here  as  elsewhere 
with  the  rapidity  that  characterizes  the  present  era  of  the  law.  The 
plan  of  the  author  has  been  to  collect  all  the  cases  which  have  oc- 
curred to  his  reading.  Consequently  his  notes  are  very  numerous- 
and  are  sufficiently  disheartening  to  anyone  who  would  desire  to 
study  the  subject  from  the  original  materials  which  the  author  has 
laid  under  contribution.  On  this  point  the  author  says  in  his  pre- 
face: **In  collecting  American  authorities,  I  have  thought  it 
advisable  to  introduce  all  reported  judicial  decisions,  20  matter 
how  cumulative,  which  have  come  to  my  notice  in  connection  with 
the  topics  discussed.  No  doubt  in  this  way  my  notes  may  appear 
•overloaded,  and  my  table  of  cases  redundant ;  but  it  must  be  recol- 
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lected  that  agency  is  the  creature  of  usage  as  established  by  the 
courts ;  that  usage  can  only  be  settled  by  cumulative  rulings ;  and 
that  under  our  American  system,  there  is  no  state  whose  adjudica- 
tions can  be  safely  omitted  in  such  a  commentary  as  the  present."' 

We  think  that  herein  the  author  has  pursued  the  better  course. 
He  might  have  added  another  consideration  of  great  weight.  The 
practicing  lawyer  needs  something  more  than  statements  of  general 
principles;  he  often  needs  also  to  be  enabled  to  show  how  these 
principles  have  been  applied.  In  the  common  case  of  competing 
analogies,  this  is  frequently  of  the  utmost  importance  ;  and  it  hardly 
seems  fair  for  a  law  writer  to  lay  down  principles,  leaving  it  to  the 
reader  to  search  through  the  digests  and  reports  for  illustrations  of 
their  application.  The  cases  referred  to  in  the  notes  often  explain  a 
great  deal  more  than  is  stated,  or  can  be  stated,  in  the  brief  limits- 
of  the  text.  Not  unusually  principles  are  admitted  on  all  sides ;  but 
there  still  remains  a  serious  and  rational  controversy  as  to  the  man- 
ner of  their  adjustment  to  the  particular  case  in  hand.  Every  law- 
yer knows  that  decisions  commonly  thought  to  be  unimportant 
sometimes  come  *to  have  a  great  practical  value.  It  is  very  true- 
that  in  carrying  out  this  plan  the  notes  of  the  present  treatise  form 
an  extensive  deposit  beneath  the  text.  The  author  cites  about 
three  times  as  many  cases  as  are  referred  to  in  the  third  edition  of 
Story*s  work  on  the  same  subject.  This  is  very  striking  evidence 
of  the  rapid  expansion  of  the  law  and  its  literature,  and  it  suggests 
that  the  course  here  adopted  will  before  a  great  while  become  im- 
practicable, however  desirable  it  may  be  for  the  present .  A  nice 
discrimination  between  cases  which  merely  assert,  and  cases  which 
illustrate  principles  will  then  be  requisite;  and  the  difficulties  in  the 
way  of  writing  a  good  law  book  will  be  considerably  increased.  At 
present,  the  task  of  making  a  complete  collection  of  the  cases  on 
this  important  topic  of  the  law  must  be  immense.  The  author  does 
not  pretend  to  have  succeeded  in  doing  so ;  and  the  reader  who 
scrutinizes  the  work  closely  will  be  apt  to  recall  cases  to  which  the 
attention  of  the  author  was  not  directed.  Nevertheless  the  cita- 
tions are  unusually  full  and  satisfactory. 

Throughout  the  entire  work  Dr.  Wharton  exhibits  the  parallels 
of  doctrine  of  the  common  law  and  the  civil  law,  and  marks  their 
chief  points  of  difference.  Perhaps  no  living  author  is  so  capable 
of  doing  this  with  perspicuity  and  skill.  In  the  amplitude  and 
number  of  his  Latin  quotations,  the  author  rivals,  and  even  excels, 
Mr.  Justice  Story.  We  doubt  whether  these  extensive  citations  in  the 
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Latin  language  may  not  rather  blemish  than  embellish  the  ^^nrork. 
Precedent  may  indeed  justify  this  course  ;  but  occasionally  prece- 
dents should  be  revised.  The  custom  is  extremely  prevalerxt:  vith 
the  German  jurists,  to  many  of  whom  the  author  makes  reHereiice. 
In  France,  where  for  a  long  time  the  oral  discussions  of  la.'i^yers 
were  usually  half  in  Latin,  the  disposition  of  later  writers  is  t,o  dis- 
card extensive  citations  from  the  Latin,  under  the  impression  that 
it  savors  of  pedantry.  It  is  a  great  while  since  the  writers  iii  ^^^ 
Spectator  deemed  it  essential  to  prefix  to  every  essay  a  Latin  coup- 
let, by  way  of  giving  the  paper  a  good  send-off.  Even  great  schol- 
ars are  not  wont  to  converse  in  Greek  and  Latin.     Porson,    oTie  of 

• 

England's  greatest  Greek  scholars,  commonly  read  Greek  authors  in 
English  translations.   Long  Latin  quotations  are  unsuited  to  <>r^  ^^^' 
cussions ;  being,  in  such  case,  apt  to  make  the  unskilful  \BMg^  ^^^ 
the  judicious  grieve.     Wedderburn,  not  having  received  a  1*11  i^^'" 
sity  education,  would  never  venture  to  cite  a  Latin  poet    i^^    ^^^ 
House  of  Commons,  for  fear  of  a  false  quantity ;  and  yet  he   'W^  * 
critical  Latin  scholar.     It  does  not  appear  that  the  business  o^  ^"^ 
House  was  seriously  incommoded  by  his  deficiencies  as  to    i>o^^*^ 
numbers ;  and  there  was  nothing  in  the  circumstance  th^-t     V^^' 
vented  him  from  becoming  Lord  Chancellor  of  England.     It  '^roula 
be  useless  to  say  that  the  bench  and  bar  are  presumed  to  l>^  I^'" 
fectly  familiar  with  the  Latin  language.     Many  of  our  ablest  ^^^' 
yers  have  either  never  had  a  classical  education,  or  they  ha.v^    ^^ 
it  amidst  the  absorbing  duties  of  professional  life.     In  a  time  ^"^^ 
such  men  as  Herbert  Spencer  publicly  avow  a  total  ignora^^^  ^ 
Latin  and  Greek,  this  fact  is  nothing  to  their  disparagement,   ^^  J 
deficiency  is  made  up  for  by  other  acquirements.    As  every*^**'  ® 
in  the  Roman  law  can  be  readily  turned  into  English  with  but  1^^ 
circumlocution,  literal  citation  does  not  seem  to  be  strictly  n^^ 
sary.    The  few  persons  who  are  particular  about  the  exact  lang**^ 
of  the  originals  are  those  who  have  studied  the  originals,  and 
whom  the  literal  citations  are  not  needed.    There  is  quite  as  ^^^ 
room  for  the  display  of  an  exact  scholarship  in  giving  the  tho^Sy 
of  the  Roman  writers  in  good  English  equivalents,  as  in  ro^^   * 
extended  citations  from  the  original  language.     To  give  tb^  ^** 
stance  and  spirit  in  an  English  dress  might  possibly  be  regarded 
an  innovation  :  but  if  so,  there  is  no  one  who  could  more  s*^^  ^ 
make  it  than  Dr.  Wharton.     For  common  and  general  use, 
think  that  the  innovation,  if  such  it  were,  would  be  acceptable  ;     . 


that  an  edition  of  the  present  work  strictly  prepared  for  En^ 
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^readers,  would  compete  favorably  in  the  market  with  the  present  one. 

But  as  this  is  probably  a  matter  of  taste,  we  ought  not  perhaps 
to  urge  it  further.  Though  the  limits  of  the  law  of  agency  are 
pretty  well  defined,  yet  it  passes  with  insensible  gradations  and 
fading  lines  into  other  branches.  The  law  of  partnership,  for  ex- 
ample, is  based  largely  on  the  principles  of  the  law  of  agency. 
For  the  law  of  agency  as  applied  to  partnership,  the  author  refers 
the  reader  to  treatises  on  the  latter  subject ;  and  this  we  think 
wisely,  as  most  persons  would  there  look  for  that  part  of  the  law  ; 
and  our  law  books  are  too  numerous  to  justify  the  duplication  of 
law  under  different  hea'^*?.  In  deference  to  this  consideration,  the 
author  has  remanded  the  questions  as  to  negligence  mainly  to  his 
separate  work  on  that  subject.  This  circumstance,  no  doubt,  mars 
the  outline  of  the  present  treatise.  It  is  doubtful  whether  a  mere 
negative  title,  like  that  of  negligence,  is  a  proper  title  in  the  law; 
but  it  is  probably  too  late  to  raise  that  question  now,  as  it  is  cer- 
tainly too  late  for  Dr.  Wharton.  The  course  pursued  in  this  in- 
stance had  no  alternative  save  the  inadmissible  one  of  making  the 
profession  pay  twice  for  the  same  matter.  These  two  treatises  are 
companion  volumes,  and  the  one  is  the  complement  of  the  other^ 
The  two,  taken  together,  cover  a  very  wide  range  of  the  law,  and 
will  be  found  to  be  correspondingly  useful.  The  present  work  is 
eminently  so.  It  is  less  diffuse  than  that  of  Story,  and  it  brings 
the  law  down  to  the  latest  dates.  It  will,  we  incline  to  think,  be 
esteemed  as  the  most  valuable  of  all  the  works  of  this  author,  as  it  is 
evidently  that  on  which  he  has  bestowed  the  most  care,  not  ex- 
cepting even  his  laborious  and  profound  treatise  on  the  Conflict  of 
Laws. 

The  book  is  a  very  readable  one ;  and  this  is  saying  more  than  at 
first  might  be  implied.  There  is,  perhaps,  as  much  difference  in  this 
respect  in  law  books  as  in  books  of  general  literature.  Some  law  books 
cannot  be  read  for  very  heaviness ;  and  hence  practically  very 
little  instruction  can  be  got  out  of  them.  It  is  not  mere  grace  of 
style  that  makes  a  law  book  readable.  A  diffuse  attempt  at  grace, 
a  grasping  after  rhetorical  utterance,  is  generally  fatal.  But  that 
which  makes  a  law  book  readable  is  order,  method  and  clearness ; 
that  thorough  comprehension  of  the  subject  that  commands  the 
confidence  of  the  reader,  and  that  alone  can  give  unity,  harmony 
and  coherence  to  the  work. 

Besides  the  treatise  on  agency  in  general,  the  present  work  con- 
tains separate  chapters  on  attorneys  at  law,  auctioneers,  bank  ofii- 
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cers,  brokers,  factors,  salesmen  and  foremen,  and  liens  of  different 
classes  of  agents.  The  typography,  paper  and  binding  of  the 
volume  are  entiled  to  the  highest  commendation. 
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A  Treatise  on  the  Law  of  Negotiable  Instruments,  including 
Bills  of  Exchange,  Promissory  Notes,  Negotiable  Bonds  and 
Coupons,  Checks,  Bank  Notes,  Certificates  of  Deposit,  Certifi- 
cates of  Stock,  Bills  of  Credit,  Bills  of  Lading,  Guaranties, 
Letters  of  Credit  and  Circular  Notes.  By  John  W.  Daniels  of 
the  Lynchburgh,  (Va.)  bar.  In  two  volumes.  New  York: 
Baker,  Voorhis  &  Co.    1876. 

The  system  of  throwing  law  books  together,  now  in  vogue,  ad- 
mits  of  their  production  with  alarming  facility.  A  good  treatise 
on  the  law  of  Negotiable  Instruments  would  be  the  work  of  years 
of  patient  thought  and  investigation  ;  to  make  even  a  complete 
digest  would  be  no  small  undertaking;  but  the  lawyers  of  the 
country  have  a  sorrowful  realization  of  the  fact  that  by  combining 
some  of  the  elements  of  a  treatise  with  a  fragmentary  digest  of 
the  most  handy  decisions,  modern  authors  are  enabled  to  turn  out 
law  books  with  great  rapidity,  and,  unfortunately,  no  very  serious 
mental  strain;  so  that  the  occupation  of  law-book-maker  has 
come  to  be  regarded  as  a  light  and  profitable  business,  and  good- 
natured  lawyers  who  have  not  lear.ied  to  say  no,  find  themselves 
seriously  taxed  to  support  these  professional  book  fiends.  And 
what  makes  the  outlook  more  gloomy  is  the  fact  that  the  evil  is 
evidently  a  growing  one.  Daniel  on  Negotiable  Instruments  is  in 
the  modern  style.  While  it  lias  a  stronger  dash  of  the  elements  of 
a  treatise  than  some  of  the  works  of  its  class,  it  is  more  than  or- 
dinarily deficient  as  a  digest.  The  citation  of  authorities,  especially 
upon  controverted  questions, -is  comparatively  meager,  and  there 
is  a  noticeable  absence  of  reference  to  many  important  recent  de- 
cisions. We  are  not  prepared  to  say,  that  in  a  work  of  this  char- 
acter, it  would  be  profitable  to  refer  to  all  the  authorities,  but  we 
think  all  the  authorities  on  mooted  points  should  be  cited.  Pro- 
fessor Parsons'  work  on  Notes  and  Bills,  published  in  1862,  refers 
to  some  three  thousand  more  cases  than  are  cited  by  Mr.  Daniel. 
The  text  of  a  treatise  ought  to  formulate  general  principles 
clearly,  distinctly, and  analytically;  and  ought  to  trace  the  law  of 
the  subject  under  consideration  from  its  beginning,  as  far  as  pos- 
sible, showing  its  history  and  gradual  development,  and   noting. 


DANIEL   ON    NEGOTIABLE   INSTRUMENTS.  423 

the  peculiar  mfluences  and  circumstances  stimulating  growth  or  in- 
ducing change.  Mere  statements  that  this  court  has  held  this,  and 
some  other  court  held  that,  may,  in  general,  be  safely  left  to  the 
notes,  which  should  perform  the  office  first  of  fortifying  the  text, 
and  next  of  showing  the  exact  state  of  the  decisions  on  the  ques- 
tion in  all  the  authoritative  courts.  The  chief  distinction  between 
the  text  and  the  notes  should  not  consist  in  the  size  of  the  type,  and 
the  presence  of  a  strong  infusion  of  Arabic  numerals.  As  a  rule, 
decisions  should  be  quoted  in  the  text  only  for  critical  analysis  and 
discussion,  and  not  to  fill  up  as,  or  in  the  place  of,  original  matter. 
But  if  the  matter  that  belongs  more  properly  in  the  notes  is  injected 
into  the  body  of  the  text  we  see  no  reason  why  the  citations  of 
authorities  should  not  be  also  incorporated  therewith,  unless  ex- 
cluded as  a  matter  of  economy,  in  cases  where  the  body  of  the 
work  is  printed  in  type  large  enough  for  a  modest  circus  poster, 
as  this  is.  Without  attempting  to  particularize,  it  may  be  said  that 
this  new  candidate  for  favor  possesses  in  a  greater  or  less  degree  the 
general  faults  of  its  class. 

The  mechanical  execution  of  the  work  is  fair,  but  not  first-class. 
The  letter-press  is  especially  poor.  There  is  too  much  ink  on  some 
of  the  pages  and  too  little  on  others.  The  type  is  large  and  full- 
faced  but  the  impression  is  not  clear.  We  believe  Mr.  Daniel's 
publishers  have  a  weakness  for  large  type.  Long  Primer  Roman  is 
large  enough  for  a  law-book,  and  with  good  presswork,  is  not  only 
more  pleasing  to  the  eye,  but  more  easily  read  than  a  frowsy  im- 
pression from  heavy-faced  Pica,  as  a  comparison  of  the  preface  with 
the  body  of  this  work  will  very  clearly  show.  The  catch-words 
prefixed  to  the  sub-sections  are  printed  in  Italics,  which  is  much  to 
be  preferred  to  the  unsightly  black  letter,  much  used  recently  for 
that  purpose.  That  used  in  printing  Cooley  on  Taxation  may  be 
referred  to  as  being  exceptionally  ugly. 

The  arrangement  of  the  work  is  most  admirable.  The  two  vol- 
umes are  divided  into  six  books,  treating  successively  of  the  making 
of  the  instrument;  who  may  be  made  parties;  the  negotiation  of 
the  instrument ;  protest  and  notice,  and  excuses  for  want  of  present- 
ment, protest  and  notice;  actions  on  negotiable  instruments,  and 
defences,  discharges  and  damages;  and  the  varieties  of  negotiable 
instruments  other  than  bills  and  notes.  These  books  are  again 
divided  into  chapters,  sections  and  sub-sections.  There  is  a  table 
of  contents  and  an  index  on  the  plan  of  that  in  Parsons  on  Notes 

and  Bills.     Suggestive  catch-words  are  prefixed  to  the  sub-sections. 
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In  short  the  work  is  fitted  out  with  "ail  the  modem  improve- 
ments." 

The  author's  style  is  clear  and  direct  and  there  is  never  any 
doubt  as  to  his  meaning,  except  when  he  falls  into  contradictions 
by  following  cases  that  are  inconsistent  with  each  other,  and  that 
is  a  fault  that  almost  necessarily  attaches  to  the  semi-digest  method 
of  book  making.     Such  occasional  expressions  as  '^accepts  to  pay 
the  bill,"  (§18,)  "Operates  no  assignment,"  (§2^,)  and   other 
inelegancies  of  that  character,  are  evidencies  of  hasu  •   rather  than 
a  vicious  style.     To  the  same  cause  niay  be  assigned  the  somewhat 
frequent  mis-statement  of  the  purport  of  decisions,  and  tlae  less 
frequent  mis-citation  of  authorities.     Errors  of  the  latter  cl3ss  wiU 
creep  into  the   most  carefully  prepared    book,  but  those     of  the 
former  are  inexcusable  and  should  not  be  tolerated.    Secti^>n  III> 
(vol.  I,  p.  12,)  treating  of  the  effect  of  a  bill  of  exchange,   ^^^ 
whether  or  not  it  is  an  assignment  of  the  fund  in  the  hands    of  the 
drawee,  may  be  cited  as  a  fair  sample  of  the  unsatisfactor'y  ^^^ 
partial  (in  the  sense  of  incomplete)  manner  in  which  maX^V  ^^" 
portant  questions  are  treated.     The  examination  is  presented     under 
the  following  heads:     "J^/W/— What  is  the  effect  of  a  bill     ^^  ^^' 
change  (a  negotiable  bill  in  its  commercial  sense)  drawn  #"<^^  ^^^ 
whole  amount  of  a  fund  in  the  drawee's  hands?     Second — ^^/"hat  is 
the  effect  of  a  non-negotiable  order  for  the  whole   of  a      tfu^^^ 
Third — ^What  is  the  effect  of  a  bill  of  exchange  for  part  of  a 
And  Fourth — What  is  the  effect  of  a  non-negotiable  order  for 
of  a  fund?" 

Under  the  first  head  it  is  stated  that  some  authorities  ho 
a  negotiable  bill  for  the  whole  of  a  fund  operates  as  an  eqi-* '  **  . 
assignment  of  that  fund,  while  others  hold   that  such  a   !:>*" 
simply  an  engagement  of  the  drawer  that  the  drawee  sha.1^    P^^ 
the  payee  a  certain  amount,  and  it   is  added   that  '*grea-^     ^^. 
fusion  has  arisen  in  the  adjudicated  cases  from  a  failure  t^^       . 
criminate  between  the  parties  who  may  claim  that,  as  to  thi^^*'  , 
operates   as   an   assignment,  and   those  who  can   make   no      ^^ 
claim.       *        *        *      As   between  the  drawer  and  payee 9 
we  think  it  clear  that  the  bill  is  intended  to  operate,  and  . 

operate,  as  an   assignment   of  the    fund    in  the  drawee's    ^      ^t, 
sufficient  to  meet  it.      *      *      *      As  between  the  payee  a^^^     . 
drawee^  however,  there  is  no  priority  of  contract  unless  the  A^^'     , 
accepts  to  pay  the  bill.     When  he  does  this,  he  becomes  abso^** 
bound  to  pay  the  debt  to  the  holder  of  the  bill.    *     *    *     aV^*  ' 


fund? 
part 
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however,  the  drawee  has  not  accepted  or  assented  to  pay  the 
amount  to  the  holder,  the  rights  of  \he  parties  are  more  difficult  to 
determine.  The  holder  cannot  sue  the  drawee  at  law  in  his  own 
name,  for  there  is  no  contract  on  the  part  of  the  drawee  to  pay 
him.  But  we  should  say  that  he  might  sue  the  drawee  in  the  name 
of  the  creditor  for  the  amount  of  the  debt,  and  offer  the  bill  in 
evidence  to  show  that  it  had  been  assigned  to  him." 

Mr.  Daniel  admits  that  '*  this  doctrine  is  controverted  by  some 
of  the  authorities,*'  and  backs  up  the  somewhat  indefinite  conces- 
sion by  citing  Bank  of  Commerce  v.  Bogy,  44  Mo.  15 ;  and  Harri- 
son V.  Williamson,  2  Edw.  Ch.  438 ;  but  neglects  to  state  that  they 
are  supported  by  the  overwhelming  weight  of  authority  both  in  this 
country  and  England.  Nor  does  he  say  that  the  nisi  prius  case  of 
Corser  v.  Craig,  i  Wash.  C.  C.  426,  cited  in  support  of  his  posi- 
tion has  been  expressly  disapproved  by  the  courts  of  the  leading 
commercial  states,  and  that  its  doctrine  was  rejected  in  Mandeville 
V.  Welsch,  5  Wheat.  286,  and  Tieman  v.  Jackson,  5  Pet.  580. 

The  weakness  of  Mr.  Daniel's  position  is  elementary.  An  in- 
strument drawn  on  a  particular  fund  is  not  a  bill  of  exchange. 
"The  only  essential  difference  between  a  check  and  a  bill  of  ex- 
change is,  that  while  on  their  face  both  are  usually  drawn  generally 
and  not  against  any  particular  fund,  a  check  is  presumed  to  be 
drawn  against,  and  as  an  appropriation  of,  the  whole  or  a  part  of 
a  fund,  and,  from  the  usual  course  of  business  there  is  an  implied 
promise  on  the  part  of  the  bank  holding  the  fund  to  pay  it  out  on 
checks  to  such  person  or  persons  as  the  depositor  may  designate. 
Of  course  there  are  other  incidental  distinctions  between  the  two 
classes  of  paper,  but  they  will  be  found  on  close  examination  to 
follow  naturally  from  that  referred  to.  A  bill  must  be  accepted 
because  it  is  a  mere  mandate  and  has  no  direct  operation  on  the 
fund  itself;  a  check  need  not  be  accepted  because  it  operates  as  an 
immediate  appropriation  of  the  fund,  with  the  implied  consent  of 
the  drawee,  consequently  no  express  assent  is  necessary.  For  the 
-same  reason  a  bill  must  be  presented  for  acceptance,  while  a  check 
requires  only  to  be  presented  for  payment.  A  check  must  be  made 
payable  immediately,  because  it  is  a  present  appropriation  of  the 
fund  ;  a  bill  of  exchange  must  be  drawn  payable  at  some  time  in 
the  future,  because  it  is  not  the  present  appropriation  of  a  fund, 
since  by  it  the  drawer  only  undertakes  that  the  drawee  will  on  pre- 
sentation enter  into  a  contract  to  pay  it.  The  drawer  of  a  check 
is  presumed  to  be  the  principal,  because  he  assumes  to  assign  his 
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own  property,  and  hence  the  valuable  consideration  must  a^cessa- 
rily  move  to  him,  and  for  that  reason  the  check  need  not  l:>e  pro- 
tested ;  but  the  drawee  of  a  bill  is  not  presumed  to  be  a.  princi- 
pal, and,  unless  the  bill  was  drawn  wrongfully,  he  is  enti'fcled  to 
notice  of  its  dishonor. 

Nor  do  we  see  the  force  of  the  distinction  that  a  bill  of  e^cc^hange 
is  an  assignment  as  between  the  drawer  and  payee,  and  not:  as  to 
the  drawee  unless  accepted.  An  assignment  that  does  not  iissign 
is  simply  no  assignment. 

The  rule  supported  both  by  principle  and  authority  is  in  stccord- 
ance  with  that  laid  down  in  Winter  v.  Drury,  5  N.  Y.  525,  vxskxatXyy 
That  an  unaccepted  bill  of  exchange  does  not  of  itself  g^i^vethe 
holder,  either  in  law  or  equity,  a  lien  upon  the  funds  of  the  drawer 
in  the  hands  of  the  drawee,  and  that  an  assingment  for  the  Ir^enefit 
of  creditors  would  take  precedence  of  such  a  bill.  LufF  v^*  Pope, 
5  Hill,  413,  affirmed  on  error,  7  lb.  577  ;  Harris  v.  Clark,  3  N.  Y. 
118;  Copperthwaite  V.Sheffield,  3  N.  Y.  243;  McLoon  -v.  Lin-; 
guist,  2  Bin,  9 ;  Fabers  v.  Welsh,  i  Penn.  L.  J.  Rep.  363  ^  Kim- 
ball V.  Donald,  20  Mo.  577;  Citizens'  Bank  of  Louisiana  -v-  First 
National  Bank  of  New  Orleans,  L.  R.,  6  House  of  Lords,  35  ^• 

An  unaccepted  bill  must  be  taken  on  the  personal  credit  <^^  *^^ 
drawer.  Andrews  v.  Harvey,  39  Tex.  123.  But  after  accep^^^^ 
it  is  taken  and  held  primarily  upon  the  personal  credit  of  tint  ac- 
ceptor. 

But  while  a  bill  of  exchange  does  not,  and  from  its  very  nature 
cannot,  operate  as  an  assignment  of  a  fund,  at  least  before  stccept- 
ance,  it,  taken  with  other  facts,  may  show  an  intention  to  assign 
the  fund.  If  it  was  sufficient  evidence  of  itself  from  which  to  find 
an  equitable  assignment,  it  would  necessarily  operate  as  an  SLSSign- 
ment.  The  question  of  assignment,  or  more  properly  apprC^P"^" 
tion,  in  such  cases  is  purely  one  of  intention.  An  intention  ^^ 
assign,  founded  upon  a  sufficient  consideration,  works  at  le^t  an 
equitable  assignment.  The  intention  to  assign  the  fund  can  11  ^^^  ^P* 
pear  upon  the  face  of  the  bill  without  destroying  its  chara-cteras 
commercial  paper,  hence  it  must  be  shown  aliunde.  The  '*  -pT^^^^' 
pies  of  good  faith  and  fair  dealing,**  invoked  by  Mr.  Daniel  ^o  the 
support  of  his  position  are  fully  satisfied  by  this  doctrine,  wHi^^  "^^ 
doctrine  would  most  frequently  defeat  the  intention  of  the  p^^>^- 
But  regardless  of  that  consideration,  one  who  takes  a  written*  ^^^*" 
gation  is  presumed  to  accept  it  with  notice  of  its  legal  eflfe^*'  ^ 
the  parties  in  interest  desire  to  assign  a  given  fund  it  is  very  ^^^ 
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for  them  to  express  that  intention  in  the  contract,  but  if  they 
neglect  to  so  draw  the  written  evidence  of  their  contract  as  to  ex- 
press their  intentioD,  they  cannot  obtain  equitable  relief  without 
supplementing  the  written  evidence  with  other  facts  and  circum- 
stances entitling  them  to  the  relief  sought.  A  written  order  for  the 
whole  of  a  fund  is  an  assignment  of  the  fund ;  if  drawn  for  a 
part  of  the  fund,  it  is,  if  founded  upon  a  sufficient  consideration, 
an  equitable  assignment, /r^  tanto.  Where  a  party  takes  one  of 
these  instruments,  there  is  nothing  inequitable  in  refusing  to  give 
it  the  effect  of  either  or  both  of  the  othera.  In  vulgar  parlance, 
lie  pays  his  money  and  takes  his  choice. 

In  the  case  of  Citizens'  Bank,  etc.  v.  First  National  Bank  of  New 
Orleans,  supra,  where  a  bank  in  New  Orleans  had  drawn  certain 
drafts  on  a  bank  in  Liverpool,  with  which  it  had  an  arrangement 
by  which  such  drafts  were  to  be  paid  out  of  funds  remitted  from 
time  to  time,  representing  to  the  parties  purchasing  them  that 
they  would  surely  be  paid,  because  it  had  previously  remitted  suf- 
ficient funds  to  meet  them,  which  was  true,  it  was  held  that  the 
drafts  were  no  lien  upon  the  fund,  and  that  the  assignee  in  bank- 
ruptcy of  the  drawer  was  entitled  to  it,  as  against  the  holder  of 
the  drafts.  In  delivering  the  opinion  Lord  Chancellor  Selborne 
said :  "  My  lords,  it  seems  to  me  that  the  transaction  is  simply 
one  of  the  most  ordinary  mercantile  kind,  and  perfectly  consistent 
with  the  ordinary  course  of  dealing  between  the  Liverpool  bank 
and  the  drawers  of  the  bills,  which,  upon  the  correspondence  and 
the  evidence,  plainly  was  not  one  of  specific  trust  or  appropriation 
■of  any  particular  funds.  The  transaction  was  really  of  this  kind — 
a  person  asked  to  take  a  bill  wants  to  know  distinctly  whether  the 
person  who  has  drawn  it  has  made  provision  for  its  payment.  The 
statement  is,  we  have  sent  forward  to  Liverpool  funds  of  a  much 
larger  amount,  which  are  intended  to  be  used  in  the  payment  of 
this  and  othftr  bills.  My  lords,  if  that  be  a  specific  appropriation, 
-or  an  equitable  assignment,  it  follows  that  every  ordinary  transac- 
tion in  commerce,  where  any  enquiry  whatever  is  made,  would  come 
into  the  same  category." 

And  in  Kimball  v.  Donald,  ao  Mo.  577,  after  stating  the 
that  "  anything  that  shows  an  intention  on  the  one  side  to  ma 
present  irrevocable  transfer  of  the  fund,  and  from  which  an  as 
to  receive  it  may  be  inferred  on  the  other,  will  operate  in  eq 
as  an  assignment,  if  supported  by  a  suf&cient  consideration," 
.court  said:     "We  are  reminded  that  a  bill  of  exchange  is 
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transfer  of  a  debt  due  the  drawer,  and  so  it  undoubtedly  is,  as  be- 
tween drawer  and  drawee,  when  the  latter  accepts ;  but  what  is 
proposed  here  is,  to  make  a  bill  that  the  drawee  refused  to  accept 
operate  as  a  transfer  of  the  fund,  without  any  reference  to  the  in- 
tentions of  the  drawer,  under  the  circumstances  that  have  ocrcurred. 
The  object  of  drawing  a  bill  is  to  convert  a  debt,  in  theory  sup- 
posed to  be  due  from  the  drawee  to  the  drawer,  into  a  transferable 
chattel  that  may  pass  from  one  to  another  by  endorsement    or  de- 
livery, and  this  object  is  consummated  by  the  acceptance,  which 
binds  the  acceptor  to  whoever  becomes  the  holder,  to  pay  as  the 
original  debtor,' absolutely  and  without  any  reference  to  the  state 
of  the  account  between  himself  and  the  drawer,  leaving  thie  latter 
still  liable,  under  his  original  conditional  obligation  to  pay   in  ^^' 
fault  of  payment  of  the  primary  debtor.    These  are  the  engage- 
ments created  between  the  parties  (drawer  and  drawee)  and    when 
acceptance  is  refused,  the  object  the  parties  had  in  view  being  de- 
feated, the  only  obligation  upon  the  bill  is  against  the  dra\«r^r  wha 
is  remitted  to  his  original  rights  in  respect  to   the  fund      i^  ^"^ 
hands  of  his  supposed  debtor,  and  liable  to  pay  according  ^^  "^^ 
original  undertaking.     No  one  supposes  that  it  was  the  in  t^^^*^^ 
of  the  parties  at  the  time  this  bill  was  drawn,  that  if  it  cou^l*^  no^ 
take  effect  as  a  bill,  on  account  of  the  refusal  of  the  drawee   ^^  ^' 
cept,  that  then  it  should  operate  as  an  equitable  assignm^^^ 
whatever  funds  the  drawee  might  have  in  his  hands  belon^i^S  ^^ 
the  drawer.    That  event  was  already  provided  for  by  the  dr"^"^^^^^ 
undertaking  to  pay  himself  upon  such  refusal.     What  autl^^^^^y* 
then,  have  we,  under  the  circumstances,  to  put  into  the  tran 
a  stipulation  which  the  parties  never  thought  of,  and  would 
rejected  at  once,  had  it  been  suggested  to  them,  and  theJ^ 
effect  to  the  transaction  as  an  equitable  assignment,  in  o 
carry  out  this  supposed  intention  ?" 

We  have  discussed  this  question  at  some  length,  not  with 
tention  of  supplying  any  supposed  deficiencies  in  Mr. 
treatment  of  it,  but  to  show  that  his  presentation  of  the  sutoj 
incomplete  and  unreliable  to  the  extent  that  it  does  not  slK^"*^ 
actual  state  of  the  law  as  administered  by  the  leading  law 
It  is  the  duty  of  a  text  writer  to  show  not  only  what  the  la^^ 
to  be,  but  what  it  is,  and  in  the  case  of  a  conflict  upon  a  quest  i^^ 
so  much  importance,  he  ought  to  show  what  the  ruling  upon  i^  * 
the  leading  courts,  at  least. 

As  in  this  connection  some  of  the  matters  of  distinction^ 
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twecn  a  bill  of  exchaage  and  a  check  have  been  referred  to,  we 
desire  to  call  attention  to  Mr.  Daniel's  definitioo  of  a  check  (vol. 
3,  p.  498,  et seg.')  To  the  usual  definition  he  adds  "purporting  to 
be  drawn  upon  a  deposit  of  funds."  And,  agaJn :  "  It  is  not  the 
fact  that  the  order  is  actually  drawn  on  a  deposit,  but  the  fact  that 
it  purports  to  be  so  drawn  which  constitutes  it  a  check  ;  and  it  is 
more  accurate  to  say  that  it  is  upon  its  face  a  draft  upon  a  deposit." 
We  do  not  think  so.  The  only  essential  structural  difference  be- 
tween a  check  and  a  bill  of  exchange  is  that  the  latter  must  be 
drawn  payable  at  some  time  In  the  future,  while  a  check  is  payable 
immediately  on  demand.  It  is  certainly  true  that  a  check  by  tagal 
intendment  is  drawn  upon  a  deposit.  So  it  must  be  drawn  upon  a 
bank  or  banker,  but  it  is  not  necessary  that  It  purport,  upon  its 
face,  to  be  so  drawn.  In  other  words,  the  law  presumes,  that  an 
order  drawn  upon  a  bank  for  the  unconditioned  payment  of  a  cer- 
taiD  sum  of  money  to  a  person  therein  named,  or  order  or  bearer, 
without  express  limitation  as  to  time  of  payment  or  the  fund  out 
of  which  payment  is  to  be  made,  was  intended  as  a  present  appro- 
priation of  a  deposit  of  at  least  that  amount. 

At  the  close  of  a  well  written  chapter  on  Irregular  Instruments, 
in  which  the  rights  of  a  buna  fide  holder  of  a  negotiable  instm- 
ment  executed  in  blank  are  carefully  considered,  it  is  said  that  "  a 
bond — that  is  a  deed — for  the  payment  of  money  stands  upon  an 
entirely  different  footing,  in  that  it  cannot  be  left  blank  either  as 
to  the  sum,  name  of  the  obligee,  or  other  material  part,  and  filled 
up  afterwards  by  an  agent  so  as  to  bind  the  obligor,"  There  are 
doubtless  many  well  considered  cases,  that  support  such  a  rule,  but 
we  think  the  weight  and  tendency  of  modern  decisions  is  clearly 
otherwise.  A  blank  instrument,  whether  negotiable  or  not,  placed 
in  the  hands  of  an  agent  with  the  understanding  that  he  is  to  fill 
the  blank  in  a  certain  manner,  or  at  his  discretion,  is  full  warrant 
for  his  so  doing,  and  if  the  agent  exceeds  his  authority,  his  princi- 
pal, rather  than  an  innocent  third  party,  ought  to  suffer,  on  '""" 
the  principle  laid  down  by  Lord  Holt  in  Hern  v.  Nichols,  i  i 
keld,  389,  where  he  said  :  "  Seeing  somebody  must  be  a  loser 
this  deceit,  it  is  more  reason  that  he  that  employs  and  puts  a  ti 
and  confidence  in  the  deceiver  should  be  a  loser  than  a  strange 

Notable  among  the  modern  authorities  on  this  point,  not  cit 
see  Butler  v.  United  States,  zi  Wall.  ^^2. 

The  chapter  on  the  Rights  of  a  Bona  Fide  Holder  is  writ 
with  evident  care  and  with  much  discrimination,  and  shows  t 
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the  writer  is  capable  of  handling  a  subject  logically  and  compre- 
hensively, when  he  will.  The  following  summary  states  the  law  on 
that  subject  as  now  recognized  by  most  of  the  authoritative  Eng- 
lish and  American  ^courts : 

"  First,  That  the  purchaser  or  holder  of  a  negotiable  instrument, 
who  has  taken  it  (i)  bona  fide^  (2)  for  a  valuable  consideration, 
(3)  in  the  ordinary  course  of  business,  (4)  when  it  was  not  overdue, 
(5)  without  notice  of  its  dishonor,  and  (6)  without  notice  of  facts 
which  impeach  its  validity  as  between  antecedent  parties,  has  a 
title  unaffected  by  those  facts,  and  may  recover  on  the  instrument, 
although  it  may  be  without  any  legal  validity  as  between  the  ante- 
cedent parties,  as,  for  example,  even  though  it  was  originally  ob- 
tained by  fraud,  theft,  or  robbery. 

Second,  That  the  possession  of  a  negotiable  instrument  payable 
to  bearer,  endorsed  in  blank,  or  specially  endorsed  to  the  holder, 
carries  title  with  it  to  the  holder.  The  possession  and  title  are 
one  and  inseparable. 

Third.  That  the  burden  of  proof  lies  on  the  person  who  assails 
the  right  claimed  by  the  party  in  possession. 

Fourth,  That  suspicion  of  defect  of  title  or  knowledge  of  cir- 
cumstances which  would  excite  such  suspicion  in  the  mind  of  a 
prudent  man,  or  gross  negligence  on  the  part  of  the  taker  at  the 
time  of  the  transfer,  will  not  defeat  his  title." 

"But,"  he  says,  "these  propositions  are  subject  to  the  following 
limitations  or  qualifications :  Firsts  That  when  it  is  shown  by  the 
defendant  that  the  instrument  originated  in  fraud  or  illegality,  the 
burden  of  proof  will  be  shifted  to  the  holder,  and  he  must  then 
show  that  he  is  a  bona  fide  holder  for  value.  Second.  When  it  is 
shown  that  the  instrument  was  given  for  a  consideration  which  by 
statute  is  declared  void,  the  original  taint  follows  it,  and  it  is  void 
in  the  hands  of  every  holder,  however  innocent.  And  Thirds  That 
no  party  can  enforce  a  negotiable  instrument  if  it  be  not  genuine, 
or  if  it  be  executed  by  a  party  incapable  of  entering  into  the  con- 
tract in  which  it  was  given.'* 

The  principles  recognized  in  the  foregoing  summary  are  not 
what  may  be  classed  as  **new  law."  They  are  as  old  as  they  ^^^ 
just,  sound  and  convenient.  In  latter  years,  owing  to  influences 
that  are  well  understood,  many  courts,  to  a  greater  or  less  extent, 
have  ignored  these  ancient  landmarks  of  the  law  of  comnoercial 
paper;  but  we  are  now,  it  seems,  enjoying  the  fruits  of  a  ^ort  o* 
legal  renaissance  on  this  subject. 
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It  may  be  noted  that  the  third  of  the  above  exceptions,  "That 
no  party  can  enforce  a  negotiable  instrument  if  it  be  not  genuine," 
is  as  much  too  broad  as  it  is  too  indefinite,  and  that  is  saying  con- 
siderable. 

The  subject  of  the  rights  of  a  holder  of  a  negotiable  instrument 
secured  by  mortgage  is  one  of  considerable  difficulty  as  well  as  im- 
portance, and  has  attracted  no  little  attention  in  the  last  few  years. 
We  expected  to   find  it  discussed  with  some  care  and  discrimina- 
tion, but  were  disappointed.    The  subject  is  dismissed  with  a  casual 
reference  to  the  fact  that  some  courts  hold  that  the  endorsee  of  th 
security  takes   the  mortgage  subject  to  only  those  equities  that  ca 
be  enforced  against  the  negotiable  instrument  which  it  was  given  t 
secure,  and  that  some  other  courts,  (only  three,  as  far  as  his  not* 
show,)  hold  a  contrary  doctrine.     This  whole  questions  needs 
thorough  overhauling,  and  when  Mr.  Daniel  set  out  to  publish 
work  on  negotiable  instruments,  he  placed  himself  under  an  oblig: 
tion  to  do  it.    If  he  did  not  have  time  to  discuss  the  authorities,  h 
-ought  at  least   to  have  cited  them.    The  best  statement  of  th 
unsolved  problems  in  this  controversy,  that  we  are  familiar  with, 
in  an  article  entitled  the  Negotiable  Character  of  Mortgages, 
Cent.  Law  Journal,  501. 

It  may  be  noted,  by  the  way,that  the  Supreme  Court  of  Missour 
in  the  case  of  Logan  v.  Smith,  decided  at  the  May  term  1876,  h< 
wheeled  into  line  in  favor  of  the  doctrine  of  the  Supreme  Court  1 
the  United  States,  as  stated  in  Carpenter  v.  Longan,  16  Wall.  17 
that  the  iona  fide  holder  of  a  negotiable  note  for  value  befoi 
maturity  will  take  the  mortgage  discharged  of  all  equities  whic 
-could  not  be  set  up  against  the  note ;  overruling,  or  rather  ignorin 
Potter  V.  McDowell,  43  Mo.  93. 

Under  the  head  of  Conflict  of  Laws  it  is  correctly  stated  thi 
-questions  of  evidence  appertain  to  the  remedy  and  are  consequen 
ly  controlled  by  the  lex  fori,  and  cases  are  cited  supporting  th: 
doctrine,  but  no  reference  is  made  to  the  conflicting  or  qualifyin 
decision  of  the  Supreme  Court  of  the  United  States  in  Scudder ' 
Union  National  Bank,  a  Cent.  L.  J.  827;  8  Chicago  Legal  New 
105,  where  it  was  held  that  a  parol  promise,  made  in  Illinois  I 
accept  a  bill  drawn  there  on  parties  in  Missouri,  and  valid  by  i\ 
laws  of  Illinois,  but  not  enforcible  by  the  laws  of  Missouri,  becau! 
not  in  writing,  would  be  enforced  in  an  action  against  the  drawet 
in  Missouri,  on  the  ground  that  the  parol  promise  to  accept  mad 
in  Illinois  was  an  executed  contract  of  acceptance,  and  if  formal) 
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solemnized  there,  it  was  valid  in  that  respect  everywhere.  It  does 
not  necessarily  follow  that  because  a  contract  is  valid  where  made, 
it  can  be  enforced  everywhere.  It  is  not  enough  that  there  be  a 
valid  contract,  but  it  must  be  so  solemnized  as  to  be  capable  of 
being  established  by  legal  and  competent  evidence,  and  what  is 
legal  and  competent  evidence  must  be  determined  by  the  /^x  fori. 
And  Mr.  Daniel  states  the  rule  too  broadly  when  he  says  (§  867)- 
that  "  the  law  of  the  place  where  the  contract  is  made  regulates 
the  formalities  of  its  execution  and  authentication."  The  same 
language  is  used,  however,  by  many  very  high  authorities.  But, 
nevertheless,  it  must  be  taken  with  some  very  important  qualifica- 
tions. Indeed,  the  exceptions  are  more  important  than  the  rule. 
Want  of  a  critical  examination  of  the  authorities  cited  in  support 
of  the  position  leads  to  the  erroneous  statement  (§891)  that  in  the 
absence  of  proof  to  the  contrary  it  will  be  presumed  that  the  laws 
of  a  foreign  country  are  the  same  as  that  of  the  forum.  The  rule 
is  that  as  regards  matters  governed  by  the  law  merchant,  that  law 
will  be  presumed  to  be  the.  same  everywhere,  in  the  absence  of 
proof  to  the  contrary,  but  when  a  local  law  of  the  forum  abrogates 
or  modifies  that  law  there  is  no  presumption  that  such  modifica- 
tion has  been  adopted  in  a  foreign  jurisdiction.  Loose  expressions 
of  courts  applicable  to  the  facts  of  a  particular  case  should  be 
accepted,  as  declarations  of  general  principles,  with  much  caution.. 
Book  IV.,  treating  of  protest  and  notice,  and  excuses  for  want 
of  presentment,  protest  and  notice,  is  a  very  clear  and  exhaustive 
exposition  of  the  subject  and  that,  taken  with  the  succeeding  book 
on  actions  on  Negotiable  Instruments,  and  defences,  discharges 
and  damages,  is  well  worth  the  price  of  the  two  volumes.  The 
latter  book  is  written  with  care  and  discrimination,  in  striking 
contrast  with  the  slip-shod  generalities  of  some  other  portions  of 
the  work.  But  even  here,  where  the  author  is  at  his  best,  there  is 
noticeable  absence  of  many  important  authorities.  A  too  close 
adherence  to  the  digest  style  leads  to  the  statement  (§  1353)  that, 
''if  it  be  shown  against  an  acceptor  who  proves  his  signature  a 
forgery,  that  he  has  customarily  paid  similar  drafts  of  the  party 
forging,  knowing  the  forgery,  he  will  be  held  liable  upon  the  bill, 
as  having  adopted  such  acceptances."  Such  is  clearly  not  the  law. 
The  rule  is  that  the  ratification  of  any  number  of  forged  acceptances 
will  not  validate  one  not  otherwise  ratified,  except  in  the  hands  of 
one  who  took  it  relying  upon  its  validity  on  the  ground  of  such 
former  ratification,  and  who  has  lost  some  right  by  reason  of  such 
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reliance,  and  then,  strictly  speaking,  the  acceptance  is  not  ratified, 
but  the  party  whose  name  has  been  forged  is  estopped  by  his  act 
from  setting  up  the  forgery.  This  view  of  the  law  is  recognized 
in  the  closing  sentence  of  the  same  section,  and  Morris  v.  Bethell, 
L.  R.  5  C.  P.  47,  is  cited,  but  the  numerous  American  authorities 
recognizing  this  rule  are  given  the  cold  shoulder.  If  the  author 
had  stated  the  rule  in  his  own  language,  instead  of  attempting  to 
patch  it  up  from  fragments  of  different  decisions  hcwould  proba- 
bly have  stated  it  correctly  on  the  first  trial. 

The  alterations  which  will  avoid  a  bill  or  note  are  discussed  un- 
der the  following  heads:  Changing  (i)  its  date,  (2)  the  time  or 
(3)  place  of  payment,  (4)  the  amount  of  principal,  (5)  interest  to 
be  paid,  (6)  the  medium  or  currency  in  which  payment  is  to  be 
made,  (7)  the  number  or  relations  of  the  parties,  (8)  the  character 
and  effect  of  the  instrument  as  a  matter  of  obligation  or  evidence. 
And  it  is  laid  down  as  a  rule  in  the  commencement  that  "  it  will 
be  no  answer  to  a  plea  of  alteration  that  its  operation  is  favorable 
to  the  parties  affected  by  it  whether  in  lessening  the  amount  to  be 
paid,  enlarging  the  time  of  payment,  or  otherwise.  No  man  has 
a  right  to  vary  another's  obligations  at  his  discretion,  whether  for 
his  good  or  ill." 

In  respect  to  the  alteration  of  the  date  of  a  bill  or  note,  it  is 
correctly  stated  that  any  change  in  the  date  imparts  a  new  legal 
effect  and  operation  to  it,  and  is  a  material  alteration,  which  avoids 
it  as  against  prior  parties  and  sureties  even  in  the  hand  of  a  bona 
fide  holder  without  notice.* '  This  rule  seems  to  have  been  lost 
sight  of  by  the  Supreme  Court  of  Louisiana  in  the  recent  case  of 
Helvese  v.  Hibernia  National  Bank,  8  Chicago  Legal  News,  286. 
The  defendant,  on  the  2nd  day  of  July,  1874,  certified  a  check 
for  forty-one  dollars,  there  was  a  blank  left  between  the  words 
"forty-one"  and  ''dollars,"  in  which  the  drawer  inserted  the 
words  '*  hundred  and  fifty,"  and  the  date  was  changed  from  2nd 
to  the  7th  of  July ;  in  this  condition  it  came  in  the  due  course 
of  business  to  the  plaintiff  who  was  a  bona  fide  holder  for  value. 
It  was  held  that  he  ought  to  recover.  It  is  clear  that  the  filling  of 
the  blank  under  the  circumstances  did  not  discharge  the  check  as 
against  the  plaintiff,  but  that  the  alteration  of  the  date  did. 

In  Book  VI.,  which  treats  of  Negotiable  Instruments  other  than 
bills  and  notes,  many  important  questions,  not  discussed  in  pre- 
vious treatises  on  bills  and  notes,  to  any  considerable  extent,  and 
which  may  be  classed  "modern  commercial  law,"  are  treated  at 
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considerable  length,  but  by  no  means  exhaustively.     The  law  of 
coupon  bonds  is  unfortunately  too  well  understoo4  in  the  West 
and  East.     In  the  West  every  tax-payer  is  an  expert  on  the  ques- 
tion, and  in  the  East  the  supposed  strong-hold  of  the  monopolous 
bondholder,  the  law  has  been  mastered  through  much  disappoint- 
ment, loss  and  general  tribulation.    It  has  been  a  losing  study  to 
both  sides,  but  the  actual  permanent  advantage  is  largely  on  the 
side  of  the  plowholder.    The  bondholders  have  on  their  hands  a 
lot  of  worthless  railroads  which  they  are  obliged  to  operate  at  a 
loss,  for  the  benefit  of  the  plowholders.     We  are  lead  to  make 
these  remarks  by  the  fact  that  a  perusal  of  Mr.  Daniel's  article  on 
coupon  bonds  might  mislead  one,  unacquainted  with  the  facts,  to 
suppose  that  the  best  of  the  fight  was  on  the  side  of  the  bond- 
holder.   They  have  been  shamefully  robbed  and  would  have  been 
completely  plucked  but  for  the  firmness  of  the  Supreme  Court  of 
the  United  States.    It  was  well  for  the  cause  of  common  honesty 
and  justice  that  there  was  at  least  one  court  in  the  land  that  was 
not  susceptible  to  the  debasing  influences  of  popular  clamor.    It 
cannot  be  denied,  that  in  the  course  of  this  long  and  bitter  strug- 
gle the  law  of  Negotiable  Instruments  has  been  extended  much  be- 
yond its  old-time  limits.      But  in  the  language  of  Mr.  Justice 
Swayne,  in  Merchant's  National  Bank  v.  State  National  Bank,  lo 
Wall.  604.     "  The  law  merchant  was  not  made.     It  grew.     Time 
and  experience,  if  slower,  are  wiser  law-makers  than  legislative 
bodies.'*     And  if  under  the  hands  of  this  court  the  law  has  grown 
somewhat,  it  must  be  admitted  that  the  growth  has  been  a  healthy 
one,  and  eminently  promotive  of  justice  and  right  dealing,  as  well 
as  the  public  convenience. 

As  the  result  of  a  careful  examination  of  Mr.  Daniel's  work,  we 
"find  in  it  many  of  the  elements  of  a  good  law-book.  The  concep- 
tion is  excellent,  but  the  execution  in  many  particulars  is  faulty 
and  imperfect.  The  author  brings  to  his  work  a  clear,  logical  style 
and  considerable  familiarity  with  his  sublet.  But  he  has  pub- 
lished too  soon.  Every  topic  touched  upon  deserves  to  be  treated 
with  patient,  conscientious  care.  None  can  safely  be  neglected  to 
the  advantage  of  others.  A  book  on  this  subject,  to  live,  must  be 
uniformly  good  and  reliable.  A  book  of  permanent  worth  must 
igrow  under  the  hand  of  the  author,  it  cannot  be  dashed  off  mechan- 
ically at  the  order  of  the  publisher.  Every  idea  ought  to  be  nursed 
and  watched  and  handled  with  paternal  solicitude.  We  do  not 
iiesitate  to  declare  our  opinion  that  Mr.  Daniel  can  make  this  work, 
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as  it  is  now  in  some  respects,  the  most  valuable  treatise  on  the  sub- 
ject in  the  language.  But  we  think  he  has  done  himself  and  the 
profession  injustice  by. publishing  with  too  much  haste. 

M.  A.  L. 

A  Treatise  on  the  American  Law  of  Real  Property.  By 
Emory  Washburn,  LL.D.,  Professor  of  Law  in  Harvard  Uni- 
versity, Author  of  "Easements  and  Servitudes."  3  vols.  Fourth 
Edition.  Boston :  Little,  Brown,  and  Company.  1876. 
We  have  the  present  work  in  the  shape — in  the  perfected  form — 
in  which  it  is  probable  the  learned  and  eminent  author  will  desire 
to  leave  it  to  the  Profession  which  is  so  much  his  debtor. 

The  three  superb  volumes  before  us  «re  the  crowning  work  of  a 
long  life  of  study  and  unwearied  industry :  a  monument  which  w^ill 
long  perpetuate  the  name  of  the  venerable  author,  and  of  which 
the  foremost  man  in  his  profession  might  justly  be  proud.  It  is 
rumored  that  the  author  received  from  the  publisher  for  this  edi- 
tion the  sum  of  $14,000  in  hand.  We  hope  this  is  so,  for  it  will  be 
gratifying  evidence  of  the  deserved  good  fortune  of  the  one,  and 
of  the  well  known  liberality  of  the  other.  And  yet  even  this  sum, 
large  as  it  seems  as  a  reward  of  authorship,  (always  small  in  com  - 
parison  with  the  gains  from  the  practice  of  the  law,)  will  scarcely 
repay  the  author  for  the  labor  which  the  work  must  have  cost  him. 
It  was  a  vast  undertaking  that  he  proposed  to  himself.  The  Eng- 
lish Law  of  Real  Property,  complex,  arbitrary,  in  a  transition 
state,  is  the  basis  of  the  American  law,  but  only  the  basis.  The 
American  law,  while  resting  upon  the  English  law,  is  expressed  in 
the  diverse  legislation  of  forty  states. 

Lord  St.  Leonards  has  very  justly  observed,  "that  it  is  seldom 
possible  to  understand  a  law  which  repeals  a  former,  and  substi- 
tutes new  provisions,  unless  we  have  a  competent  knowledge  of  the 
law  repealed."  So  here.  The  American  law  on  the  subject  could 
not  be  understood  without  a  knowledge  of  the  English ;  and  to- 
give  this  so  far,  and  only  so  far,  as  necessary,  and  to  trace  its  con- 
nection with,  and  relation  to,  the  law  as  developed  in  this  country, 
required  both  uncommon  learning  and  uncommon  industry. 

This,  fortunately,  was  found  in  Professor  Washburn  ;  and  in  this 
country  his  work  has  almost  superseded  every  other,  and  stands 
quite  without  a  rival.  This  edition,  like  the  others,  was  prepared 
by  the  personal  labor  and  attention  of  the  authjor^^  and  embodies- 
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all  the  changes  (neither  few  nor  unimportant)  which  have  been 
made  in  the  different  states  within  the  past  few  years. 

Among  the  new  topics  in  present  edition  we  notice  those  of 
homestead  exemption ;  division  fences ;  deeds  signed  in  blank  and 
afterwards  filled  ;  order  of  redemption  of  mortgage  premises^  and 
jnany  others.  J.  F.  D. 
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PART   I.      OF  THE   POWER   OF   MUNICIPALITIES   TO  ISSUE   NEGO- 
TIABLE securities. 

Section  i.  Extent  of  Municipal  Indebtedness — Comparative 
Statement  here  atid  in  Great  Britain  and  Paris,  note. — It  is  esti- 
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mated  that  the  municipal  indebtedness  in  this  country  has 
already  reached  the  enormous  sum  of  11900,000,000,  and  it  is 
constantly  increasing.*     A  large  portion  of  this  indebtedness 

*  *The  Public,  *  July  27,  1876,  page  53,  where  a  list  of  the  debts  of  sixty- 
two  cities  are  given,  amounting  to  $618,205,488.  The  writer  concludes  his 
article  with  these  admonitory  observations :  It  "  is  high  time  to  know 
how  large  a  burden  of  indebtedness  has  been  fastened  upon  the  com- 
merce and  industry  of  the  country  through  municipal  government.  Per- 
haps a  full  knowledge  of  the  magnitude  of  that  burden  may  awaken  the 
tax-payers  to  prevent  its  increase,  either  by  constitutional  changes,  or  by 
reforms  in  the  methods  of  local  government.  According  to  the  latest 
report  of  the  local  government  board  in  Great  Britain,  the  indebtedness 
created  for  all  purposes  not  national  amounts  to  ^92,000,000,  or  about 
^60,000,000,  having  increased  about  1 100,000,000  within  three  years. 
In  this  country,  the  increase  has  been  over  $360,000,000  in  six  years,  or 
$60,000,000  yearly,  in  only  sixty-two  cities  and  the  other  municipalities 
of  two  states.  In  the  whole  country,  it  has  probably  been  nearly  $100,- 
000,000  each  year.  Our  local  indebtedness  includes  $382,000,000  for 
states,  $180,000,000  for  counties,  and  probably  $900,000,000  for  municipal- 
ities ;  in  all  $1,462,000,000.  It  is  a  mortgage  of  about  five  per  cent,  upon 
the  entire  estimated  wealth  of  the  country.  The  interest  exceeds  six 
per  cent,  yearly.  The  annual  tax  upon  industry  and  commerce  exceeds 
$90,000,000  for  interest  on  local  debt  alone." 

It  thus  appears  that  although  our  taxable  property  and  resources  are 
much  less  than  those  of  Great  Britain,  our  local  debt  is  at  least  twice  as 
large. 

Recently  the  city  of  Paris,  having  proposed  a  new  loan,  the  Econo* 
miste  Francaise  reviewed  the  growth  of  the  debt  of  that  city,  and  it  ap- 
pears that  municipal  extravagance  is  not  confined  to  this  side  of  the  At- 
lantic. "  The  figures  show,*'  says  the  London  Economist,  alluding  to  the 
subject,  "  how  the  desire,  partly  to  beautify  the  great  city,  and  partly  to 
give  employment  to  its  turbulent  population,  has  led  successive  regimes 
to  add  extravagance  to  extravagance.  In  the  first  year  of  the  rule  of 
Napoleon  as  first  consul,  the  expenditure  of  Paris  was  no  more  than 
11,216,000  francs,  or  $2,223,200 ;  in  the  last  year  of  the  first  empire,  the 
sum  had  grown  to  33,483,000  francs,  or  $6,696,600.  In  fifteen  years, 
that  is,  the  expenditure  of  the  city  had  trebled.  The  two  invasions  of 
1814  and  181 5  imposed  heavy  fines  and  an  immense  outlay  upon  Paris, 
which  raised  the  expenditure  for  181 5  to  the  enormous  sum  of  over  78,- 
000,000  francs,  or  $15,600,000. 

"  But  in  the  first  year  of  the  Restoration,  the  outlay  was  again  reduced 
to  36,000,000  francs  ($7,200,000),  or  not  very  much  more  than  the  sum 
spent  in  1814.  The  elder  Bourbons  and  their  advisers  had  a  lively  recol- 
lection of  the  influence  exerted  on  the  Revolution  by  the  disorder  into 
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is  evidenced  by  negotiable  bonds,  which  are  held  by  thousands 
of  persons,  at  home  and  abroad,  as  an  investment.  These 
bonds  have  been  issued  for  a  great  variety  of  purposes,  such  as 
the  erecting  of  public  buildings,  the  making  of  municipal  im- 
provements, and  in  payment  of  subscriptions  for  the  stock  of 
railway  corporations,  or  as  donations  to  aid  them  in  the  con- 
struction of  their  roads  located  in  or  near  the  municipality  or 
public  corporation  thus  extending  its  assistance. 

Sec  2.  Effect  of  power  to  issue  municipal  commercial  securities 
for  public  improvements — Stimulus  to  extravagance — Abuse 
of  power — Repudiation. — The  power  conferred  upon  municipal 
and  public  corporations  to  issue  commercial  securities  for  such 
purposes  is  of  comparatively  recent  origin,  and  it  has,  unde- 
niably, been  attended  with  very  serious,  and  it  is  perhaps  not 

which  the  finances  had  fallen  under  Louis  XVI,  and  therefore  they  prac« 
tised  economy  in  the  administration.  Accordingly,  we  find  that  in  the 
last  complete  year  of  Charles  X,  1829,  the  expenditures  had  risen  only 
to  48,000,000  francs  ($9,000,000).  Instead  of  trebling,  as  under  the  First 
Napoleon,  in  a  nearly  equal  period  of  time  under  the  Restoration  the  in- 
crease was  only  one -third.  But  with  the  government  of  Louis  Philippe, 
we  find  a  somewhat  augmented  outlay.  In  1847  ^^  expenditure  had 
risen  to  64,000,000  francs  ($12,800,000),  it  having  been  no  more  than 
40,000.000  francs  ($8,000,000)  in  1830. 

"  It  was,  however,  under  the  second  empire  that  extravagance  gained 
free  scope.  We  all  remember  the  great  works  carried  out  by  Baron 
Haussmann,  the  disregard  of  all  financial  rule,  and  the  mystifications 
practised  in  the  accounts.  Even  before  the  rise  of  Baron  Haussmann, 
however,  the  expenditure  swelled  inordinately.  In  1852,  including  the 
special  as  well  as  the  general  funds,  it  had  grown  to  102,000,000  francs 
($20,400,000),  or  38,000,000  francs  ($7,600,000)  more  than  in  1847.  ^^ 
in  1869  it  had  actually  reached  346,000,000  francs,  or  $69,200,000.  Thus, 
as  under  the  First  Napoleon,  the  expenditure  had  more  than  trebled  in  a 
single  reign.  Furthermore,  we  see  that,  during  the  twenty  years  from 
the  accession  of  the  first  consul  to  the  breaking  out  of  the  war  with  Ger- 
many, the  expenditures  of  Paris  had  been  multiplied  about  thirty-one 
times,  from  less  than  ;£45o,ooo  to  nearly  ;£i4,ooo,ooo  sterling  ($70,000,- 
000).  Since  the  restoration  of  order,  the  attention  of  the  government 
has  been  given  to  the  enforcement  of  economy.  But  the  minor  debts 
upon  the  city  have  allowed  of  only  a  small  measure  of  success  being  at- 
tained. In  the  present  year,  the  expenditure  is  estimated  at  305,000,000 
francs,  or  $61,000,000." 

As  to  coupon  bonds,  see  Daniel  on  Neg.  Instr.  sec.  i486,  //  seq. 
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too  strong  a  statement  to  add,  disastrous,  consequences,  the 
end  of  which  is  not  yet.  One  of  these  is  the  stimulus  which 
the  long  credit  commonly  provided  for  eflTectually  supplies, 
to  over-indebtedness.  The  bonds  usually  fix  a  time,  twenty 
or  thirty  years  distant,  for  payment  of  the  principal.  Those 
who  vote  the  debt,  and  the  councils  or  bodies  which  create 
it  and  issue  the  bonds,  do  so  without  much  hesitation,  as  the 
burden  is  expected  to  fall  principally  on  posterity,  A  learned 
justice  of  the  Supreme  Court  of  the  United  States  has  very 
fitly  described  the  effect  witnessed  as  a  mania  for  running  in 
debt  for  public  improvements."  It  has  elsewhere  been  char- 
acterized as  an  "  epidemic  insanity  *'  inducing  extravagant 
corporate  subscriptions  to  public  works. 

In  many  parts  of  the  country,  and  particularly  in  the 
west,  this  mania  has  become  general  in  cities,  counties, 
townships  and  school  districts,  and  large  and  burdensome 
debts  have  been  thoughtlessly  created.  The  writer  has 
known  new  counties  in  a  western  state,  not  containing 
over  10,000  inhabitants,  vote,  for  a  single  railway,  bonds 
to  the  amount  of  ;$300,ooo,  drawing  ten  per  cent,  interest, 
payable  annually,  and  instances  are  not  infrequent  where 
bonds  have  been  issued  greater  than  the  assessed  value  of 
all  the  taxable  property  at  the  time,  within  the  municipal 
or  territorial  sub-division.  No  check  against  the  incurring 
of  over-indebtedness  is  so  effectual  as  the  one  tltat  you 
tntist  pay  as  you  go,  but  this  is  wholly  disregarded  in  the 
legislation  which  authorizes  bonds  payable  at  a  remote  pe- 
riod. Another  serious  consequence  of  this  policy  is,  that 
even  the  interest  on  these  bonds  often  proves  to  be  a  heavy 
burden  upon  the  community,  and  in  many  instances  the  bonds 
have  been  issued  fraudulently  by  the  public  or  municipal 
oflficers,  and  no  consideration,  or  none  of  value,  has  been,  in 
fact,  received  therefor.  They  may,  indeed,  have  the  stock  of 
the  railway  company,  but  in  most  cases,  under  the  prevailing 
mode  of  constructing  railways,  the  stock  is  utterly  valueless. 
When  the  sting  of  taxation  is  felt,  and  when  the  tax-payer 
knows  that  the  bonds  were  fraudulently  issued,  and  even  when 

•  Mr.  Justice  Davis. 
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he   feels   that  they  were   improvidently    given,  experience 
shows  that  repudiation,  or  attempted  repudiation,  is  the  next 
stage,  involving  a  forfeiture  of  the  pubUc   faith  pledged  for 
their  payment.     Occasionally  it  has  been  witnessed  that  the 
state,  in  all  its  departments,  has  actively  sympathized  with  the 
repudiating  municipality,  and  the  public  faith  has  been  re- 
deemed only  through  the  coercion  of  the  Supreme  Court  of 
the  United  States.     In  a  few  instances,    indeed,  the  states 
have  set  the  example  of  repudiating  their  own  obligations 
issued  in  aid  of  railways ;  and  it  was  only  last  winter,  in  a 
case  of  this  kind,  that  the  Supreme  Court  at  Washington  felt 
itself  bound  to  declare  "  that  the  faith  of  the  state,  [of  Min- 
nesota] solemnly  pledged,  has  not  been  kept ;  and  were  she 
amenable  to  the  tribunals  of  the  country,  as  private  individ- 
uals are,  no  court  of  justice  would  withhold  its  judgn^^nt 
against  her." 

Examples  of  this  kind  are  demoralizing,  and  cannot  safely 
become  general  or  frequent. 

Sec.  3.     Scope  and  nature  of  this  paper — The  law  of  Jk^^^^" 
ipal  Bonds  as  developed  in  the  Federal  Courts, — ^The  policy  ^^ 
burdening  the  future  has  been  sanctioned  by  the  legisl^^^^^' 
and  the  courts  have  to  deal  with  the  legal  rights  of  th^    niu- 
nicipality  on  the  one  hand,  and  the  holders  of  its  oblig^J-'tions 
on  the  other.     The  determination  of  their  legal  righ't:s  in- 
volves enquiries  as  complicated  as  they  are  important.        ^"^ 
law  on  this  subject  is  substantially  the  growth  of  th^  ^^ 
twenty-five  years.     The  decisions  in  the  various  Stat^    ^ 
Federal  courts  are  very  numerous,  and  on  some  points    ^^^' 
flicting.     The  writer  has  treated  the  subject  elsewhere,^  ^^, 
does  not  in  the  present  article  intend  to  reproduce  wJ^^^  *^ 
there  said,  or  refer  to  it,  except  where  it  will  serve  to    ^^*"  ' 
trate  or  abridge  the  present  discussion.     It  is  impo^^^     ' 
were  it  even  desirable,  to  compass  within  the  limits  of  a  ^i^S 
article  all  the  learning,  and  to  refer  to  all  the  cases,  upo^^ 
subject  of  municipal  securities.     It  will  not  be  attenmj^     * 
By  reason  of  the  greater  favor  with  which  the  rights  c^  * 
holders  of  such  securities  have  been  regarded  by  the  Suj>^^ 

3  Municipal  Corporations,  chaps.  14.  20. 
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Court  of  the  United  States,  the  volume  of  municipal  bond 
litigation  has  of  late  years  taken  place  in  the  Federal  courts. 

The  present  article  will  be  devoted  mainly  to  a  consider- 
ation of  the  law  on  this  subject  as  determined  by  the  Supreme 
Court  of  the  United  States;  and  our  object  will  be  to  show 
exactly  the  doctrines  and  principles  which  have  received  the 
sanction  of  that  tribunal,  and  to  illustrate,  as  far  as  needful, 
their  application  in  particular  instances,  giving  prominence 
to  several  important  decisions  made  at  the  last  term,  not  yet 
officially  reported,  and  referring  incidentally  or  for  further 
illustration  to  the  decisions  of  the  State  courts  on  the  subjects 
or  topics  discussed. 

The  Supreme  Court  of  the  United  States  has  upheld  the 
rights  of  the  holders  of  municipal  securities  with  a  strong 
hand,  and  has  set  a  face  of  flint  against  repudiation,  even 
when  made  on  legal  grounds  deemed  solid  by  the  State 
courts,  by  municipalities  which  had  been  deceived  and  de- 
frauded. That  such  securities  have  any  general  value  left  is 
largely  due  to  the  course  of  adjudication  in  respect  thereto 
by  the  Supreme  Court,  and  the  reliance  which  is  felt  by  the 
public  that  it  will  stand  firmly  by  the  doctrines  it  has  so  fre- 
quently asserted.* 

Sec  4.  Taxation  limited  to  public  purposes —  What  are  such 
— Aid  to  railways — Bonds  to  be  paid  by  taxation  for  what  pur- 
poses authorized, — After  the  numerous  decisions  by  courts  of 
the  highest  authority,  it  may  now  be  regarded  as  a  settled 
doctrine  of  American  law  that  no  tax  can  be  authorized  by 
the  legislature  for  any  purpose  which  is  essentially  private: 
or,  to  state  the  proposition  in  other  words,  for  any  but  a  pub- 
lic purpose  >     What  is  a  public  purpose  may  not  always  be 

*  As  to  the  general  tone,  spirit  and  effect  of  the  decisions  of  the  Supreme 
Court  concerning  municipal  securities,  see  Dillon,  Munic.  Corp.  (2d  £d.) 
sec.  415,  et  seq, 

.'Loan  Asso.  v.  Topeka,  20  Wall.  655  ;  Curtis  v.  Whipple,  24  Wis. 
350;  Whiting  V.  Fon  du  Lac,  25  Wis.  167 ;  Allen  v.  Inhab.  of  Jay,  60 
Maine,  124;  Jenking  v.  Andover,  103  Mass.  94;  Lowell  v.  Boston,  in 
Mass.  454;  Pray  v.  Northern  Liberties,  31  Penn.  St.  69;  Matter  of 
Mayor  of  New  York,  11  Johnson,  77 ;  Camden  v.  Allen,  2  Dutcher» 
398;  Sharpless  V.  Mayor  of  Phila.,  21  Penn.  St.  147  ;  Hanson  v.  Vernon, 
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easy  to  determine ;  but  when  determined,  it  constitutes  the 
boundary  of  the  power  of  taxation.     Whether  taxation  to 
aid  in  the  building  of  railways  owned  by  private  corporations 
is  taxation  for  a  public  purpose,  is  a  question  which  has  been 
discussed  and  decided  by  the  courts  of  last  resort  in  almost 
every  state  in  the  Union,  and  by  the  Supreme  Court  of  the 
United  States.*    Although  the  doctrine  of  the  constitution- 
ality of  such  taxation  has  been  vigorously  resisted  and  com- 
bated, still  it  must  be  admitted  that  the  great  preponderance 
of  the  judicial  judgments  has  been  on  the  side  of  the  compe- 
tency of  such  legislation,  in  the  absence  of  special  constitu- 
tional restraint.'    And  therefore  the  legislature  may  author- 
ize subscriptions  by  municipalities  to  the  stock  of  railway 
corporations,  or  donations  to  them,  and  provide  for  the  pay- 
ment of  such  subscriptions  or  donations  by  the  issue  and  sale 
of  the  negotiable  bonds  of  the  municipality.     But  a  statute 
which  authorizes  the  issue  of  bonds  to  be  paid  by  taxation  to 
aid  certain  individuals  or  classes,  or  in  aid  of  the  fnanufactuf" 
ing  enterprise  of  individuals  or  private  corporations,  is  void — 
this  being  within  the  meaning  of  the  rule,  a  private ,  as  distin- 
guished from  a  public  purpose,  although  in  a  remote  or  col- 

27  Iowa,  47;  Cooley,  Const.  Limit.,  129,  175,  48;  Dillon,  Munic.  Corp., 
sec.  587,  and  cases  cited ;  Cooley  on  Taxation,  chap,  iv,  "  where  the 
purposes  for  which  taxes  may  be  laid  '*  are  enumerated,  and  illustrated 
by  the  adjudicated  cases. 

^The  cases  are  collected,  Dillon's  Munic.  Corp.  (2d  £d.),  sees.  iQ4t 
105 :  Rogers  v.  Burlington,  3  Wall.  654 ;  Supervisors  v.  Schenck,  5 
Wall,  772,  779;  Olcott  V.  Supervisors,  16  Wall.  678;  Railroad  Co.  v. 
Otoe  Co.,  16  Wall.  667;  Loan  Asso.  v.  Topeka,  supra;  Township  of 
Pine  Grove  v.  Talcott,  19  Wall.  666.     1873. 

f  In  Pine  Grove  Township  v.  Talcott,  19  Wall.  666,  677,  Mr.  Justice 
Swayne  says  that  such  legislation  has  been  sustained  in  nineteen  out  of 
twenty-one  states.  As  respects  legislative  power,  donations  and  sub- 
scriptions for  stock  stand  on  the  same  ground.  Town  of  Queensbury  ▼. 
Culver,  19  Wall.  83.    1873. 

If  it  be  allowable  to  judge  of  a  legal  principle  by  its  fruits,  the  dissent- 
ing and  minority  judges  on  this  question  will  find  much  to  confirm  the 
conviction  that  their  views  were  sound.  But  it  is  useless  to  fight  that 
battle  over  again ;  it  has  been  fought  and  lost.  All  that  is  left  is  the  con- 
templation and  contrast  of  what  might  have  been  and  what  is. 
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lateral  way  the  local  public  might  be  benefited  thereby.' 

The  execution  of  the  powers  ordinarily  conferred  upon 
municipal  corporations,  such  as  improving  highways  and 
streets,  constructing  water  works,  gas  works,  markets,  pre- 
serving the  public  health,  and  the  like,  are  of  course  public 
puiposes,9  and  upon  legislative  authority  being  given,  nego- 
tiable bonds  may  be  issued  therefor.  What  will  constitute 
sufficient  authority  for  the  issue  of  such  bonds  will  be  con- 
sidered further  on. 

Sec  5.  Two  great  classes  of  Municipal  Securities  :  i.  Ordi- 
nary warrants;  2.  Negotiable  bonds — Form,  execution,  and 
attributes  of  each, — It  is  material  to  bear  in  mind  the  different 
hinds  of  corporate  evidences  of  debt.  These  are  of  two  gen- 
eral classes.  First,  there  is  the  usual  municipal  or  county 
warrant  or  order.  These  are  commonly  drawn  by  one  or 
more  of  the  officers  upon  the  treasurer,  directing  him  to  pay 
to  the  person  named  or  bearer  a  given  sum  of  money.  The 
power  to  issue  them,  and  the  mode  in  which  it  is  to  be  exer- 
cised, are  usually  prescribed  by  charter  or  statute.  They  are 
vouchers  or  **  necessary  instruments  for  carrying  on  the  ma- 
chinery of  municipal  administration  and  for  anticipating  the 
collection  of  taxes,""  out  of  which  they  must  be  paid. 

It  is,  perhaps,  true  that  the  power  to  issue  such  warrants 
or  orders  may,  where  not  expressly  conferred  or  denied,  be 
implied  as  incidental  to  carrying  out  the  objects  of  a  munici- 

*  Loan  Asso.  v.  Topeka,  supra.  And  they  are  incapable  of  mu- 
nicipal or  legislative  ratification.  lb  Commercial  Bank  v.  lola,  2  Cent. 
Law  J.  167.  Same  cases  below.  2  Dillon's  C.  C.  R.  353 ;  3  Dillon's  C, 
C.  R.  376.  Same  principle.  Lowell  v.  Boston,  (aid  to  enable  citizens  to 
rebuild  houses  destroyed  by  a  large  fire,)  in  Mass.  454,  1873 ;  Allen  v. 
Jay,  (aid  to  construct  mills,)  60  Maine,  124,  1871.  The  cases  cited  in 
this  note  were  approved  in  The  State  etc.  v.  Osawkee  Township,  14 
Kansas,  418,  1875,  i^  which  the  Supreme  Court  of  Kansas  held  an  act 
whose  object  was  to  provide  the  destitute  with  provisions  and  with  grain 
for  seed  and  feed,  and  to  issue  bonds  for  that  purpose,  unconstitutional, 
because  not  issued  for  a  public  purpose. 

'  Cooley  on  Taxation,  chap.  4,  p.  67,  et  seg,;  Daniel  on  Nego.  Instr.,  { 
1522,  and  cases  cited;  Dillon,  Mun.  Corp. passim, 

"^Per  Bradley.  J.,  in  The  Mayor  of  Nashville  v.  Ray,  19  Wall.  468, 
477.    1873- 
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pal  or  public  corporation.  Such  instruments  issued  by  mu- 
nicipal and  public  corporations,  by  usage,  are  generally 
treated  as  negotiable  in  the  sense  of  being  transferrable  by 
delivery,  and  in  most  of  the  states  the  transferee  or  holder 
may  enforce  payment  by  suit  or  by  mandamus  in  his  own 
name."  But  it  is  a  mistaken  notion,  and  one  which  has  no 
support  in  reason  or  policy,  and  but  little  in  the  adjudications, 
that  they  are  either  commercial  paper  or  possess  the  attrib- 
utes of  such  paper. 

On  the  contrary,  in  whosesoever  hands  they  may  be,  or 
at  whatever  time  purchased,  whether  with  or  without  notice, 
they  are  always  open  to  any  defence  which  might  have  been 
made  against  the  payee  or  original  holder."  The  fundamen- 
tal idea  is  that  they  are  ftot  commercial  securities,  and  are 
not  governed  by  the  rules  of  the  law  merchant  in  respect  of 
negotiable  instruments. 

Second,  there  is  the  municipal  bond,  negotiable  inform,,  paya- 
ble at  a  future  day,  intended  for  sale  in  the  market,  issued 
under  express  authority  of  the  legislature.  These,  notwith- 
standing they  are  under  seal,  are  clothed  with  all  the  attrib- 
utes of  negotiable  or  commercial  paper,  pass  by  delivery  or 
endorsement,  and  are  not  subject  to  equities,  (where  the  power 
to  issue  them  exists,)  in  the  hands  of  holders  for  value,  before 
due,  without  notice.  This  has  ceased  to  be  a  disputed  point, 
and  the  cases  adjudging  or  recognizing  this  principle  in  the 
state  courts  are  very  numerous.'^     Such  bonds  usually  have 

'*  The  cases  on  the  point  arc  cited  in  Dillon  on  Munic.  Corp.  {  4o6» 
note.     Infra,  §  28. 

"  The  Mayor  etc.  v.  Ray,  19  Wall.  468,  477, 478 ;  Dillon,  Munic.  Corp, 
sec.  406,  where  the  cases  are  collected. 

»3  Mercer  Co.  v.  Hacket,  i  Wall.  83, 1863,  and  other  cases  cited  in  Dil- 
lon on  Munic.  Corp.,  \  405,  note;  Daniel  on  Nego.  Instr.,  {  1500,  and 
cases  there  cited. 

Form  of  Bond— Condition, — Municipal  bonds,  in  the  usual  form,  con- 
taining words  of  negotiability,  with  coupons  attached,  are  absolute,  and 
not  conditional,  promises  to  pay,  and  hence  are  negotiable  with  all 
the  incidents  of  negotiability,  notwithstanding  they  contain  the  following 
recital :  "This  bond  is  issued  for  the  purpose  of  subscribing  to  the  cap- 
ital stock  of  the  Fort  Scott  and  Allen  County  Railroad,  and  for  the  con- 
struction of  the  same  through  the  said  township,  in  pursuance  of  and  in 
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coupons  attached,  which  partake  of  the  nature  of  the  bond, 
are  like  wise,  negotiable,  may  be  detached  and  held  separately 
from  the  bond,  and  the  holder  may  sue  thereon  in  his  own 
name,  without  producing  or  being  interested  in  the  bonds 
to  which  they  were  originally  attached.^* 

accordance  with  an  act  of  the  legislature  of  the  state  of  Kansas,  entitled 
'An  act  to  enable  municipal  townships  to  subscribe  for  stock  in  any  rail-* 
road,  and  to  provide  for  the  payment  of  the  same,  approved  February 
25,  1870  ;*  and  for  the  payment  of  the  said  sum  of  money  and  accruing 
interest  thereon,  in  manner  aforesaid,  upon  the  performance  of  the  said 
condition t  the  faith  of  the  aforesaid  Humboldt  township,  as  also  its  prop- 
erty, revenue  and  resources,  is  pledged,"  the  court  holding  that  the  con- 
struction of  the  road  through  the  township  was  not  a  condition  upon 
which  payment  was  to  be  made.  Humboldt  Township  v.  Long,  U.  S, 
Sup.  Court,  Oct.  Term,  1875,  3  Cent.  Law  Jour.  494. 

In  giving  its  judgment,  the  court  says  :  "Relying  upon  this  clause  of 
the  certificate  the  township  contends  that  the  construction  of  the  railroad 
through  the  township  was  a  condition  upon  which  the  payment  was 
agreed  to  be  made.  We  think,  however,  this  is  not  the  true  construc- 
tion of  the  contract.  The  construction  of  the  road  as  well  as  the  sub- 
scription for  stock  were  mentioned  in  the  recital  as  the  reasons  why  the 
township  entered  into  the  contract,  not  as  conditions  upon  which  its  per- 
formance was  made  to  depend.  It  was  for  the  purpose  of  subscribing, 
and  to  aid  in  the  construction  of  the  road,  that  the  bond  was  given.  The 
words,  '  upon  the  performance  of  the  said  condition,'  cannot,  then,  refer 
to  anything  mentioned  in  the  recital,  for  there  is  no  condition  there.  A 
much  more  reasonable  construction  is  that  they  refer  to  a  former  part  of 
the  bond,  where  the  annual  interest  is  stipulated  to  be  payable  at  a 
banker's,  '  on  the  presentation  and  surrender  of  the  respective  interest 
coupons.*  Such  presentation  and  surrender  is  the  only  condition  men- 
tioned in  the  instrument.  But  that  stipulation  presents  no  such  contin- 
gency as  destroys  the  negotiability  of  the  instrument.  It  is  what  is  al- 
ways implied  in  every  promissory  note  or  bill  of  exchange,  that  it  is  to 
be  presented  and  surrendered  when  paid.  As  well  might  it  be  said  that 
a  note  payable  on  demand  is  payable  upon  a  contingency,  and  therefore 
non-negotiable,  as  to  affirm  that  one  payable  on  its  presentation  and  sur- 
render is,  for  that  reason,  destitute  of  negotiability."  See,  also,  Hotch- 
kiss  v.  National  Bank,  21  Wall.  354,  1874.  As  to  form  of  bonds,  seal, 
place  of  payment  and  delivery,  see  cases  cited  Daniel  on  Neg.  Instr.,  {g 

1492-1499. 
Power  to  substitute  other  bonds.    Lynde  v.  County,  16  Wall,  6;   Mc- 

Kee  V.  Vernon  Co.,  3  Dillon  C.  C.  R.  210. 

^  Thompson  v.  Lee  Co.,  3  Wall.  327  ;  Dillon  on  Munic.  Corp.  §  405, 

note ;  Kennard  v.  Cass  Co.,  3  Dillon  C.  C.  R.  147, 1874 ;  Daniel  on  Neg. 
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Sec.  6.  As  to  the  implied  power  to  borrow  money  and  issui 
commercial  or  negotiable  paper. — Much  conflict  of  opinion  has 
existed  in  the  American  courts  touching  the  implied  power 
of  public  and  municipal  corporation  to  issue  commercial  or 
negotiable  instruments^  that  is,  instruments  free  from  equities 
in  the  hands  of  innocent  holders  for  value.  In  respect  of 
public  or  quasi  corporations,  such  as  counties,  etc.,  as  distin- 
guished from  municipal  corporations  proper,  the  general  cur- 
rent of  authority  is  against  the  proposition  that,  as  ordinarily 
organized,  they  possess  any  such  implied  power.  And  the 
power  is  not  incident  to  the  authority  to  make  specified  ex- 
penditures or  improvements,  but  it  may  be  implied,  where 
there  is  nothing  to  rebut  it,  from  other  powers,  such  as  the 
express  power  to  borrow  money.** 

But  in  view  of  the  more  complex  and  diversified  powers 

Instr.,  2  1509,  and  cases  cited.  The  proposition  of  the  text  is  not  a  dis- 
puted one,  and  coupons,  when  disconnected  from  the  bonds,  have  an 
independent  existence.  Clark  v.  Iowa  City,  20  WalL  586 ;  Daniel  on 
Neg.  Instr.,  2  15 10. 

Coupons — Form  of  Instrument. — Maker  suable  thereon  in  assumpsit, 
where  the  bonds  are  made  by  the  defendant  corporation  and  refer  to 
the  coupon,  though  the  latter,  signed  by  the  agents  of  the  corporation,  is 
in  the  form  of  an  order  or  check  on  a  bank  named  therein.  Town  of 
Queensbury  v.  Culver,  19  Wall.  83,  1873.  Cases  as  to  the  form  of  cou- 
pons, see  Daniel  on  Neg.  Instr.,  \\  1492-1496.  May  be  made  payable 
beyond  limits  of  the  state,  unless  specially  restrained  by  statute.  Lynde 
V.  County,  16  Wall.  6. 

How  signed, — The  coupons,  where  the  bonds  are  properly  signed  and 
sealed,  may  be  signed  by  a  printed fac  simile  of  the  maker's  autograph, 
adopted  for  the  purpose,  although  there  is  no  statute  authorizing  it.  Pen- 
nington  v.  Baehr,  (Sup.  Court  of  Cal.,)  2  Cent.  Law  Jour.  92.  See  McKee 
V.  Vernon  Co.,  3  Dillon  C.  C.  R.  210;  Lynde  v.  County,  16  Wall.  6, 

'5  Police  Jury  v.  Britton,  15  Wall.  566,  1872.  The  ordinary  powcn 
possessed  by  counties,  as  agencies  of  the  state  in  the  administration  of 
public  affairs,  do  not  give  the  incidental  power  to  issue  negotiable  bonds 
and  coupons.  "  It  would  be  an  anomaly,  jusdy  to  be  deprecated,  for  all 
our  limited  territorial  boards,  charged  with  certain  objects  of  necessary 
local  administration,  to  become  fountains  of  commercial  issue,  capable 
of  floating  about  in  the  financial  whirlpool  of  our  large  cities."  Id./«r 
Bradley,  J.    See  Lynde  v.  County,  16  Wall.  6. 

Distinction  between  public  and  municipal  corporations,  in  the  sense 
referred  to  in  the  text,  see  Dillon  on  Munic.  Corp.  sees.  10,  30,  33,  39. 
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usually  conferred  upon  chartered  or  municipal  corporations 
proper,  there  has  been  a  stronger  tendency  on  the  part  of 
the  courts  to  hold  that  such  corporations,  as  usually  existing 
in  this  country,  have  an  incidental  or  implied  power  to  issue 
commercial  securities.  The  line  of  argument  is  substantially 
this :  — Trading  and  commercial  corporations  have  this  power 
as  an  incidental  means  of  effecting  their  objects ;  why  not 
municipal  corporations  as  well?  Municipal  corporations  are 
clothed  with  large  powers,  which  necessarily  oblige  them  to 
use  credit  or  to  create  debts :  therefore,  if  they  may  create 
debts,  they  may  borrow  the  money  to  pay  them,  and  if  they 
may  borrow  money,  they  have  the  incidental  power  to  do 
like  other  borrowers,  namely,  give  a  negotiable  bill,  note  or 
bond  therefor.  The  whole  argument,  in  our  judgment,  is 
unsound.  It  is  true,  that  in  this  country  private  business  cor- 
porations are  usually  considered  to  have  the  incidental  power 
to  borrow  money  or  give  negotiable  paper  as  an  evidence  of 
their  indebtedness,  but  in  England  it  is  held  that  express 
power  is  necessary  to  enable  even  railway  corporations  to 
draw,  endorse  or  accept  bills  of  exchange.*^  But  admit  that 
the  American  doctrine  is  otherwise,'^  and  that  it  is  rightly  so, 
still  their  is  no  resemblance  between  private  and  public  or 
municipal  corporations  in  this  regard.  The  latter  are  simply 
agencies  of  government.  They  are  not  organized  for  trading, 
commercial  or  business  purposes.  They  have,  in  general, 
but  one  mode  of  meeting  their  liabilities,  and  that  is  by  tax- 
ation, and  it  is  upon  this  resource  that  creditors  must  be  taken 
to  rely.  For  hundreds  of  years  in  England,  such  corporations 
have  existed,  without  it  ever  being  contended  that  they 
could,  without  express  authority,  issue  commercial  paper. 
Private  corporations  are  much  more  vigilant  and  watchful  of 
their  interests  than  it  is  possible  for  public  or  municipal  cor- 
porations to  be.     The  frauds  which  unscrupulous  officers  will 

« 

^  See  observations  of  Byles,  J.,  in  Bateman  v.  Mid- Wales  Railway 
Co.,  Law  Rep.  i  C.  P.  510,  1866. 

'7  Stratton  v.  Allen,  16  N.  J.  £q.  229 ;  McCuUough  v.  Moss,  5  Denio, 
567 ;  Straus  v.  Eagle  Ins.  Co.,  5  Ohio  St.  59 ;  2  Kent's  Com.  229 ;  i  Par- 
sons* Notes  and  Bills,  165. 
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be  enabled  -successfully  to  practise,  if  an  implied  and  un- 
guarded power  to  issue  negotiable  securities  is  recognized, 
and  which  the  corporation  or  the  citizen  will  be  helpless  to 
prevent,  is  a  strong  argument  against  the  judicial  establish- 
ment of  any  such  power.  And  the  argument  is  unanswera- 
ble, when  it  is  remembered  that  in  ascertaining  the  extent  of 
corporate  powers,  there  is  no  rule  of  safety  but  the  rule  of 
strut  construction,  and  that  such  an  implied  power  is  not 
necessary,  however  convenient  it  may  be  at  times,  to  enable 
the  corporation  to  exercise  its  ordinary  and  usual  express 
powers,  or  to  carry  into  effect  the  purposes  for  which  the 
corporation  is  created.  We  regard  as  alike  unsound  and 
dangerous  the  doctrine  that  a  public  or  municipal  corpora- 
tion possesses  the  implied  power  to  borrow  money  for  its  ordi- 
nary purposes,  and  as  incidental  to  that,  the  power  to  issue 
commercial  securities.  The  cases  on  this  subject  are  con- 
flicting, but  the  tendency  is  towards  the  view  above  indicated. 
The  opinion  of  Mr.  Justice  Bradley,  in  a  case  before  referred 
to,*®  evinces  a  thorough  comprehension  of  the  whole  ques- 
tion, and,  in  our  judgment,  is  sound  in  every  proposition  it 
advances,  and  must  become  the  law  of  this  country.  This 
view  is  confirmed  by  the  almost  invariable  legislative  practice 
in  the  states  to  confer,  when  it  is  deemed  expedient,  upon 
municipalities  and  public  corporations,  in  express  terms,  the 
power  to  borrow  money  or  to  issue  negotiable  bonds  or  secur- 
ities, and  it  is  of  instruments  thus  authorized  that  the  present 
article  designs  principally  to  treat.  It  is  an  admitted  and 
undisputed  doctrine  that  the  power  of  public  and  municipal 
corporations  to  subscribe  to  the  stock  of  railway  companies 
and  issue  bonds  therefor  must  be  expressly  conferred. '^ 

**The  Mayor  v.  Ray,  19  WaU.  478,  1873.  1^  is  difficult  to  understand 
on  what  ground  the  dissenting  judges  in  this  case  regarded  the  corpora- 
tion warrants  as  "  negotiable  securities  of  a  commercial  character."  The 
cases  are  almost  uniform  that  suc}i  instruments  do  not  partake  of  the 
nature  of  commercial  paper,  except  that  by  usage  and  custom,  and  some- 
times by  legislative  enactment,  they  pass  by  delivery.  Supra,  sec.  5,  and 
authorities  there  referred  to. 

»»  The  cases  on  this  point  are  collected  in  Dillon's  Munic.  Corp.  sec 
X06,  note. 
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Sec.  7.  IVant  of  power,  always  a  defence — Question  of  power 
is  the  one  of  chief  interest  and  importance. — Touching  the  rights 
of  the  holder  of  authorized  negotiable  municipal  securities,  it 
may  be  observed  here  as  introductory  to  what  follows,  that 
such  instruments  are  commercial  paper^  and  governed  by  the 
rules  of  the  law  merchant  concerning  such  paper,  and  that  as 
respects  a  holder  for  value,  before  due,  without  notice  of 
facts  constituting  a  defence  thereto,  the  only  defence  which 
is  available  is,  that  there  was  no  power  in  the  defendant  cor- 
poration to  issue  the  bonds  or  instruments  in  question.  This 
principle  is  thus  expressed  in  one  of  the  judgments  of  the 
Supreme  Court:  "Bonds,  payable  to  bearer,  issued  by  a  mu- 
nicipal corporation,  *  *  if  issued  in  pursuance  of  a  power 
conferred  by  the  legislature,  are  valid  commercial  instru- 
ments; but  if  issued  by  such  a  corporation  which  possessed 
no  power  from  the  legislature,  they  are  invalid,  even  in  the 
hands  of  innocent  holders."  *°  Irregularities  in  the  exercise 
of  the  power,  as  against  a  holder  for  value,  without  notice  of 
such  irregularities,  constitute  no  defence.  Since,  therefore, 
want  of  power  is  the  only  defence  open  to  the  corporate  maker 
of  such  instruments,  when  they  have  been  negotiated  (as 
almost  invariably  is  the  case  for  value  to  innocent  holders), 
the  question  of  power  is  the  one  around  which  the  principal 
interest  centers,  and  to  which,  in  its  various  phases,  we  shall 
give  our  main  attention.  And  concerning  this  subject,  obvi- 
ously, the  essential  enquiries  are,  when  the  power  exists  or 
arises;  who  is  to  decide  whether  it  existed  or  had  arisen 
when  the  bonds  were  issued ;  and  what  will  estop  the  corpo- 
ration to  set  up  non-compliance  with  antecedent  or  prelim- 
inary conditions,  and  it  is  these  enquiries  that  we  shall  ex- 
amine and  illustrate  chiefly  by  reference  to  the  decisions  of 
the  Supreme  Court  of  the  United  States,  noticing  incidentally 
the  decisions  of  the  State  courts. 

^Per  Clifford,  J.,  in  St.  Joseph  Township  v.  Rogers,  16  Wall.  644, 659, 
1872.  As  nearly  all  the  cases  in  the  Supreme  Court  have  turned  on  the 
question  of  power,  it  is  not  deemed  material  to  cite  them  in  this  connec- 
tion, as  the  propositions  in  the  text  are  no  longer  the  subject  of  judicial 
controversy. 
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Sec.  8.  Different  classes  of  bonds  —  Implied  and  express 
power  to  issue — Recitals — Mode  of  pleading,  see  note. — Nego- 
tiable securities  of  the  kind  here  referred  to  have  been  issued 
by  municipal  corporations  proper  (generally  under  an  express 
power  to  aid  railways,  or  for  gas  works,  water  works  or  spec- 
ified local  improvements,  but  sometimes  under  an  implied 
power),  and  by  counties,  usually  under  express  power  (gener- 
ally to  aid  railways,  or  for  public  buildings,  bridges  or  im- 
provements"'), and  by  organized  townships  which  are  parts  of 
counties,  under  express  authority,  and  usually  as  a  means  of 
aiding  the  construction  of  railways,  and  by  school  districts^ 
under  express  power  to  raise  money  to  erect  school-houses. 
In  some  of  the  Western  states,  counties  have  been  legisla- 
tively made  the  agents  for  the  inhabitants  of  non-incorporated 

"  In  several  of  the  states  power  is  given  to  municipalities  or  counties 
to  issue  bonds  to  a^V/ works  of  *'  internal  improvement^*  And  under  this 
generic  term,  the  question  has  arisen,  what  are  works  of  internal  im- 
provement ?  The  Supreme  Court  of  Alabama,  in  defining  the  phrase 
"internal  improvements/' says:  "Where  internal  improvements  under 
state  authority  are  spoken  of,  it  is  universally  understood  that  works 
within  the  state  by  which  the  public  are  supposed  to  be  benefitted  are 
intended ;  such  as  the  improvements  of  highways  and  channels  of  travel 
and  commerce."    Mayor  et  al,  of  Watumpka  v.  Newton,  23  Ala.  66o.  } 

The  legislature  of  Nebraska  passed  an  act  "  That  any  county  or  dty 
in  the  state  of  Nebraska  is  herebv  authorized  to  issue  bonds  to  aid  in  the 
construction  of  any  railroad  or  other  work  o{  internal  improvement,  to  an 
amount  to  be  determined  by  the  county  commissioners  of  such  county, 
or  the  city  council  of  such  city,  not  exceeding  ten  per  cent,  of  the  as- 
sessed valuation  of  all  taxable  property  in  said  county  or  city,  provided 
the  county  commissioners  or  city  council  shall  first  submit  the  question 
of  issuing  bonds  to  a  vote  of  the  legal  voters  of  said  county  or  city,  in  the 
manner  provided  by  chapter  nine  of  the  Revised  Statutes  of  the  state  of 
Nebraska,  for  submitting  to  the  people  of  a  county  the  question  of  bor- 
rowing money.'*    Session  Laws  of  1869,  page  92. 

Under  this  act,  a  county  and  a  precinct  issued  bonds  to  build  a  bridge 
across  the  Platte  river,  and  on  an  application  by  a  taxpayer  to  restrain 
the  collection  of  taxes  levied  to  pay  interest  on  such  bonds,  the  Supreme 
Court  of  Nebraska,  construing  the  above  act  in  the  light  of  the  legislation 
of  the  state,  held  that  a  bridge  was  a  work  of  "  internal  improvement" 
within  the  meaning  of  the  statute,  and  that  under  the  power  to  aidibt 
county  might  itself  construct  the  bridge.  Union  Pacific  R.  R.  Co.  v. 
Colfax  County,  3  Cent.  Law  Jour.  287 ;  s.  c.  4  Nebraska,  450, 1876. 
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townships,  and  in  Missouri  for  "  strips  of  territory  "  to  issue 
bonds  in  the  name  of  the  county,  but  to  be  paid  out  of  the 
property  within  the  specified  township  or  designated  territo- 
rial limits  or  strip  of  country."  Reference  is  made  to  this 
subject  here,  in  order  to  observe  that  where  the  bonds  or 
securities  are  issued  under  an  express  power,  the  legislative 
act,  being  the  source  of  the  authority,  measures  and  limits 
the  power  it  confers,  and  the  same  principles  apply  to  the  in- 
struments issued  under  it  by  any  of  these  classes  of  corpora- 
tions, or  guasi  corporations.  But  in  respect  to  all  these  cor- 
porations and  quasi  corporations,  except,  possibly,  municipal 
or  chartered  corporations  proper,  we  suppose  that  there  is 
no  solid  ground  to  contend  that  they  have  any  inherent  or 
general  power  to  issue  commercial  securities,  and  can  only 
do  so  by  virtue  of  express  legislative  authority,  which  must 
exist  in  fact,  and  which  ought  regularly  to  be  recited  in  the 
bond.  And  in  respect  to  municipal  or  chartered  corpora- 
tions, our  opinion,  as  indicated  in  a  preceding  section,  is  that 
they  also  have  no  such  inherent  power,  and  no  power  what- 
ever except  so  far  as  conferred  expressly  or  by  fair  implica- 
tion. This  is  an  important  principle,  and  it  results  from  it 
that  there  is  no  presumption  in  favor  of  the  power  to  issue 
such  securities,  especially  on  the  part  of  quasi  corporations, 
and  it  would  seem  to  follow  from  it  that  if  the  bonds  of  such 
coporations  contain  no  recital  as  to  the  authority  for  their 
issue  or  their  purpose,  there  would  be  no  presumption  in 
favor  of  their  validity,  and  it  would  devolve  on  the  holder  to 
aver  and  show  by  evidence  aliunde  that  the  bonds  were  issued 
for  some  purpose  authorized  by  statute.  And  hence  also,  as 
a  matter  of  pleadings  the  authority  or  power  to  issue  the 
bonds  in  suit  ought  to  appear  on  the  face  of  the  declaration, 
or  by  some  recital  in  the  bonds  made  part  thareof;  that  is, 

^  Construction  of  the  Missouri  township  railway  aid  act  of  March  23, 
x868,  and  the  rights  and  remedies  of  the  bond-holder.  Jordan  v.  Cass 
Co..  3  Dillon,  C.  C.  R.  i8s;  Same  v.  Same,  Id.  245  ;  Washburn  v.  Cass 
Co.,  Id.  251;  Harshman  v.  Bates  County,  Id.  150;  s.  c,  in  supreme 
court,  Oct.  Term.  1875  3  Cent.  Law  Jour.  367,  referred  to  at  large  infra 
sec.  19.  Construction  of  Kansas  legislation,  Thayer  v.  Montgomery  Co., 
3  Dillon,  C.  C.  R.  389,.  and  note. 
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it  should  thus  appear  that  they  were  issued  for  some  pur^:»ose 
iutl]orized  by  statute, '^ 

^3 Thayer  v.  Montgomery  Co.,  3  Dillon,  C.  C.  R.  389,  and  note;  1^-^a- 
nard  V.  Cass  County,  lb.  147 ;  Nashville  v.  Ray,  19  Wall.  468. 

Mode  of  declaring  on  bonds  and  coupons.  Kennard  v.  Cass  Couir»-«;^^,  J 
Dillon,  C.  C.  R.  147,  and  cases  cited  in  note  on  p.  1 50;  Thayer  v.  Ni**!  «:>«■ 
jomery  County,  supra. 

Mode  of  pleading  defences.  The  plea  of  the  general  issue  in  ass-^a^^^p- 
fit  in  states  where  that  mode  of  pleading  is  yet  allotred,  puts  in  isstx.  ^^  '^' 
question  of  the  authority  of  the  officers  to  issue  the  bonds  and  the  ^fr^^M 
^des  of  the  plaintiff,  hut  presumptively  the  plaintiff  is  a  holder  for  -^^'  ^"-Im 
before  maturity,  without  notice ;  the  contrary  must  be  shown  by  th.^^  "" 
Fendant.  Chambers  County  v.  Clews,  21  Wall.  317,  1874;  Pend*'^*^" 
County  V,  Amy,  13  Wall.  297.  Special  plea  erroneously  held  bad..  ^:=«3n. 
iidered  as  amounting  to  the  general  issue,  and  as  the  erroneous  r~«-^'-"^S 
vas  harmless,  the  judgment  was  not  reversed.    lb. 

Answer  denying  that  plaintiff  is  the  owner,  holder  or  bearer  c^'^ 
coupons  in  suit  good  on  general  demurrer.    Pendleton  County  v,  .^^^■'*^'' 
!3  Wall,  297. 

Proof  of  execution  of  bond  when  denied  under  oath.    Under  the  1 
lation  of  Alabama,  non  assumpsit  does  not  involve  ihe  factum  t»'^ 
bonds.     Chambers  County  v.  Clews,  21  Wall,  317,  1874, 

Corporation  may  plead  nil  debet  and  non  est/actum.     Grand  Cht:*'*^^ 
Winegar,  15  Wall.  355,  187a.  j^ 

Remedy  at  law.  Corporation  cannot  be  relieved  against  bow  *^  -:»a 
Equity  if  the  ground  for  relief  shows  complete  defence  or  an  adeaiS.  1X^^^ 
remedy  at  law.    Grand  Chute  v.  Winegar  (case  in  equity),  15  Wall  -J^^^ 

The  slalule  of  limitations  Qomrasnzcs  to  run  on  coapons  detached  fj^ 
the  bonds  and  negotiated  separately,  from  the  time  the  coupons  matur 
and  the  operation  of  the  statute,  in  such  a  case,  is  not  deferred  until  ti,^' 
maturity  of  the  bonds  to  which  the  coupons  belonged.    This  point  has 
been  expressly  adjudged  by  the  Supreme  Court  in  Clarlc  v.  Iowa  City,  20 
Wall.  J83, 1874,  and  the  prior  decisions  which  had  been  supposed  to  hold 
otherwise,  explained  to  mean  only  that  when  the  bonds  were  specialties, 
[he  coupons,  though  detached,  partook  of  the  same  nature,  and  therefore 
the  same  statute  of  limitations  applied  to  both  the  coupons  and  the  bonds; 
that  is,  if  the  bonds  were  specialties,  so  were  the  coupons,  and  the  statute 
of  limitations  as  to  sealed  instruments,   and   not  the   more   resuictt4 
natute  applicable  to  simple  contracts,  applied.     Kenosha  v.  Lamson,^ 
Wall.  477 ;  Lexington  v.  Butler,  14  Wall,  382.    Whether  the  statute  com., 
menccs  to  run  on  unsevered  coupons  from  the  date  of  their  maturity  »»& 
not  been  decided  by  the  Supreme  Court.    As  to  limitation  statut^^*  b«^ 
De  Cordova  v.  Galveston,  4  Texas,  470,  1849;  Underbill  v.  Trust^^*"    **' 
Cal,  172;  Baker  v.  Johnson  County,  33  Iowa,  151. 


«^e 


THE  LAW   OF   MUNICIPAL  BONDS.  45$ 

Sec.  9.  Condition  precedent  to  exercise  of  power— Poptdar 
vote — Non-compliance  with  condition  precedent — Recitalr^Re^ 
straining  issue  of  bonds, — Generally,  the  power  of  the  muni- 
cipality, county  or  other  local  civil  sub-division  of  the  state, 
to  subscribe  for  the  stock  of  railway  companies  and  issue 
bonds  in  payment,  is  conferred  upon  certain  officers,  not 
absolutely,  but  on  the  condition  of  a  previous  approving  popu- 
lar vote,  or  the  assent  of  a  majority  or  of  some  greater  pro- 
portion of  the  resident  tax-payers.  If  this  sanction  is  given, 
then  the  officers,  by  the  usual  legislation,  are  authorized  to 
make  the  subscription  and  to  issue  bonds  in  payment  there- 
for. A  very  common  defence  to  such  bonds  consists  in  a 
denial  that  the  condition  precedent,  i,  e,,  the  approving  vote, 
the  assent  of  the  tax-payers,  or  whatever  else  it  may  be,  has, 
in  fact,  been  complied  with,  and  hence,  as  contended,  the 
power  to  issue  the  bonds  did  not  exist,  or  never  arose. 

Where  the  legislation  is  of  this  character, — namely,  requir- 
ing compliance  with  some  such  condition  before  issuing  the 
bonds, — the  Supreme  Court  of  the  United  States  does  not 
hold,  as  we  understand  their  decisions,  that  the  power  can 
be  rightfully  exercised  unless  the  condition  precedent  has 
been  performed.  As  between  the  immediate  parties,  the 
municipality  and  the  railroad  company,  doubtless,  the  en- 
quiry is  open,  and  fully  open,  whether  the  condition  on  which 
the  rightful  exercise  of  the  power  depends  has  been  complied 
with,  and  if  it  has  not  been,  on  due  application,  the  issue  of 
the  bonds  will  be  enjoined,'*  or  if  they  are  in  the  hands  of  the 
original  party  or  of  holders  with  notice,  an  action  to  enforce 
the  bonds  may,  if  no  estoppel  exists,  be  successfully  de- 
fended.'* 

In  such  a  case,  there  is  no  legal  ground  for  maintaining  that 
the  action  of  the  local  officers  in  issuing  the  bonds,  or  any 

As  to  rights  and  title  of  purchaser  of  coupons  overdue ^  Arents  v.  Com- 
monwealth, 18  Gratt.  (Va.)  750;  Daniel  on  Neg.  Instr.,  sees.  1505,  1506. 

"^As  to  the  duty  of  enjoining  the  issue  of  bonds  on  the  pain  of  being 
estopped  to  set  up  irregularities  in  the  exercise  of  the  power,  see  infra^ 
sec.  23. 

"s  Chambers  County  v.  Clews,  21  Wall.  317,  321,  1874. 
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l*ecital  they  may  make  therein,  will  conclude  the  question 
whether  the  condition  precedent  has  been  performed.  And 
there  is  no  decision  of  the  Supreme  Court  of  the  United 
States  in  conflict  with  this  statement  of  the  law,  but  several 
which  support  it.*^ 

Sec.  id.  Estoppel  by  recital  to  show  non-compliance  with 
conditions  precedent — Knox  County  v.  AspinwalL — When  the 
bonds  have  been  issued  and  sold  in  the  market,  and,  before 
maturity,  have  come  for  value,  and  without  notice,  into  the 
hands  of  innocent  holders,  another  element  of  great  import- 
ance may,  according  to  the  doctrine  of  the  Supreme  Court, 
be  introduced  into  the  transaction,  as  respects  compliance 
with  conditions  precedent, — the  element  of  estoppel.  This  is 
so  important  in  its  practical  relations  to  the  subject  as  to  re- 
quire careful  and  minute  consideration.  Conceding  that  the 
rightful  exercise  of  the  power  to  issue  the  bonds  depends 
upon  a  condition  precedent,  for  example,  a  popular  vote  in 
favor  of  the  proposition,  when^  how  and  by  whom  is  it  to  be  cls- 
certained  whether  the  condition  precedent  has  been  performed^ 
•  Is  it  to  be  ascertained,  once  for  all,  before  the  bonds  are 
issued  ?  Or  is  it  open  to  enquiry  and  contestation  in  every 
action  upon  a  coupon  or  bond  ?  Is  the  municipality  estopped, 
in  favor  of  a  bona  fide  holder  of  the  bonds,  from  setting  up 
this  defence  ?  and  in  what  cases  will  the  estoppel  be  available 
in  favor  of  the  holder?  These  are  grave  questions,  and  cases 
involving  them  have  been  frequently  before  the  Supreme  Court 
— the  first  and  leading  case  being  The  Commissioners  of  Knox 
County  V.  AspinwalL''    The  case  just  cited  has  been  fre- 

■^  Chambers  County  v.  Clews,  supra.  That  court  has  several  times 
adverted  to  the  duty  of  the  corporation  or  tax-payer  to  interfere  by  in- 
junction to  restrain  the  issue  of  bonds  where  the  statute  has  not  been 
complied  with.  Injunction  lies  to  restrain  issue  of  bonds  where  there  has 
been  a  material  departure  from  the  statute.  Union  Pacific  R.  R.  Co.  V. 
Lincoln  County,  3  Dillon,  C.  C.  R.  300,  1873 '.  Same  v.  Merrick,  lb.  359; 
Railroad  Co.  v.  Hartford,  58  Maine,  23 ;  Dillon,  Munic.  Corp.  (2d  Ed.), 
sec.  108,  and  cases  cited.  "  In  cases  arising  before  the  issue  of  the  bonds, 
estoppel  has  no  place,  and  the  sound  doctrine  is,  that  compliance  with  all 
substantial  or  material  conditions  is  essential."     lb. 

■7  Commissioners  of  Knox  County  v.  Aspinwall,  21  How.  539,  1858. 
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quendy  referred  to  and  followed,  and  one  of  the  two  grounds 
on  which  it  rests,  if  not,  indeed,  both  of  them,  still  has  the 
approval  of  the  court,  as  will  be  seen  by  one  of  its  most  recent 
judgments.'® 

The  case  of  Knox  County  v.  Aspinwall,  and  the  numerous 
cases  in  the  Supreme  Court  which  had  followed  it  down  to 
1873,  were  considered  by  the  writer  of  the  present  article  to 
establish  the  following  principle  :  "  If  upon  a  true  construc- 
tion of  the  legislative  enactment  conferring  the  authority 
(viz.  to  issue  municipal  bonds  upon  certain  conditions),  the 
corporation,  or  certain  officers,  or  a  given  body  or  tribunal, 
are  invested  with  power  to  decide  whether  the  condition 
precedent  has  been  complied  with,  then  it  may  well  be  that 
their  determination  of  a  matter  in  pais  which  they  are  author- 
ized to  decide,  will,  in  favor  of  the  bondholder  for  value,  bind 
the  corporation."*^ 

"This,"  says  Mr.  Justice  Strong,  in  one  of  the  latest  cases, 
after  quoting  the  above  language,  **  is  a  very  cautious  state- 
ment of  the  doctrine  "  of  the  Supreme  Court.  And  he  adds, 
"  It  may  be  re-stated  in  a  slightly  different  form.  Where  leg- 
islative authority  has  been  given  to  a  municipality,  or  to  its 
officers,  to  subscribe  for  the  stock  of  a  railroad  company,  and 
The  reader  will  find  a  brief  but  careful  statement  of  this  case  (which  we 
omit  here  to  save  space)  in  Dillon  on  Munic.  Corp.  (second  edition)  sec. 
417.  The  more  important  cases  in  which  Knox  County  v.  Aspinwall  has 
been  cited  and  followed  are :  Moran  v.  Miami  County,  2  Black,  722, 
724.  1862;  Supervisors  v.  Schenck,  5  Wall.  772,  1866;  Rogers  v.  Bur- 
lington, 3  Wall.  654 ;  Woods  v.  Lawrence  County,  i  Black,  386 ;  Mercer 
County  V.  Hacket,  i  Wall.  83;  Meyer  v.  Muscatine,  i  Wall.  385,  393; 
Van  Hostrup  v.  Madison  City,  i  Wall.  291 ;  Bissell  v.  Jeffersonville,  24 
How.  287  ;  Gelpcke  v.  Dubuque,  i  Wall.  175,  203;  Pendleton  County  v. 
Amy,  18  Wall.  297,  1871 :  St.  Joseph  Township  v.  Rogers,  16  Wall. 
644,  1872;  Lexington  v.  Buller,  14  Wall.  284;  Grand  Chute  v.  Wine- 
gar,  15  Wall.  572,  1872.     The  yet  more  recent  cases  are  referred  to  infra. 

^  The  Town  of  Coloma  v.  Evans,  Oct.  Term,  1875,  3  Cent.  Law  Jour. 
325.  The  Case  of  Coloma  v.  Evans,  as  to  the  local  officers  being  con- 
stituted a  tribunal  to  determine  whether  the  condition  precedent  had 
been  complied  with,  was  cited  and  approved  in  the  subsequent  case,  at 
the  same  term,  of  Venice  v.  Murdock,  3  Cent.  Law  Jour,  322.  See, 
also,  infra,  sec.  13. 

^  Dillon  on  Munic.  Corp.  (second  edition)  sec.  419. 
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to  issue  municipal  bonds  in  payment,  but  only  on  some  prece- 
dent condition,  such  as  a  popular  vote  favoring  the  subscrip- 
tion, and  where  it  may  be  gathered  from  the  legislative  enact- 
ment that  the  officers  of  the  municipality  were  invested  with 
power  to  decide  whether  the  condition  precedent  has  been 
complied  with,  their  recital  that  it  has  been,  made  in  the 
bonds  issued  by  them  and  held  by  a  bona  fide  purchaser,  is 
conclusive  of  the  fact,  and  binding  upon  the  municipality,  for 
the  recital  is  itself  a  decision  ot  the  fact  by  the  appointed 
tribunal.  In  Bissell  v.  Jeffersonville,  24  How.  287,  it  appeared 
that  the  common  council  of  the  city  were  authorized  by  the 
legislature  to  subscribe  for  stock  in  a  railroad  company,  and 
to  issue  bonds  for  the  subscription,  on  the  petition  of  three- 
fourths  of  the  legal  voters  of  the  city.  The  council  adopted 
a  resolution  to  subscribe,  reciting  in  tlie  preamble  that  more 
than  three-fourths  of  the  legal  voters  had  petitioned  for  it, 
and  authorized  the  mayor  and  city  clerk  to  sign  and  deliver 
bonds  for  the  sum  subscribed.  The  bonds  recited  that  they 
were  issued  by  authority  of  the  common  council,  and  that  three- 
fourths  of  the  legal  voters  had  petitioned  for  the  same,  as  re- 
quired by  the  charter.  In  a  suit  subsequently  brought  by 
an  innocent  holder  for  value,  to  recover  the  amount  of  unpaid 
coupons  for  interest,  it  was  held  inadmissible  for  the  defend- 
ants to  show  that  three-fourths  of  the  legal  voters  of  the  city 
had  not  signed  the  petition  for  the  stock  subscription.  A 
similar  ruling  was  made  in  Van  Hostrup  v.  Madison  City,  I 
Wallace.  291,  and  in  Mercer  County  v.  Racket,  i  Wallace, 
83.  The  same  principle  has  recently  been  asserted  in  this 
court,  after  very  grave  consideration,  and  it  must  be  consid- 
ered as  settled.  In  St.  Joseph  Township  v.  Rogers,  16  Wall. 
644,  it  is  stated  thus :  '  Power  to  issue  bonds  to  aid  in  the 
construction  of  a  railroad  is  frequently  conferred  upon  a  mu- 
nicipality in  a  special  manner,  or  subject  to  certain  regula- 
tions, conditions  or  qualifications,  but  if  it  appears  by  their 
recitals  that  the  bonds  were  issued  in  conformity  with  these 
regulations,  and  pursuant  to  those  conditions  and  qualifica- 
tions, proof  that  any  or  all  these  recitals  were  incorrect  will 
not  constitute  a  defence  for  the  corporation  in  a  suit  on  the 
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bonds  or  coupons,  if  it  appears  that  it  was  the  sole  province 
of  the  municipal  officers  who  executed  the  bonds  to  decide 
whether  or  not  there  had  been  an  antecedent  compliance  with 
the  regulation,  condition  or  qualification,  which  it  is  alleged 
was  not  fulfilled.'  There  is  nothing  in  the  case  of  Marsh  v. 
Fulton  County,  lo  Wall.  676,  at  all  inconsistent  with  the  rule 
thus  asserted.  In  that  case  there  were  no  recitals  in  the  bonds^ 
and  there  was  no  decision  that  the  conditions  precedent  to  a 
subscription,  or  to  the  gift  of  authority  to  subscribe,  had  been 
performed.  The  question  was,  therefore,  open.  What  we 
have  said  disposes  of  the  present  case  without  the  necessity 
of  particular  consideration  of  the  matters  urged  in  the  argu- 
ment of  the  defendant  below.  It  was  inadmissible  to  show 
what  was  attempted  to  be  shown,  and  even  if  it  had  been  ad- 
missible, the  effort  to  assimilate  the  case  to  Marsh  v.  Fulton 
County  would  fail.  There  the  subscription  was  for  the  stock 
of  a  different  corporation  from  that  for  which  the  people  had 
voted.'*3*» 

Town  of  Coloma  v.  Evans,  supra.  In  this  case,  legislative  authority 
was  given  to  the  town  to  make  the  subscription  and  issue  the  bonds  on 
the  previous  sanction  of  a  popular  vote,  to  be  ascertained,  as  the  court 
construed  the  enactment,  by  the  ofHcers  of  the  town,  who  were  empow- 
ered to  execute  the  bonds.  The  bonds  were  executed  in  due  form  by 
the  proper  officers,  and  duly  registered  with  the  auditor  of  state,  and 
contained  the  recital  that  they  "  are  issued  under  and  by  virtue  of  the  act 
incorporating  the  railroad  company,"'  approved  March  24th,  1869,  ^'  and 
in  accordance  with  the  vote  of  the  electors  of  said  township  of  Coloma,  at 
a  regular  election  held  July  28,  i86g,  in  accordance  with  said  law" 

The  scope  and  effect  of  the  doctrine  of  the  court  are  illustrated  by  the 
following  brief  separate  opinion  in  the  case,  given  by  Mr.  Justice  Brad- 
ley, who  says : 

"  I  dissent  from  the  opinion  of  the  court  in  this  case,  so  far  as  it  may 
be  construed  to  reaffirm  the  first  point  asserted  in  the  case  of  Knox 
County  V.  Aspinwall,  to  wit :  that  the  mere  execution  of  a  bond  by  offi- 
cers charged  with  the  duty  of  ascertaining  whether  a  condition  precedent 
has  been  performed,  is  conclusive  proof  of  its  performance;  If,  when 
the  law  requires  a  vote  of  tax-payers,  before  bonds  can  be  issued,  the 
supervisor  of  a  township,  or  the  judge  of  probate  of  a  county,  or  other 
officer  or  magistrate,  is  the  officer  designated  to  ascertain  whether  such 
vote  has  been  given,  and  is  also  the  proper  officer  to  execute  and  who 
does  execute  the  bonds ;  and  if  the  bonds  themselves  contain  a  state- 
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Sec.  II.  Estoppel  by  recital — Failure  to  give  notice  of  elec- 
tion, or  notice  for  the  required  time. — ^As  showing  the  applica- 
cation  and  effect  of  the  doctrine  stated  in  the  preceding  sec- 

ment  or  recital  that  such  vote  has  been  given,  then  the  bona  fide  pur- 
chaser of  the  bonds  need  go  back  no  further.  He  has  a  right  to  rely  on  the 
statement  as  a  determination  of  the  question.  But  a  mere  execution  and 
issue  of  the  bonds  without  such  recital,  is  not,  in  my  judgment,  conclu- 
sive. .  It  may  h^  prima  facie  sufficient ;  but  the  contrary  may  be  shown. 
This  seems  to  me  to  bf  the  true  distinction  to  be  taken  on  this  subject, 
and  I  do  not  think  that  the  c  ^/ntrary  has  ever  been  decided  by  this  court 
There  have  been  various  dicta  to  the  contrary,  but  the  cases,  when  care- 
fully examined,  will  be  found  to  have  had  all  the  prerequisites  necessary 
to  sustain  the  bonds,  according  to  my  view  of  the  case.  This  view  was 
distinctly  announced  by  this  court  in  the  case  of  Lynde  v.  The  County 
of  Winnebago,  16  Wall.  13.  In  the  case  now  under  consideration,  there 
is  a  sufficient  recital  in  the  bond  to  show  that  the  proper  election  was 
held  and  the  proper  vote  given  ;  and  the  bond  was  executed  by  the  offi- 
cers whose  duty  it  was  to  asceftain  these  facts.  On  this  ground,  and  this 
alone,  I  concur  in  the  judgment  of  the  court." 

In  the  same  case  Mr.  Justice  Strong,  in  the  main  opinion,  after  resting 
the  judgment  on  the  principle  stated  in  the  text,  makes  this  reference  to 
the  case  of  Knox  County  v.  Aspinwall : 

"  Indeed,  some  of  our  decisions  have  gone  farther.  In  the  leading  case 
of  Knox  County  v.  Aspinwall,  21  How.  544,  the  decision  was  rested  upon 
two  grounds.  One  of  them  was  that  the  mere  issue  of  the  bonds  con- 
taining a  recital  that  they  were  issued  under  and  in  pursuance  of  the 
legislative  act,  was  a  sufficient  basis  for  an  assumption  by  the  purchaser 
that  the  conditions  on  which  the  county  (in  that  case]  was  authorized  to 
issue  them  had  been  complied  with,  and  it  was  said  the  purchaser  was 
not  bound  to  look  farther  for  evidence  of  such  compliance,  though  the 
recit  il  did  not  affirm  it.  This  position  was  supported  by  reference  to 
the  Royal  British  Bank  v.  Turquand,  6  Ellis  &  Blackburn,  327,  a  case  in 
the  Exchequer  Chamber,  which  iully  sustains  it,  and  the  decision  in 
which  was  concurred  in  by  all  the  judges.  This  position  taken  in  Knox 
County  V.  Aspinwall,  has  been  more  than  once  reaffirmed  in  this  court. 
It  was  in  Moran  v.  Miami  County,  2  Black,  732 ;  in  Mercer  County  v. 
Hacket,  i  Wall.  83;  in  Supervisors  v.  Schenk,  5  Wall.  784.  and  in 
Meyer  v.  Muscatine,  i  Wall.  384.  It  has  never  been  overruled,  and 
whatever  doubts  may  have  been  suggested  respecting  its  correctness  to 
the  full  extent  to  which  it  has  sometimes  been  announced,  there  should 
be  no  doubt  of  the  entire  correctness  of  the  other  rule  asserted  in  Knox 
County  V.  Aspinwall.  That,  we  think,  has  been  so  firmly  seated  in 
reason  and  authority  that  it  cannot  be  shaken." 

In  further  explanation  we  may  remark  that  the  recital  xn  Knox  County 
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tion  as  to  compliance  with  conditions  precedent — particularly 
in  respect  of  the  very  common  one  of  a  previous  election  or 
the  assent  of  a  given  proportion  of  the  tax-payers — a  brief 
reference  may  be  made  to  some  of  the  most  recent  decisions 
of  the  Supreme  Court,  in  which  it  is  evident  that  the  whole 
subject  again  underwent  thorough  consideration.  In  Hum- 
boldt Township  v.  Long,  bonds  issued  under  legislative  au- 
thority requiring  a  popular  vote  at  an  election  of  which  thirty 
days  notice  were  to  be  given,  and  which  contained  a  recital 
(made  by  the  officers  having  the  power,  as  construed,  to  de- 
termine whether  the  conditions  of  fact  had  been  complied 
with  and  to  issue  the  bonds)  to  the  effect  that  they  were 
**  issued  in  pursuance  of  and  in  accordance  with  the  act  of  the 
legislature,"  stating  it,  were  held  not  invalid  in  the  hands  of 
a  holder  for  value,  before  due,  without  notice,  because  the 
election  was  held  within  less  than  thirty  days  after  the  date 
of  the  order  providing  for  it.^' 

V.  Aspinwall  was  in  these  words :  "  This  bond  is  issued  in  part  payment 
of  a  subscription  of  $200,000,  by  the  said  Knox  county,  to  the  capital 
stock,  etc.,  by  order  of  the  board  of  commissioners  in  pursuance  of  the 
3d  section  of  the  act,  etc.,  approved  January  15,  1849."  '^^  ^^^  required 
the  previous  sanction  of  a  majority  of  the  qualified  voters  of  the  county, 
and  the  defence  was  failure  to  comply  with  the  statute  in  respect  to  the 
notices  for  the  election.  And  the  proposition  which '  has  been  doubted 
elsewhere,  and  from  which  Mr.  Justice  Bradley  dissents,  is  contained  in 
the  following  sentence  extracted  from  the  opinion  of  Mr.  Justice  Nelson 
in  that  case,  who,  after  quoting  the  foregoing  recital  in  the  bond  (which 
it  will  be  seen  does  not  expressly  state  that  there  was  nn  election),  says : 
*'  The  purchaser  was  not  bound  to  look  further  for  evidence  of  a  com- 
pliance with  the  conditions  to  the  grant  of  the  power."  In  Moran  v. 
Miami  County,  2  Black,  722,  732,  the  court  say :  "  We  think  and  adjudge 
that  the  recitals  in  the  bonds  are  conclusive  [of  compliance  with  the 
precedent  condition],  constituting  an  estoppel  in  pais  upon  the  defend- 
ants in  this  suit."  Other  cases  to  the  same  effect  in  the  Supreme  Court 
will  be  adverted  to  as  we  proceed.  In  Marcy  v.  Oswego  Township,  U. 
S.  Sup.  Court,  Oct.  Term,  1875,  3  Cent.  Law  Jour.,  389,  the  doctrine  as 
contained  in  the  text  was  reasserted  almost  in  the  same  language. 

3*  Humboldt  Township  v.  Long,  U.  S.  Sup.  Court,  Oct.  Term,  1875, 
3  Cent.  Law  Jour.  494.  The  court  thus  states  the  ground  of  its  de- 
cision :  "  The  board  of  county  commissioners,  who  caused  the  bonds 
to  be  issued,  were  constituted  the  authority  to  determine  whether  the 
conditions  of  fact,  made  by  the  statute  precedent  to  the  exercise  of 
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The  principle  adopted  and  the  reasoning  of  the  court  by 
which  it  is  sustained,  lead,  it  would  seem,  logically  to  the  con- 
clusion (although  there  is,  perhaps,  no  case  in  the  Supreme 
Court  where  the  facts  required  a  direct  decision  of  the  point) 
that  where  the  power  to  issue  the  bonds  is  given  upon  the 
condition  of  a  previous  vote  in  favor  of  the  proposition,  that 
the  public  or  municipal  officers  can,  where  no  vote  whatever 
has  been  taken,  or  the  proposition  has  been  voted  down^  bind  the 
county  or  municipality  by  th^  false  recitals  in  such  unauthor- 
ized bonds,  provided  they  are  issued  by  the  officers  entrusted 
by  the  statute  with  the  power.  Under  this  doctrine,  limita- 
tions upon  the  exercise  of  the  power  intended  to  prevent 
fraud  and  to  secure  a  compliance  with  the  conditions  upon 
which  the  bonds  are  authorized,  are  of  little  practical  value, 
and  generally  prove  illusory. 

So  in  Coloma  v.  Evans,  supra — 3.  case  from  Illinois — ^the 

the  authority  granted  to  execute  and  issue  the  bonds,  had  been  per- 
formed, and  their  recital  in  the  bonds  issued  by  them  is  conclusive  in 
a  suit  against  the  township  brought  by  a  bona  fide  holder."  (So  held 
in  Marcy  v.  Township  of  Oswego,  at  this  term,  3  Cent.  Law  Jour.  389 ; 
see  infra,  sec.  13.)  "In  so  ruling  we  but  decided  what  had  often 
t>efore  been  decided,  and  what  ought  to  be  regarded  as  a  fixed  rule. 
Applying  it  to  the  solution  of  the  question  now  before  us,  it  is  plain  that 
the  bonds  are  not  ihvalid  because  ail  the  notice  of  the  popular  election 
was  not  given  which  the  legislative  act  directed.  The  election  was  a 
step  in  the  process  of  execution  of  the  power  granted  to  issue  bonds  in 
payment  of  a  municipal  subscription  to  the  stock  of  a  railroad  company. 
It  did  not  itself  confer  the  power.  Whether  that  step  had  been  taken 
or  not,  and  whether  the  election  had  been  regularly  conducted,  with  suf- 
ficient notice,  and  whether  the  requisite  majority  of  votes  had  been  cast 
in  favor  of  a  subscription,  and  consequent  bond  issue,  were  questions 
which  the  law  submitted  to  the  board  of  county  commissioners  and  which 
it  was  necessary  for  them  to  answer  before  they  could  act.  In  the  pres- 
ent case  the  board  passed  upon  them  and  issued  the  bonds,  asserting  by 
the  recitals  that  they  were  issued  '  in  pursuance  of  and  in  accordance 
with  the  act  of  the  legislature.'  Thus  the  plaintiff  below  took  them, 
without  knowledge  of  any  irregularities  in  the  process  through  which  the 
legislative  authority  was  exercised,  and  relying  upon  the  assurance  given 
by  the  board  that  the  bonds  had  been  issued  in  accordance  with  the 
law.  In  his  hands,  therefore,  they  are  valid  instruments."  See  Town 
of  Elmswood  v.  Marcy,  U.  S.  Sup.  Court,  Oct.  i,  1875,  see  infra,  sec.  13; 
St.  Joseph  Township  v.  Rogers,  16  Wall.  644,  664,  1872. 
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local  ofHcers  of  the  town  were  empowered  by  the  statute  to 
issue  bonds,  provided  a  majority  of  the  voters  of  the  town 
voted  for  the  subscription,  which  fact,  the  statute  provided, 
shall  appear  by  the  statement  of  the  town  clerk,  filed  with 
the  county  clerk,  showing  the  vote  given,  the  amount  voted, 
and  the  rate  of  interest:  it  was  held  in  favor  of  a  bona  fide 
owner  of  the  bonds  issued  containing  a  recital  of  an  election, 
that  such  an  owner  need  not  look  beyond  the  recitals  made 
in  the  bonds  by  the  local  officers  authorized  to  issue  them 
for  evidence  of  the  existence  of  the  facts  in  pais  thus  recited, 
the  decision  a,nd  declaration  of  that  decision  in  the  bonds 
being  conclusive  upon  the  town.  The  court  said :  "  After  all, 
this  is  not  an  open  question,  as  between  a  bona  fide  holder 
of  the  bonds  and  the  township,  whether  all  the  prerequisites 
to  their  issue  have  been  complied  with.  Apart  from  and  be- 
yond the  reasonable  presumption  that  the  officers  of  the  law, 
the  township  officers,  discharged  their  duty,  the  matter  has 
passed  into  judgment.  The  persons  appointed  to  decide 
whether  the  necessary  prerequisites  to  their  issue  had  been 
completed  have  decided  and  certified  their  decision.  They 
have  declared  the  contingency  to  have  happened  on  the  oc- 
currence of  which  the  authority  to  issue  the  bonds  was  com- 
plete. Their  recitals  are  such  a  decision,  and  beyond  those 
a  bona  fide  purchaser  is  not  bound  to  look  for  evidence  of  the 
existence  of  things  in  pais.  He  is  bound  to  know  the  law 
conferring  upon  the  municipality  power  to  give  the  bonds  on 
the  happening  of  a  contingency,  but  whether  that  has  hap- 
pened or  not  is  a  question  of  fact,  the  decision  of  which  is 
by  the  law  confided  to  others,  to  those  most  competent  to 
decide  it,  and  which  the  purchaser  is,  in  general,  in  no  con- 
dition to  decide  for  himself" 

Sec.  12.  Condition  precedent — Onus  probandi — Estoppel  by 
recital. — In  another  important  case,  it  appeared  that  legisla- 
tive authority  was  given  to  certain  officers  of  a  town  to  bor- 
row money  to  aid  the  building  of  a  railway,  and  to  issue 
bonds  therefor,  provided  the  written  assent  of  two-thirds  of 
the  resident  tax-payers  should  be  previously  obtained  by  said 
town  officers  and  filed  in  the  county  clerk's  office,  with  an 
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affidavit  of  such  officers  verifying  such  assent.  A  list  of  as- 
senting tax-payers  was  filed  in  the  clerk's  office,  and  also  the 
required  affidavit;  bonds  were  issued  and  were  in  the  hands 
of  a  holder  for  value :  on  the  trial  the  question  arose  whether 
the  plaintiff  must  prove  the  signatures  to  the  assent  to  be 
genuine,  and  it  was  held  by  the  Supreme  Court  of  the  United 
States,  denying  Starin  v.  Genoa,  and  Gould  v.  Sterling,  23 
N.  Y.  439,  456,  that  no  such  onus  rested  on  him ;  that  the 
town  officers  were  created  a  tribunal  to  determine  whether 
two-thirds  of  the  resident  tax-payers  had  assented,  and  that 
on  their  decision  the  purchaser  might  rely  without  looking 
further,  and  that  the  town  was  concluded,  in  favor  of  an  in- 
nocent holder,  from  denying  that  the  condition  precedent 
bad  been  performed.^' 

3*  Town  of  Venice  v.  Murdock,  U.  S.  Sup.  Court,  Oct,  Terra,  187^,3 
Cent.  Law  Jour.  322.  In  The  People  v.  Mead,  36  N.  Y.  224,  1867,  the 
decision  in  Starin  v.  Genoa  and  Gould  v.  Sterling  was  adhered  to  by  the 
Court  of  Appeals  of  New  York,  although  the  court  admitted  it  was  con- 
trary to  the  decisions  of  the  Supreme  Court  of  the  United  States  as  to  the 
evidence  of  the  assent  of  the  tax-payers.  In  Venice  v.  Murdock,  supra^ 
Mr.  Justice  Strong,  speaking  of  Starin  v.  Genoa  and  Gould  v.  Sterling, 
says :  "  These  decisions  are  in  conflict  with  the  rulings  of  this  court  in 
Bissell  V.  Jeffersonville,  24  How.  287 ;  Knox  County  v.  Aspinwall.  21 
How.  539  ;  Mercer  County  v.  Hackett,  i  Wall.  83,  and  other  cases  which 
we  have  cited.  They  are  in  conflict  also  with  decisions  in  other  state 
courts.  Society  for  Savings  v.  New  London,  29  Conn.  174;  Railroad 
Company  v.  Evansville,  1 5  Ind.  395 ;  Commissioners  v.  Nichols,  14 
Ohio  (n.  s.)  360.  We  have  carefully  considered  the  reasons  given  for  the 
judgments  in  the  New  York  cases,  without  being  convinced  by  them. 
They  ignore  the  paramount  purpose  for  which  the  bonds  were  authorized 
by  the  legislature,  and  they  treat  the  written  assent  of  the  taxables  as 
the  authority  to  the  township  officers,  when,  in  fact,  the  power  was  given 
by  the  legislature,  and  it  was  only  left  to  the  town  to  determine  by  the 
action  of  two-thirds  of  the  resident  taxables  whether  the  supervisors  and 
commissioners  might  act  under  the  power.  In  Gould  v.  Sterling  the  leg- 
islative act  required  no  affidavit  to  be  filed  with  a  statement  of  the  assent- 
ing tax-payers,  and  in  Starin  v.  Genoa  the  affidavit  filed  was  regarded 
as  merely  verifying  that  the  persons  whose  names  appeared  on  the  as- 
sents comprised  two-thirds  of  all  the  resident  tax-payers.  But  it  is  ob- 
vious that  if  no  more  than  this  was  meant  by  the  required  affidavit,  it 
was  wholly  useless,  for  the  assessment  rolls  of  the  township  would  have 
shown  as  much."    And  the  rule,  as  stated  in  Dillon  on  Munic.  Corp. 
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Sec.  13.  Estoppel  by  recital  to  set  up  defence  of  an  over-- 
issue  contrary  to  the  enabling  act. — Among  the  limitations,  or 
attempted  limitations,  upon  the  exercise  of  the  power  to  issue 
bonds,  one  not  unfrequently  provided  is,  that  the  amount 
voted  or  issued  shall  not  exceed  a  specified  proportion  of  the 
taxable  property  of  the  municipality,  or  such  a  sum  as  will 
require  a  greater  levy  of  taxes  than  a  specified  rate  on  the 
taxable  property  to  pay  the  annual  interest  on  the  bonds. 
The  effect  of  a  disregard  of  this  limitation  by  the  officers  en- 
trusted by  the  statute  with  the  exercise  of  the  power,  came 
for  the  first  time  before  the  Supreme  Court  at  the  October 
term,  1875,  in  a  case  arising  under  the  legislation  of  Kansas.33 

sees.  418,  419,  is  approved.    The  case,  Venice  v.  Murdock,  is  so  im- 
portant in  overturning,  so  far  as  the  Federal  courts  are  concerned,  the 
judgment  of  the  Court  of  Appeals  of  New  York,  and  as  respects  the  prop- 
osition it  establishes,  that  we  reproduce  the  additional  reasons  given  by 
the  Supreme  Court  in  support  of  its  judgment:   "It  is  very  obvious,** 
says  Strong,  J.,  "  that  if  the  act  of  the  legislature  which  authorized  an 
issue  of  bonds  in  aid  of  the  construction  of  the  railroad  on  the  written 
assent  of  two-thirds  of  the  resident  tax  payers  of  the  town  intended  that 
the  holder  of  the  bonds  should  be  under  obligation  to  prove  by  par«I 
evidence  that  each  case  of  the  two  hundred  and  fifty-nine  names  signed 
to  the  written  assent  was  a  genuine  signature  of  the  person  who  bore  the 
name,  the  proffered  aid  to  the  railroad  company  was  a  delusion.    No 
sane  person  would  have  bought  a  bond  with  such  an  obligation  resting 
upon  him  whenever  he  called  for  payment  of  principal  or  interest.     If 
such  was  the  duty  of  the  holder,  it  was  always  his  duty.     It  could  not  be 
performed  once  for  all.    The  bonds  retained  in  the  hands  of  the  company 
would  have  been  no  help  in  the  construction  of  the  road.    It  was  only 
because  they  could  be  sold  that  they  were  valuable.    Only  thus  could 
they  be  applied  to  the  construction.    Yet  it  is  not  to  be  doubted  the  leg- 
islature had  in  view  and  intended  to  give  substantial  aid  to  the  railroad 
company,  if  a  sufficient  number  of  the  tax-payers  assented.    They  must 
have  contemplated  that  the  bonds  would  be  offered  for  sale,  and  it  is  not 
to  be  believed  they  intended  to  impose  such  a  clog  upon  their  salable- 
ness  as  would  rest  upon  it  if  every  person  proposing  to  purchase  was 
required  to  enquire  of  each  one  whose  name  appeared  to  the  assent 
whether  he  had  in  fact  signed  it." 

©Marcy  v.  Township  of  Oswego,  MSB.  U.  S.  Sup.  Coort,  Oct.  term, 
1875,  3  ^6i^t.  Law  Jour.  389.  The  legislative  provision  is  essential  to  an 
accurate  understanding  of  the  judgment  and  view  of  the  court.  The  act 
of  the  legislation  under  which  the  bonds  purported  to  have  been  issued. 
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.  The  bonds  were  duly  executed,  and  contained  a  recital  of 
the  act,  and  that  they  were  issued  **in  virtue  of  and  in  ac- 
cordance*' with  it,  and  '*in  pursuance  of  and  in  accordance 
with  the  vote  of  three-fifths  of  the  legal  voters  of  the  town- 
ship, at  an  election  to  be  held  on  "  a  specified  day.  The 
plaintiff  was  a  bona  fide  holder  for  value,  without  notice. 
The  defence  was  that  they  were  voted  and  issued  at  one 
time,  as  one  act,  and  in  payment  of  one  subscription  in  excess 
of  the  amount  authorized  by  the  statute.  The  circuit  justice 
of  the  United  States  for  the  circuit  distinguished  the  case 
from  Knox  County  v.  Aspinwall,  before  referred  to,  on  the 
ground  that  the  statute  imposing  the  limitation,  the  order  for 
the  election,  the  proposition  submitted,  the  order  for  the 
issue  of  the  bonds  and  the  latest  assessment  roll  were  not, 
properly,  matters  in  pais,  but  were  all  public,  all  open  and 
all  accessible,  and  all  of  record,  and  if  consulted  by  the  pur- 
chaser would  have  shown  the  bonds  to  have  been  voted  and 
issued  in  violation  of  the  express  limitation  upon  the  power 
contained  in  the  statute.  But  the  judgment  of  the  circuit 
court  was  reversed,  three  judges  dissenting,  and  the  defence 
h%ld  unavailing.  The  case  was  considered  to  fall  within  the 
principle  of  the  previous  decisions.  Mr.  Justice  Strong, 
speaking  for  the  court,  after  stating  the  facts,  as  we  have 

was  passed  February  25,  1870.  Laws  of  Kansas,  1870,  p.  189.  The 
first  section  enacted  that  whenever  fifty  of  the  qualified  voters,  being 
fireeholders,  of  any  municipal  township  in  any  county  should  petition 
the  board  of  county  commissioners  of  such  county  to  submit  to  the  quali- 
fied voters  of  the  township  a  proposition  to  take  stock  in  the  name  of 
such  township,  in  any  railroad  proposed  to  be  constructed  into  or 
through  the  township,  designating  in  the  petition,  among  other  things, 
the  amount  of  stock  proposed  to  be  taken,  it  should  be  the  duty  of  the 
board  to  cause  an  election  to  be  held  in  the  township  to  determine 
whether  such  subscription  should  be  made  ;  provided,  that  the  amount 
of  bonds  voted  by  any  township  should  not  be  above  such  a  sum  as 
would  require  a  levy  of  more  than  one  per  cent,  per  annum  on  the  tax- 
able property  of  such  township  to  pay  the  yearly  interest.  The  second 
section  directed  the  board  of  county  commissioners  to  make  an  order  for 
holding  the  election  contemplated  in  the  preceding  section,  and  to  specify 
therein  the  amount  of  stock  proposed  to  be  subscribed,  and  also  to  pre- 
scribe the  form  of  the  ballots  to  be  used.    The  fifth  section  enacted  that 
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given  them,  observed :  "  In  view  of  these  facts,  and  of  the 
decisions  heretofore  made  by  this  court,  the  question  can  not 
be  considered  an  open  one.  We  have  recently  reviewed  the 
subject  in  the  case  of  The  Town  of  Coloma  v.  Evans,  {supra^ 
sec.  10,)  and  re-asserted  what  had  been  decided  before,  namely, 
that  where  legislative  authority  has  been  given  to  a  munici- 
pality to  subscribe  for  the  stock  of  a  railroad  company,  and 
to  issue  municipal  bonds  in  payment  of  the  subscription,  on 
the  happening  of  some  precedent  contingency  of  fact,  and 
where  it  may  be  gathered  from  the  legislative  enactment  that 
the  officers  or  persons  designated  to  execute  the  bonds  were 

if  three-fifths  of  the  electors  voting  at  such  election  should  vote  for  the 
subscription,  the  board  of  county  commissioners  should  order 'the  county 
clerk  to  make  it  in  the  name  of  the  township,  and  should  cause  such 
bonds  as  might  be  required  by  the  terms  of  the  vote  and  subscription  to 
be  issued  in  the  name  of  such  township,  to  be  signed  by  the  chairman  of 
the  board,  and  attested  by  the  clerk  under  the  seal  of  the  county. 

In  Marcy  v.  Township  of  Oswego,  supra ^  bonds  to  which  the  coupons 
were  attached  contained  the  following  r^^//^/.*  "  This  bond  is  executed 
and  issued  by  virtue  of,  and  in  accordance  with,  an  act  of  the  legislature 
of  the  said  state  of  Kansas,  entitled  '  An  act  to  enable  municipal  town- 
ships to  subscribe  for  stock  in  any  railroad,  and  to  provide  for  the  pay- 
ment of  the  same,  approved  February  25th,  1870,'  and  in  pursuance  of 
and  in  accordance  with  the  vote  of  three-fifths  of  the  legal  voters  of  said 
township  of  Oswego,  at  a  special  election  duly  held  on  the  17th  day  of 
May,  A.  D.  1870.'*  Each  bond  also  declared  that  the  board  of  county 
commissioners  of  the  county  of  Labette,  of  which  county  the  township 
of  Oswego  is  a  part,  had  caused  it  to  be  issued  in  the  name  and  in  behalf 
of  said  township,  and  to  be  signed  by  the  chairman  of  the  said  board  of 
county  commissioners  and  attested  by  the  county  clerk  of  the  said 
county,  under  its  seal.  Accordingly,  each  bond  was  thus  signed,  at- 
tested and  sealed.  The  bonds  were  registered  in  the  ofHce  of  the  state 
auditor,  and  certified  by  him  in  accordance  with  the  provisions  of  an 
act  of  the  legislature.  His  certificate  on  the  back  of  each  bond  declared 
that  it  had  been  regularly  and  legally  issued ;  that  the  signatures  thereto 
were  genuine,  and  that  it  had  been  duly  registered  in  accordance  with 
the  act  of  the  legislature. 

The  defence  to  the  bonds  was  that  there  had  been  an  over-issue ^  con- 
trary to  the  statute.  The  bond,  it  will  be  observed,  contains  no  state- 
ment on  this  point,  but  it  was  held  by  the  Supreme  Court  that  the  recital 
in  the  bonds  estopped  the  township  from  making  this  defence  against  a 
bona  fide  holder. 

The  case  of  Marcy  v.  Township  of  Oswego  was  cited  and  approved  in 
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invested  with  power  to  decide  whether  the  contingency  hi 
happened,  or  whether  the  fact  existed  which  was  a  necessa 
condition  precedent  to  any  subscription  or  issue  of  the  bom 
their  decision  is  final  in  a  suit  by  the  bona  fide  holder  of  t 
bonds  against  the  municipality,  and  a  recital  in  the  bonds  tli 
therequirementsof  the  legislative  act  have  been  complied  wi 
is  conclusive.  And  this  is  more  emphatically  true  when  t 
fact  is  one  peculiarly  within  the  knowledge  of  the  persons 
whom  the  power  to  issue  the  bonds  has  been  conditional 
granted.  "3^ 
Humboldt  Township  v.  LoDg,  decided  at  the  same  term,  the  co 

"  There  is  no  essential  difference  between  this  case  and  that.  The 
sessmeni  rolls  of  the  township  may  have  been  proper  evidence  for 
consideration  of  the  board  of  county  commissioners  when  they  w 
enquiring  what  the  value  of  the  taxable  property  of  the  township  w 
but  the  bonds  are  not  invalid  in  the  hands  of  a  bona  fide  holder 
reason  of  their  having  been  voted  and  issued  in  excess  of  the  statut 
limit,  as  shown  by  the  rolls.  Whatever  maybe  the  right  of  the  towns! 
as  against  those  who  issued  the  bonds,  it  cannot  be  set  up  against  a  ht 
fide  holder  of  the  bonds  that  the  amount  issued  was  too  lai^e,  in 
fwe  of  the  decision  of  the  board,  and  their  recital  that  the  bonds  w 
issued  pursuant  to  and  in  accordance  with  the  act  of  1S70."    See  suf, 

M  la  the  dissenting  opinion  of  Mr.  Justice  Miller,  (with  whom  concur 
Davis  and  Field,  JJ.,)  the  viewof  the  court  is  strongly  combatled.  A 
extracts  will  show  the  opinion  of  the  dissentients,  and  bring  into  cle; 
relief  the  views  of  the  court: 

"  In  the  cases  under  consideration,"  says  Miller,  J.,  "  this  proviMOi 
the  statute  was  wholly  disregarded.  I  am  not  sure  that  the  relai 
amount  of  the  bonds,  and  of  the  taxable  property  of  the  towns,  is  gi 
in  these  cases  with  exactness,  but  I  do  know  that  in  some  of  the  a 
tried  before  me  last  summer  in  Kansas,  it  was  shown  that  the  first : 
only  issue  of  such  bonds  exceeded  in  amount  the  entire  value  of  the  I 
able  property  of  the  town,  as  shown  by  the  lax  list  of  the  year  preced 
the  issue.  This  court  holds  that  such  a  showing  is  no  defence  to 
bonds,  notwithstanding  the  express  prohibition  of  the  legislature.  I 
therefore  clear  that  so  long  as  this  doctrine  is  upheld,  it  is  not  in 
power  of  the  legislature  to  authorize  these  corporations  to  issue  bo 
under  any  special  circumstances,  or  with  any  limitation  in  the  use  of 
power,  which  may  not  be  disregarded  with  impunity.  It  may  be 
wisest  policy  to  prevent  the  issue  of  such  bonds  altogether.  But  it  is 
for  this  court  to  dictate  a  policy  for  the  states  on  that  subject.    The  re; 
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These  cases  afford,  perhaps,  a  more  striking  illustration 
than  any  previously  decided  by  that  court,  that  the  purchaser 
may  implicitly  rely  upon  the  recitals  in  the  bonds  made  by 
the  proper  officers,  that  the  authority  to  issue  them  has  arisen, 

of  the  decision  is  a.  most  extraordinary  one.    It  stands  alone  in  the  con- 
s    uction  of  powers  specifically  granted,  whether  the  source  of  the  power 
be  a  state  constitution,  an  act  of  the  legislature,  a  resolution  of  a  corpor- 
ate body,  or  a  written  authority  given  by  an  individual.'*     »     »     »     » 
"  No  such  principle  has  ever  been  applied  by  this  court,  or  by  any  other 
court,  to  a  state,  to  the  United  States,  to  private  corporations  or  to  indi- 
viduals.    I  challenge  the  production  of  a  case  in  which  it  has  been  so 
applied.     In  the  Floyd  Acceptance  Cases,  7  Wall.  666,  in  which  the  sec- 
retary of  war  had  accepted  time  drafts  drawn  on  him  by  a  contractor, 
which,  being  negotiable,  came  into  the  hands  of  bona  fide  purchasers 
before  due,  we  held  that  they  were  void  for  want  of  authority  to  accept 
them.     And  this  case  has  been  cited  by  this  court  more  than  once  with- 
out question.   No  one  would  think  for  a  moment  of  holding  that  a  power 
of  attorney  made  by  an  individual  cannot  be  so  limited  as  to  make  any- 
one dealing  with  the  agent  bound  by  the  limitation,  or  that  the  agent's 
construction  of  his  power  bound  the  principal.   Nor  has  it  ever  been  con- 
tended that  an  officer  of  a  private  corporation  can,  by  exceeding  his  au- 
thority, when  that  authority  is  express,  is  open  and  notorious,  bind  the 
corporation  which  he  professes  to  represent.    The  simplicity  of  the  de- 
vice by  which  this  doctrine  is  upheld  as  to  municipal  bonds  is  wofthy 
the  admiration  of  all  who  wish  to  profit  by  the  frauds  of  municipal  offi- 
cers.    It  is,  that  whenever  a  condition  or  limitation  is  imposed  upon  the 
power  of  those  officers  in  issuing  bonds,  they  are  the  sole  and  final  judges 
of  the  extent  of  those  powers.     If  they  decide  to  issue  them,  the  law  pre- 
sumes that  the  conditions  on  which  their  powers  depended  existed,  or 
that  the  limitation  upon  the  exercise  of  the  power  has  been  complied  with  ; 
and  especially  and  particularly  if  they  make  ^  false  recita/odhc  fact  on 
which  the  power  depends  in  the  paper  they  issue,  this  false  recital  has 
the  effect  of  creating  a  power  which  had  no  existence  without  it.    This 
remarkable  result  is  always  defended  on  the  ground  that  the  paper  is  ne- 
gotiable, and  the  purchaser  is  ignorant  of  the  falsehood.    But  in  the 
Floyd  Acceptance  Cases,  this  court  held,  and  it  wais  necessary  to  hold  so 
there,  that  the  enquiry  into  the  authority  by  which  negotiable  paper  was 
issued  was  just  the  same  as  if  it  were  not  negotiable,  and  that  if  no  such 
authority  existed,  it  could  not  be  aided  by  giving  the  paper  that  form. 
In  county  bonds  it  seems  to  be  otherwise.    In  that  case  the  court  held 
that  the  party  taking  such  paper  was  bound  to  know  the  law  as  it  affected 
the  authority  of  the  officer  who  issued  it.    In  county  bond  cases,  while 
this  principle  of  law  is  not  expressly  contradicted,  it  is  held  that  the  paper, 
though  issued  without  authority  of  law,  and  in  opposition  to  its  express 

30 
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and  that  he  is  under  no  obligation  to  consult  the  records,  of 
the  municipality,  and  is  not  charged  with  constructive  notice 
of  their  contents ;  and  this,  too,  it  will  be  observed,  where 
the  recital  in  the  bond  was  general,  and  not  specific  in  its 
nature,  and  where  the  facts  which  would  have  shown  the  issue 
of  the  bonds  to  have  been  illegal  were  matters  appearing 
upon  the  public  records  of  the  township. 

provisions,  is  still  valid.  There  is  no  reason  in  the  nature  of  the  condi- 
tion on  which  the  power  depends  in  these  cases  why  any  purchaser 
should  not  take  notice  of  its  existence  before  he  buys.  The  bonds  in 
this  case  were  issued  at  one  time,  as  one  act,  of  one  date  and  in  pay- 

« 

ment  of  one  subscription.  All  this  was  a  matter  of  record  in  the  town 
where  it  was  done. 

**  So,  also,  the  valuation  of  all  the  property  of  the  town  for  the  taxation 
of  the  year  before  the  bonds  were  issued  is  of  record  both  in  that  town 
and  in  the  office  of  the  clerk  of  the  countv  in  which  the  town  is  located. 
A  purchaser  had  but  to  write  to  the  township  clerk  or  the  county  clerk, 
to  know  precisely  the  amount  of  the  issue  of  bonds  and  the  value  of  the 
taxable  property  within  the  township.     In  the  matter  of  a  power  depend- 
ing on  these  facts,  in  any  other  class  of  cases,  it  would  be  held  that 
before  buying  these  bonds,  the  purchaser  must  look  to  those  matters  on 
which  their  validity  depended.    They  are  all  public,  all  open,  all  acces- 
sible,— the  statute,  the .  ordinance  for  their  issue,  the  latest  assessment 
roll.     But  in  favor  of  a  purchaser  of  municipal  bonds,  all  this  is  to  be  dis- 
regarded, and  a  debt  contracted  without  authority,  and  in  violation  of 
express  statute,  is  to  be  collected  out  of  the  property  of  the  helpless  man 
who  owns  any  in  that  district.     I  say  helpless  advisedly,  because  these 
are  not  /its  agents.    They  are  the  officers  of  the  law ;   appointed  or 
elected  without  his  consent,  acting  contrary,  perhaps,  to  his  wishes. 
Surely  if  the  acts  of  any  class  of  officers  should  be  valid  only  when  done 
in  conformity  to  law,  it  is  those  who  manage  the  affairs  of  towns,  counties 
and  villages,  in  creating  debts  which  not  they,  but  the  property  owners, 
must  pay."    *    *    *    "  It  is  easy  to  say,  and  looks  plausible  when  said, 
that  if  municipal  corporations  put  bonds  on  the  market,  they  must  pay 
them  when  they  become  due.    But  it  is  another  thing  to  say,  that  when 
an  officer  created  by  the  law  exceeds  the  authority  which  that  law  con- 
fers upon  him,  and  in  open  violation  of  law  issues  these  bonds,  the 
owner  of  property  lying  within  the  corporation  must  pay  them,  though 
he  had  no  part  whatever  in  their  issue  and  no  power  to  prevent  it.    This 
latter  is  the  true  view  of  the  matter.    As  the  corporation  could  only  ex- 
ercise such  power  as  the  law  conferred,  the  issuing  of  the  bonds  was  not 
the  act  of  the  corporation.     It  is  a  false  assumption  to  say  that  the  cor- 
poration put  them  on  the  market.     If  one  of  two  innocent  persons  must 
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Sec.  14.  Estoppel  by  recital  of  matter  of  fact,  e.  g,,  date  of 
subscription. — The  effect  of  recitals  in  the  bonds,  and  of  state- 
ments in  the  records  of  the  county  which  issued  the  bonds,  is 
considered  in  The  Town  of  Concord  v.  Portsmouth  Savings 
Bank.35  A  controlling  question  in  the  case  was  whether  the 
power  to  subscribe  for  stock  and  issue  bonds  therefor,  given 
by  the  act  March  26,  1869,  was  annulled  by  the  new  consti- 
tution of  the  state  (which  took  effect  July  2,  1870)  before  the 
subscription  was  made  or  a  valid  contract  to  subscribe  was 
completed.  The  court  held  that,  in  point  of  fact  a  legal  and 
binding  subscription  was  made,  or  agreed  to  be  made,  in  De- 
cember, 1869,  and  hence  the  defence  of  want  of  legal  power 
failed ;  and  it  then  proceeded  to  view  the  case  as  affected  by 
estoppel^  the  plaintiff  being  a  bona  fide  holder  for  value  with- 
out notice  of  any  defence.  The  court  held  that  a  recital  in 
the  bonds  that  the  subscription  was  made  in  December,  1869, 
being  the  recital  of  a  matter  of  fact,  and  a  fact,  too,  pecu- 
li^Lrly,  if  not  exclusively,  within  the  knowledge  of  the  board 
of  supervisors,  estopped  the  county  to  set  up  that  the  sub- 
scription was  not  made  until  after  July  2,  1870,  when  their 
authority  to  subscribe  had  expired.3^ 

suffer  for  the  unauthorized  act  of  the  township  or  county  officers,  it  is 
clear  that  he  who  could,  before  parting  with  his  money,  have  easily  as- 
certained that  they  were  unauthorized,  should  lose,  rather  than  the 
property  holder,  who  might  not  know  anything  of  the  matter,  or  if  he 
did,  had  no  power  to  prevent  the  wrong." 

35  Concord  v.  Portsmouth  Savings  Bank,  U.  S.  Sup.  Court,  Oct.  Term, 

1875. 
3*  Town  of  Concord  v.  Portsmouth  Savings  Bank,  Sup.  Court  U.  S.  Oct. 

Term,  1875.  ^^^  point  is  so  material  that  we  subjoin  the  opinion— de- 
livered by  Strong,  J., — on  this  point.  He  says :  "  There  is,  however, 
another  consideration  that  is  worthy  of  notice.  The  findings  of  the  court 
are  that  the  plaintiff  below  is  a  purchaser  of  the  bonds  for  a  valuable 
consideration,  having  purchased  them  before  their  maturity  and  without 
notice  of  any  defence.  They  were  executed  by  the  president  of  the 
board  of  supervisors  and  the  County  clerk.  They  recite  that  they  are 
issued  by  the  county  of  Moultrie, '  in  pursuance  of  the  subscription  of  the 
sum  of  eighty  thousand  dollars  to  the  capital  stock  of  the  Decatur,  Sulli« 
van  and  Mattoon  Railroad  Company,  made  by  the  board  of  supervisors 
of  said  county  of  Moultrie,  in  December,  A.  D.,  iSdg,  in  conformity  to  the 
provisions  of  an  act  of  the  general  assembly  of  the  state  of  Illinois,  ap- 
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Sec.  15.  What  constitutes  completed  subscription  or  contract 
to  subscribe, — Interesting  questions  have  arisen  as  to  what 
constitutes  a  subscription  on  the  part  of  a  municipality  or 
other  public  corporation,  or  a  valid  contract  to  subscribe,  to 
the  stock  of  a  railroad  company,  and  when  rights  are  vested 
thereunder  which  cannot  be  legislatively  impaired  without 
the  consent  of  the  parties  in  interest.  Where  a  precedent 
popular  vote  is  required,  and  upon  such  vote  authority  is 

proved  March  26.  A.  D.,  1869.'  Now,  if  it  be  supposed  that  the  pur- 
chaser of  bonds  with  such  recitals  was  bound  to  look  further  and  enquire 
what  was  the  authority  for  the  issue,  where  was  he  to  look  ?  Had  he 
looked  to  the  act  of  the  general  assembly  of  March  26,  1869.  he  would 
have  found  plenary  authority  for  a  stock  subscription  and  for  the  issue 
of  bonds  in  payment  thereof.  If  he  was  bound  to  know  that  the  consti- 
tutional provision  terminated  that  authority  after  July  2.  1870,  he  knew 
that  any  subscription  made  before  that  time  continued  binding  notwith- 
standing the  constitution,  and  that  bonds  issued  in  payment  of  it  were, 
therefore,  lawful.  If,  then,  he  had  enquired  whether  a  subscription  had 
been  made  before  July  2,  1870,  at  the  only  place  where  enquiry  should 
have  been  made,  namely,  at  the  records  of  the  board,  he  would  have 
found  an  order  to  subscribe,  equivalent  to  a  subscription  made,  in  De- 
cember, 1869,  corresponding  with  the  assertions  of  the  recitals,  aind  de- 
clared by  them  to  have  been  a  subscription.  He  could  have  made 
enquiry  nowhere  else  with  any  prospect  of  learning  the  truth.  Every 
step  he  could  have  taken  assured  him  that  the  recitals  were  true.  How. 
then,  can  the  county  be  permitted  to  set  up  against  a  bona  fide  holder  of 
the  bonds,  that  the  authority  to  make  a  subscription,  with  all  its  legiti- 
mate consequences,  had  expired  before  the  subscription  was  made,  in 
the  face  of  the  recitals  and  of  the  county  records  ?  Whether  it  had  ex- 
pired was  a  matter  of  fact,  not  of  law,  and  it  was  peculiarly,  if  not 
exclusively,  within  the  knowledge  of  the  board  of  supervisors.  After 
having  assured  a  purchaser  that  their  subscription  was  made  in  Decern* 
ber,  1869,  when  they  had  power  to  make  it,  it  would  be  tolerating  a  fraud 
to  permit  the  county  to  set  up,  when  called  upon  for  payment,  that  it  was 
not  made  until  after  July  2,  1870,  when  their  authority  expired.** 

Purchaser  not  affected  by  statements  in  county  records  contrary  to  re- 
citals in  the  bonds  issued  by  the  county.  Nicolay  v.  St.  Clair  County, 
3  Dillon,  C.  C.  R.  163,  1874.  In  Aller  v.  Cameron,  lb.  198,  the  defend- 
ant town  was  held  estopped  to  set  up  against  a  holder  of  its  bonds  for 
value,  that  it  was  not  legally  incorporated. 

Effect  of  recital  by  authorized  officers.  See  also  Chambers  County  v. 
Clews,  21  Wall.  317,  321;  Grand  Chute  v.  Winegar,  15  Wall.  3S5; 
Lynde  v,  County  of  Winnebago,   16  Wall.  6 ;  Railroad  Co.  v.  Otoe 


THE   LAW   OF   MUNICIPAL   BONDS.  473 

given  to  subscribe  for  the  stock,  the  vote  without  more  does 
not  constitute  a  contract  between  the  municipality  thus 
authorized  to  subscribe  and  the  railroad  company.^'' 

Sec  16.  Same — Power  may  be  annulled^  by  constitutional 
provision  or  legislative  action  before  rights  become  vested, — As 
illustrating  the  necessity  of  a  continued  existence  of  the 
power  to  issue  the  bonds,  and  as  showing  what  did  not 
amount  to  a  completed  contract  before  the  power  was  re- 
pealed by  a  constitutional  provision,  the  case  of  The  Town 
of  Concord  v.  Portsmouth  Savings  Bank  may  usefully  be 
referred  to.^^  Chronologically  stated,  the  facts  were  these : 
The  bonds  were  issued  under  the  act  of  March  7,  1867,  and 
so  recited.  The  act  enacted  that  certain  incorporated  towns 
and  cities,  and  towns  acting  under  the  township  organization 
law,  (among  which  it  was  conceded  the  town  of  Concord  was 
one,)  should  be  and  were  severally  authorized  to  appropriate 
such  sum  of  money  as  they  might  deem  proper  to  the  Chi- 
cago, Danville  and  Vincennes  Railroad  Company,  to  aid  in 
the  construction  of  the  road  of  said  company ;  to  be  paid  to 

County,  16  Wall.  667 ;  Mercer  County  v.  Racket,  x  Wall.  83 ;  Woods  v. 
Lawrence  County,  i  Black,  386;  Gelpcke  v.  Dubuque,  i  Wall.  175; 
Meyer  v.  Muscatine,  lb.  384 ;  Kennicott  v.  Supervisors,  16  Wall.  464. 

37  Aspinwall  v.  County  of  Jo  Daviess,  22  How.  364.  Supra,  sec.  14 ; 
infra,  sees.  16,  17 ;  Town  of  Concord  v,  Portsmouth  Savings  Bank,  in- 
fra; Harshman  v.  Bates  County,  3  Dillon,  C.  C.  R.  150,  162,  note;  s. c. 
affirmed  in  Supreme  Court,  October  Term,  1875.  I^iHon,  Munic.  Corp. 
(2d  £d.)  sec.  42  and  cases  cited. 

The  rights  of  a  municipality  as  a  stockholder  in  a  railroad  company, 
and  whose  stock  has  been  paid  for  by  the  bonds  of  the  municipality,  are 
no  greater  than  the  rights  of  other  stockholders,  and  unless  specially 
authorized  by  the  legislature,  the  railroad  company  has  no  power,  when 
receiving  the  subscription  and  bonds,  to  agree  to  put  the  municipality  in 
a  better  position  than  other  stockholders,  as,  for  example,  by  agreeing  to 
pay  a  fixed  rate  of  interest  on  such  stock,  equivalent  in  amount  to  the 
interest  on  the  municipal  bonds  issued  in  payment  therefor.  Pittsburgh 
etc.  R.  R.  Co.  v.  Alleghany  County,  Sup.  Court  Pa.  Nov.  15,  1874,  3 
Cent.  Law  Jour.  204.  Instance  in  which  there  was  legislative  authority 
for  such  a  contract,  see  case  of  the  Pittsburgh  and  Connelsville  R.  R. 
Co.,  13  P.  F.  Smith,  (Pa.),  126. 

3*  Concord  v.  Portsmouth  Savings  Bank,  U.  S.  Sup.  Court,  Oct.  Term, 
J875 ;  see  infra  sec.  17. 
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the  company  as. soon  as  the  track  of  said  road  should  have 
been  located  .and  constructed  through  said  city,  town  or 
township  respectively.  To  this  was  attached  the  following 
proviso  :  "  Provided,  however,  that  the  proposition  to  appi^o- 
priate  moneys  -tP  said  company  5hall  be  first  submitted  to  a 
vote  of  the  legal  voters  of  said  respective  townships,  towns 
or  cities,  at  a.  regular  annual  or  special  meeting,  by  giving  at 
least  ten  days'  notice  thereof;  and  a  vote  shall  be  taken 
thereon  by  ballot  at  the  usual  plage  of  election,  and  if  the 
majority  of  votes  cast  shall  be  in  favor  of  the  appropriation^ 
then  the  same  shall  be  made;  otherwise  not."  The  second 
section  empowered  and  required  the  authorities  of  said  mu- 
nicipalities  to  levy  and  qoUect  a  tax,  and  make  such  provis- 
ions as  might  ..be  n^cespary  for  the  prompt  payment  of  the 
appropriation  under, tjie  provisions  of  the  law.    . 

The  town  voted  9n,the  20th  day  of  November,  186^,  that 
it  would  make  a  donation,  provided  the  company  would  run 
its  railroad  through  .the  town.  On  the  20th  of  June,  1870, 
the  company  gave  notice  of  its  acceptance  of  the  dorx^^^^^' 

On  the  2d  day  of  July,  1870,  the  new  constitution  oi  ^^ 
state  went  into  operation,  by  which  it  was  ordained  tha-t:  '  no 
city,  town,  township  or  other  municipality  shall  ever  b^<^^^^ 
subscribers  to  the  capital  stock  of  any  railroad  or  private  ^^^' 
poration,  or  make  donation  to,  or  loan  its  credit  in  a.*^  ^ ' 
such  corporation.  Provided,  however,  that  the  adopti<^^  ^ 
this  article  shall  not.be  construed  as  affecting  the  ri^*^^^ 
any  such  municipality  to  make  such  stibscriptionSy  whe^^  • 
same  have  been  authorized  under  existing  laws,  by  a  v<^*^  ° 
the  people  of  such  mtinicipalities  prior  to  such  adoptior*^^ 

On  the  Qth  day  of  October,  1871,  the  bonds  in  suit:    "^^ 
executed  and  delivered  as  a  donation  to  the  railroad    ^^ 
pany,  and  the  question  was  whether  there  was  then  aii.>^ 
isting  authority  to  make  the  donation  and  issue  the  \>^^    , 
The  Supreme  Court,  after  pointing  out  that  the  autt^^-'  /^ 
given  to  the  town  of  Concord  by  the  act  of  March  7,    ^ 
(supra)  was,  not  to  subscribe  for  stock,  but  to  make  a^*^     . 
propriation  or  donation,  which  distinction  is  also  tak<^^ 
the  provision  of  the  constitution  above  quoted,  held  th.^^ 
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•donation  could  be  made,  under  the  act  of  1867,  until  after 
the  completion  of  the  location  and  construction  of  the  road 
through  the  town:  that  the  vote  of  Novemi^er  20,  1869,  in 
favor  of  an  appropriation  was  not  an  appropriation  or  dona- 
tion ;  that  the  power  to  make  such  donation  was  annulled  by 
the  constitution  on  July  2,  1870,  and  that  there  was  at  that 
date  no  contract  in  esse  between  the  towtt  arid  the  railroad 
company  which  stood  in  the  way  of  the  operation  of  the  con- 
stitutional prohibition.  As  to  the  effect  of  the  vote  of  the 
town,  of  November  20,  1869,  and  the  acceptance  of  the  rail- 
road company,  of  June  20,  1870,  (both  of  which,  it  will  be 
observed,  were  before  the  constitution  went  into  operation,) 
the  court  observed  :  "  But  the  town  was  not  empowered  to 
make  the  donation  until  the  road  was  located  and  constructed 
through  the  town.  It  had  no  authority  to  make  a  contract 
to  give.  And  the  acceptance  was  an  undertaking  to  do  noth- 
ing which  the  company  was  not  bound  to  do  before  the 
authority 'of  the  towh  to  make  a  donation,  or  to  engage  to 
make  a  donation,  came  into  existence.  What  is  called  the 
acceptance  of  the  railroad  company  cannot  be  construed  as 
an  engagement  to  locate  and  build  the  railroad  through  the 
town.  It  amounted  to  no  more  than  saying,  '  If  we  build 
our  road  through  your  town,  we  will  receive  your  gift.' 
There  was,  therefore,  no  consideration  for  the  town's  promise 
to  give,  even  if  the  popular  vote  can  be  considered  a  prom- 
ise. There  was  no  contract  to  be  impaired.  A  contract 
should  be  clearly  proved  before  it  invokes  the  protection  of 
the  federal  constitution.  We  conclude,  then,  that  at  the 
time  the  donation  was  made,  there  was  no  authority  in  the 
municipality  to  make  a  donation  to  the  railroad  company, 
and  consequently  no  authority  to  issue  the  bonds.  It  follows 
that  the  bonds  and  coupons  are  void." 

Sec.  17.  Same — Mode  of  subscription — When  subscription 
complete, — Power  by  legislative  act  to  the  board  of  super- 
visors of  a  county  to  subscribe  an  amount  not  exceeding  a 
given  sum  to  the  stock  of  a  specified  railroad  company,  and 
to  issue  bonds  in  payment  therefor,  without  requiring  the 
sanation  of  a  popular  vote,  but  with  a  proviso  that  the  bonds 
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shaH  not  be  issued  until  the  road  is  open  for  traffic,  gives 
complete  authority  to  the  county  to  subscribe  for  the  stock, 
or  to  make  a  binding  agreement  to  subscribe  therefor  pre- 
paratory to  a  final  subscription.  The  proviso  that  the  pay- 
ment of  the  subscription  should  be  postponed  until  the  rail- 
road should  be  opened  does  not  limit  the  power  to  subscribe 
or  to  enter  into  an  agreement  to  make  the  subscription  be- 
fore the  road  is  completed. 

And  it  was  held  that  a  resolution  of  the  board  of  super- 
visors, made  when  the  power  to  subscribe  existed  or  had 
arisen,  that  the  county  subscribe  a  given  sum  to  aid  in  the 
construction  of  the  road  of  the  company,  without  any  sub- 
scription on  the  books  of  the  company,  amounted  to  a  sub- 
scription, or,  at  all  events,  to  a  legal  undertaking  to  subscribe, 
which,  when  assented  to  or  accepted  by  the  company,  be- 
came a  binding  contract,  which  the  county  could  not  revoke, 
and  which  could  not  be  impaired  by  any  subsequent  pro- 
hibition of  the  constitution  or  the  legislature,  without  the 
assent  of  the  railroad  company." 

But  before  any  subscription  is  made,  or  before  any  con- 
tract to  subscribe  is  completed,  the  authority  to  subscribe 
may  be  repealed  or  taken  away  by  legislative  or  constitu- 
tional provision.  And  if  the  authority  to  subscribe  depends 
upon  a  precedent  vote  of  the  people,  the  vote,  without  a  sub- 
scription or  an  agreement  to  subscribe,  does  not  create  a 
contract,  nor  preclude  the  repeal  of  the  authority  to  tnake 
the  subscription.''^ 

» Town  of  Concord  v.  Portsmouth  Savings  Bank,  U.  S.  Sup.  Coart, 
Oct.  Term,  1875.    Compare  sufra^  sec.  16. 

-•^Aspinwall  v.  County  of  Jo  Daviess,  22  How.  364,  1859;  U-  P*  ^'^' 
Co.  V.  Davis  Co.,  6  Kansas,  256,  1870;  Dillon  on  Munic.  Corp.  sccs.4'» 
696.  note,  and  cases  there  cited ;  Harshman  v.  Bates  County,  3  piU®"' 
C.  C.  R.  162,  note.  The  law  on  this  subject  is  thus  stated  and  the  cases 
referred  to  and  distinguished,  by  Mr.  Justice  Strong,  in  The  To^"  ®^ 
Concord  v.  Portsmouth  Savings  Bank,  supra  : 

**  This  case  [although  between  the  same  parties]  differs  very  va^tc^^l 
from  the  case  of  The  Town  of  Concord  v.  The  Portsmouth  S^^^"^ 
Bank,  No.  43,  of  this  term.  [Sufira,  sec.  16.]  In  that,  we  held  tb*^^^* 
bonds  were  void  because  the  legislative  authority  to  issue  them  as  *^^ 
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Sec.  1 8.  Same — Completed  subscription — Effect  of  cofisolida-- 
Jion  of  railway  companies  on  validity  of  subscription, — The 
authority  to  make  a  subscription  and  to  issue  bonds  in  pay- 
ment therefor  may,  if  it  has  never  been  executed,  be  revoked 
by  any  event  which  has  the  legal  effect  to  extinguish  the 
power.  Thus  where  the  power  to  subscribe  depends  upon  a 
precedent  popular  vote,  and  the  vote  is  had  in  favor  of  Com- 
pany A,  which  under  a  general  law  of  the  state  consolidated 
with  Company  B,  and  formed  thereby  a  new  company,  C, 
which  consolidation  was  effected  before  any  subscription  or 
contract  for  subscription  was  made,  and  the  only  subscription 

nation  to  the  railroad  company  had  been  annulled  by  the  constitution  of 
the  state  before  the  donation  was  made."  *  *  *  "  But  a  subscription 
on  the  books  of  the  company  was  unnecessary,  for  that  which  amounted 
to  a  subscription  had  been  made  in  December,  1869.  The  authorized 
body  of  a  municipal  corporation  may  bind  it  by  an  ordinance,  which,  in 
favor  of  private  persons  interested  therein,  may,  if  so  intended,  operate 
as  a  contract,  or  they  may  bind  it  by  a  resolution,  or  by  vote  clothe  its 
officers  with  power  to  act  for  it.  The  former  was  the  clear  intention  in 
this  case.  The  board  clothed  no  officer  with  power  to  act  for  it. 
The  resolution  to  subscribe  was  its  own  act ;  its  immediate  subscription. 
Western  Saving  Fund  Society  v.  The  City  of  Philadelphia,  31  Penn.  St. 
174;  Sacramento  v.  Kirk,  7  Cal.  419  ;  Logansport  v.  Blakemore,  17  Ind. 
318.  In  The  Justices  of  Clarke  County  Court  v.  The  Paris,  Winchester 
and  Kentucky  River  Turnpike  Co.,  1 1  Ben.  Monroe,  143,  it  was  ruled 
that  an  order  of  the  county  court,  by  which  it  was  said  the  court  sub- 
scribed, on  behalf  of  Clarke  county,  for  fifty  shares  of  stock  in  the  turn- 
pike company,  if  concurred  in  by  a  competent  majority  of  the  magis- 
trates, was  itself  a  subscription,  and  bound  the  county.  There  was  no 
subscription  on  the  books  of  the  company,  but  the  court  of  appeals  said, 
•  We  cannot,  therefore,  regard  this  order  as  a  mere  offer  or  pledge  to 
subscribe  the  fifty  shares  in  this  particular  road,  but  as  actually  taking, 
and  in  substance  and  legal  effect  subscribing  for  that  number  of  shares. 
So  in  Nugent  v.  The  Supervisors  of  Putnam  County,  19  Wall.  241,  it  was 
said  that  to  constitute  a  subscription  by  a  county  to  stock  in  a  railroad 
•company,  it  is  not  necessary  that  there  be  an  act  of  manual  subscribing 
on  the  books  of  the  company.  These  cases  lead  directly  to  the  conclu- 
sion that  the  action  of  the  board  of  supervisors  in  December,  1869,  was 
in  substance  and  in  legal  effect  a  subscription.  And  if  this  conclusion 
could  not  be  reached,  it  would  make  but  little  difference  to  the  present 
case,  for  it  could  not  be  doubted  that  the  action  of  the  board  was  at  least 
an  undertaking  to  subscribe,  and  this  was  assented  to  or  accepted  by  the 
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made  was  to  the  consolidated  company,  without  any  ntw 
election,  it  was  held  that  the  subscription  was  unauthorized, 
and  that  the  bonds  which  recited  these  facts  were  void,  even 
in  the  hands  of  a  iona,  fide  holder  for  value.  The  ground  of 
the  decision  was  that  the  authority  to  make  the  subscription 
ceased  by  the  extinction  of  the  company  in  whose  favor  the 
vote  was  had,  such  extinction  being  the  legal  consequence  of 
the  consolidation.*^     This  case  differs  from  Nugent  v.  The 

railroad  company.  The  resolutions  were  entered  of  record  by  the  dcrk 
and  president  of  the  railroad  company,  and  the  company  made  an  ap- 
propriation of  the  bonds  to  be  received  in  payment  of  the  subscription, 
by  a  contract  made  on  the  15th  of  April,  1870.  In  either  aspect  of  the 
case,  therefore,  there  was  an  authorized  contract  existing  between  the 
county  and  the  railroad  company  when  the  new  constitution  came  into- 
operation.  No  matter  whether  the  contract  was  a  subscription  or  an 
agreement  to  subscribe,  it  was  not  annulled  or  impaired  by  the  prohibi- 
tions  of  the  constitution.  The  delivery  of  the  bonds  was  no  more  than 
performance  of  the  contract.  For  these  reasons,  it  is  in  vain  to  appeal 
to  the  decisions  made  in  Aspinwall  v.  The  County  of  Daviess,  22  How» 
364,  and  The  Town  of  Concord  v.  The  Savings  Bank,  decided  this  term. 
In  neither  of  those  cases  was  there  any  contract  made  before  the  author- 
ity to  make  one  was  annulled.  We  do  not  assert  that  the  constitutional 
provision  did  not  abrogate  the  authority  of  the  board  supervisors  to  make 
a  subscription  for  railroad  stock.  On  the  contrary,  we  think  it  did.  But 
we  hold  that  contracts  made  under  the  power  while  it  was  in  existence 
were  valid  contracts,  and  that  the  obligations  assumed  by  them  con- 
tinued after  the  power  to  enter  into  such  contracts  was  withdrawn.  The 
operation  of  the  constitution  was  only  prospective.  ,  Indeed,  it  is  ex- 
pressly ordained  in  its  schedule  that  '  all  rights,  actions,  prosecutions, 
claims  and  contracts  of  the  state,  individuals,  or  bodies  corporate,  shall 
continue  to  be  as  valid  as  if  this  constitution  had  not  been  adopted.'  I^ 
is  hardly  necessary  to  say  that,  under  the  act  of  the  general  assemblyi 
the  authority  to  make  a  subscription  was  coupled  with  an  authority  and 
a  duty  to  issue  county  bonds  for  the  sum  subscribed.  No  action  of  tiie 
board  was  needed  after  the  subscription  was  made.*' 

♦«  Harshman  v.  Bates  County,  Sup.  Court  U.  S.  Oct.  Term,  1875, 3 
Cent.  Law  Jour.  367.  The  grounds  of  the  judgment  of  the  court  on  tiiis 
point  are  thus  succinctly  stated  by  Bradley^  J.: 

"Another  objection  to  the  validity  of  the  subscription  for  which  tiie 
bonds  were  given  in  this  case  is,  that  the  township  voted  a  subscription 
to  one  company  and  the  county  court  subscribed  to  another.  This  is 
sought  to  be  justified  on  the  ground  that  the  former  company  became 
consolidated  with  another,  thereby  forming  a  third,  to  whose  stock  fte 
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Supervisors  of  Putnam  County/*  in  the  material  circumstance 
that  in  that  case  the  subsctription  to  one  of  the  constituent 
companies  was  before  the  consolidation,  while  in  this  one  it 
was  afterwards.  In  this  case  there  was  nothing  but  a  bare 
vote  before  the  consolidation,  which,  without  more,  creates* 
no  contract  between  the  municipality  and  the  railroad  com- 
pany; while  in  the  Putnam  county  case  there  was  a  sub- 
scription in  addition  to  the  vote,  before  the  consolidation, 
and  the  right,  having  become  vested  in  the  railroad  company,- 
may  be  transferred  to  ahother  on  an  authorized  consolidation 
being  effected.  And  where  the  consolidation  is  provided  for 
or  contemplated  by  the  legislation  of  the  state  in  force  when 
the  subscription  is  made,  a  subsequent  consolidation,  in  pur- 
suance of  the  enactment,  does  not  have  the  effect  to  invali- 
date the  subscription.     This  principle  was  distinctly  settled 

subscription  was  made.  This  consolidation  wa^  effected  under  a  law  of 
Missouri  authorizing  consolidations,  and  declaring  that  the  compan/ 
formed  from  two  companies  should  be  entitled  to  all  the  powers,  rights,- 
privileges  and  immunities  which  belong  to  either ;  and  it  is  contended 
that  this  provision  of  the'  law  justified'  the  county  court  in  making  th^ 
subscription  without  further  authority  from  the  people  Of  the  township  r 
But  did  not  the  authority  cease  by  the  extinction  of  the  company  vot^d 
for  ?  No  subscription  had  been  made.  No  vested  right  had  accrued  tc^ 
the  company.  The  case  of  the  State  v.  Linn  County  Court,  44  Mo.  504; 
only  decides  that  if  the  county  court  refuses  to  issue  bonds  after  makingf 
a  subscription,  a  mandamus  will  lie  to  compel  it  to  issue  them.  There  the 
authority  had  been  executed  and  a  right  had  become  vested.  But  so 
long  as  it  remains  unexecuted,  the  occurrence  of  any  event  which  creates 
a  revocation  in  law  will  extinguish  the  power.  The  extinction  of  the 
company  in  whose  favor  the  subscription  was  authorized  worked  such  a 
revocation.  The  law  authorizing  the  consolidation  of  railroad  companies 
does  not  change  the  law  of  attorney  and  constituent.  It  may  transfer 
the  vested  rights  of  one  railroad  company  to  another,  upon  a  consolida^ 
tion  being  effected ;  but  it  does  not  continue  in  existence  powers  to  sub*' 
scribe  for  stock  given  by  one  person  to  another,  which,  by  the  general 
law,  are  extinguished  by  such  a  change.  It  does  not  profess  to  do  so, 
and  we  think  it  does  not  do  so  by  implication.  As  sufficient  notice  of 
these  objections  is  contained  in  the  recitals  of  the  bonds  themselves  to- 
put  the  holder  on  enquiry,  we  think  that  there  was  no  error  in  the  judg- 
ment of  the  circuit  court;  and  it  is,  therefore,  afHrmed." 

Same  case  in  circuit  court,  3  Dillon,  C.  C.  R.  150. 

*■  Nugent  v.  The  Supervisors  of  Putnam  County,  19  Wall.  241. 
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in  the  Putnam  county  case  just  cited/3  and  such  existing  leg- 
islative authority  to  change  the  organization  controlled  the 
decision  and  constituted,  in  the  judgment  of  the  court,  the 
ground  of  distinction  between  that  case  and  the  oft-cited  case 
of  Marsh  v.  Fulton  County.*^ 

Sec.  19.  Must  be  a  valid  act  as  the  basis  of  the  powers-Con- 
struction of  special  powers,  see  note. — A  purchaser  of  municipal 
bonds  is  bound,  as  has  already  been  incidentally  shown,  to 
take  notice  of  any  provisions  of  the  constitution  or  legislation 
of  the  state  relating  to  the  power  of  the  municipality  to  issue 
them,  and  if  the  act  conferring  the  power  is  in  conflict  with 
the  constitution,  the  bonds  are  void,  even  in  the  hands  of  a 
ionafide  holder  for  valuers 

43  19  Wall.  241.  The  principle  was  followed  and  applied  in  Thomas 
V.  Scotland  County,  3  Dillon,  C.  C.  R.  7,  and  in  Washburn  v.  Cass 
County,  3  Dillon,  C.  C,  R.  251,  and  the  bonds  held  valid  notwithstanding 
the  consolidation. 

••♦Marsh  v.  Fulton  County,  10  Wall.  676. 

«  Harshman  v.  Bates  County,  U.  S.  Sup.  Court,  Oct  Term,  1875,  3 
Cent.  Law  Jour.  367.  As  the  decision  in  this  case  is  supposed  to  inval- 
idate all  the  bonds  issued  under  the  Township  Aid  Act  of  Missouri,  of 
March  23,  1868,  said  to  amount  to  nearly  $3,000,000,  the  point  on  which 
the  act  was  decided  to  be  unconstitutional  will  be  stated.  The  constitu- 
tion of  1865  prohibited  such  subscriptions  **  unless  two- thirds  of  the  qual- 
ified voters  of  the  "  municipality  issuing  the  bonds  "  shall  assent  thereto'' 
Art.  II,  sec.  14.  The  Township  Aid  Act  authorized  the  issue  of  bonds 
■•*  if  two-thirds  of  the  qualified  voters  of  the  township  voting  at  such  elec- 
tion are  in  favor  of  the  subscription."  The  Supreme  Court  hold  that 
there  is  a  broad  difference  between  the  constitution  and  the  act — the  for- 
mer requiring  the  assent  of  two -thirds  of  the  qualified  voters  of  the  mu- 
nicipality, while  the  latter  only  requires  the  assent  of  two-thirds  of  the 
qualified  voters  who  vote  at  the  election.  Same  case,  in  the  court  below, 
decided  on  another  ground,  the  constitutional  question,  being  made  for 
Che  first  time  in  the  Supreme  Court,  is  reported  in  3  Dillon,  C.  C.  R.  IS^* 

Effect  of  constitutional  provision  adopted  in  1870,  on  existing  powers 
to  aid  railways  in  Mississippi.  Woodward  v.  Calhoun  County,  (district 
court  of  U.  S.  for  Mississippi,  Hill,  J.,)  2  Cent.  Law.  Jour.  396.  In  OhiOt 
Cass  V.  Dillon,  2  Ohio  St.  607;  State  v.  Union  Township,  8  Ohio,  94.  Id 
Missouri,  State  v.  Sullivan  County,  51  Mo.  531 ;  Kansas  City  etc.  R-  R. 
Co.  V.  Aldermen  etc.,  47  Mo.  349 ;  State  v.  County  Court  etc.,  48  Mo. 
339;  State  V.  Macon  County,  41  Mo.  453;  Smith  v.  Qark  County,  54 
Mo.  58 ;  State  v.  Green  County,  54  Mo.  540 ;  Thomas  v.  Scotland  County, 
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And  the  purchaser  must  also  notice  the  provisions  and  ex- 
tent of  the  legislative  enactment  on  the  subject.*^  Thus 
where  authority  was  given  to  certain  counties  lying  north  of 
the  Missouri  river,  a  subscription  made  and  bonds  issued 
under  such  authority  by  a  county  south  of  the  river  are  void 
in  the  hands  of  everybody /^ 

3  Dillun,  C.  C.  R.  7  ;  Nicolay  v.  St.  '..lair  County,  lb.  163  ;  Hindekopor 
V.  Dallas  County,  lb.  171;  Jordan  v.  Cass  County,  lb.  185;  Foster  V. 
Callaway  County,  lb.  201. 

^  Infra^  sec.  20. 

♦'Sherrard  v.  Lafayette  County,  3  Dillon,  C.  C.  R.  236,  1875 '.  s.  c.  2 
Cent.  Law  Jour.  347.  The  case  was  briefly  this :  By  an  act  of  the  legis- 
lature of  Missouri,  a  company  was  incorporated  with  power  to  construct 
a  railroad  from  the  town  of  Louisiana,  which  is  situated  on  the  Missis- 
sippi river,  north  of  the  Missouri  river,  to  a  point  on  the  Missouri  river, 
and  the  county  court  of  any  county  in  which  any  part  of  the  route  of  said 
road  should  lie  was  authorized  to  subscribe  stock  to  the  company,  with- 
out a  vote  of  the  people.  Afterwards  the  new  constitution  of  Missouri 
went  into  effect,  prohibiting  the  general  assembly  ( i )  from  creating  cor- 
porations by  special  2L.cXt  except  for  municipal  purposes ;  (2)  from  author- 
izing any  county,  etc.,  to  become  a  stock-holder  in,  or  loaning  its  credit 
to,  aoy  company,  association  or  corporation,  unless  two-thirds  of  the 
qualified  voters  should  assent  thereto.  Subsequently  to  this,  the  legisla- 
ture passed  an  act  purporting  to  amend  the  charter  of  the  said  railroad 
company,  which  provided  that  the  county  court  of  any  county  in  which 
any  part  of  the  line  of  said  railroad  might  be  located  might  subscribe  to 
the  stock  of  said  company  and  issue  bonds,  etc.  Under  this  act,  the 
county  court  of  Lafayette  county,  a  county  lying  wholly  south  of  the  Mis- 
souri river,  issued,  without  a  vote  of  the  people ^  the  bonds  from  which 
the  coupons  here  sued  on  were  detached,  and  several  installments  of  in- 
terest had  been  paid  on  them  :  Held,  i.  That  the  amendatory  act  from 
which  authority  to  issue  these  bonds  is  claimed  is  a  special  act,  in  effect 
creating  a  new  corporation,  and  is  hence  inhibited  by  the  state  constitu- 
tion. 2.  That  it  was  not  competent  for  the  legislature,  by  extending  the 
route  of  the  proposed  road  beyond  the  point  designated  in  the  original 
charter,  to  authorize  a  county  south  of  the  Missouri  river  to  incur  indebt- 
edness in  aid  of  the  road,  without  a  two-thirds  vote  as  required  by  the 
constitution.  3.  That,  since  there  was  an  entire  want  of  power  to  issue 
the  bonds,  they  were  void  even  in  the  hands  of  innocent  purchasers.  4. 
That  the  fact  that  the  county  court  had  paid  interest  on  these  bonds  did 
not  estop  it  from  afterwards  setting  up  their  invalidity. 

Construction  of  special  power.  The  act  which  authorized  the  issuing 
of  the  bonds  to  pay  the  county  subscriptions  to  a  railway  company  di- 
rected that  the  bonds  so  issued  should  be  made  payable  to  "the  presi- 
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Sec.  20.  Registration  of  bonds — Effect  of  fraudulent  ante- 

.  dating, — The  history  of  the  issue  of  municipal  bonds  in  this 

.country  shows  that  conditions  imposed  bylaw  requiring  a 

popular  vote,  or  conditions  in  the  propositions  submitted  to 

:  the  voters,  intended  to  prevent  fraud  and  to  secure  the  actual 

building  and  completion  of  the  roads,  have  been  often  evaded, 

.  and  the  bonds  issued  without  compliance  therewith.     Such 

Nbonds,  when  negotiated  for  value,  the  courts,  as  we  have 

seen,  have  held  to  be  binding.     To  prevent  such  improper  or 

improvident  issue  of  bonds  in  the  future,  the  legislatures  of 

some  of  the  states  have  passed  acts  requiring  all  bonds  to  be 

registered  with  some  of  the  executive  departments  of  the 

state  before  they  are  issued  or  negotiated.     Thus  in  1872^ 

the  legislature  of  Missouri,  a  state  in  which  many  fraudulent 

.  dent  and  directors  of  the  railroad  company,  and  their  successors  and 
assigns."  The  bonds  issued  were  made  payable  to  "the  railroad  com- 
pany or  bearer."  Heid^  that  the  power  granted  was  sufficiently  pursued, 
and  that  the  bonds  so  issued  were  valid.  Woodward  v.  Calhoun  County, 
(U.  S.  Dist,  Court  for  Mississippi,  Hill,  J.,)  2  Cent.  Law  Jour."  396,  1874- 
Special  act  held  to  control  general  act.  R.  R.  Co.  v.  Otoe  County,  16 
Wall.  667,  1872. 

Power  to  donate  bonds  in  lieu  of  lands  and  right  of  way.  By  various 
provisions  of  a  city  charter,  the  mayor  and  city  council  were  authorized 
to  make  donations  of  land  for  the  right  of  way  and  other  privileges  to  a 
railroad  coppany,  and  to  expend  money  for  the  purpose  of  acquiring  land 
to  be  given,  and  were  authorized  to  borrow  money  to  an  unlimited  ex- 
tent, when  instructed  so  to  do  by  a  popular  vote,  and,  further,  to  issue 
bonds  to  fund  any  indebtedness  of  the  city,  existing  or  to  be  created. 
Under  this  authority,  a  railroad  company,  by  reason  of  complying  with 
certain  conditions,  became  entitled  to  demand  from  the  city  the  right  of 
way  and  depot  grounds.  The  company  agreed  with  the  city  to  accept 
the  bonds  voted  to  procure  the  right  of  way  and  grounds  in  lieu  of  the 
right  of  way  and  grounds,  and  it  was  held  that  the  city  had  the  power 
thus  to  agree,  and  that  the  bonds  were  valid.  Converse  v.  Fort  Scott, 
U.  S.  Sup.  Court,  0:t.  Term,  1875,  3  Cent.  Law  Jour.  449. 
A  jfroposition  once  voted  down  may  be  subsequently  re-submitted  and 

:  adopted,  unless  the  act  evinces  a  contrary  intention.  Society  etc.  v. 
New  London,  29  Conn.  174 ;  Smith  v.  Clark  County,  54  Mo.  58 ;  Wood- 
ward V.  Calhoun  County,  2  Cent.  Law  Jour.  396. 

Issue  of  bonds  before  law  authorizing  it  took  effect.     Phelps  v.  Bank, 

J 13  Wis.  432 ;  Berliner  v.  Waterloo,  14  Wis.  378. 

^Actof  March  30,187.2,  (Lajvs  of  Missouri,  1872,  p.  56). 
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Ibonds  had  been  issued,  passed  an  act  which  provided  that, 
■"  ^^/r  any  bond,  hereafter  issued  by  any  county  *  *  * 
-shall  obtain  validity  or  be  negotiated,''  it  must  be  first  regis- 
tered by  the  state  auditor,  who  shall  certify  thereon  that  all 
<:onditions  precedent  required  by  law,  and  by  the  contract 
under  which  the  bonds  were  ordered  to  be  issued,  have  been 
<:omplied  with.     In  the  case  of  Anthony  v.  Jasper  County,^ 

« Anthony  v.  Jasper  County,  U.  S.  Circuit  Court,  West.  Dist.  Mo. 
April  Term,  1876,  3  Cent.  Law  Jour.  321.  In  delivering  its  judgment,  the 
court  said :  "  If  the  bonds  bore  date  after  the  act  of  March  30,  1872,  and 
had  not  been  registered,  it  is  plain,  we  think,  that  they  would  have  no 
*  validity^*  and  hence  could  not  support  an  action  in  the  hands  of  any 
person.  But  they  are  antedated,  and  the  question  is,  whether  they  have 
validity  in  the  hands  of  the  innocent  purchaser.  Upon  the  best  consid- 
eration we  have  been  able  to  give,  our  conclusion  is  that  the  bonds  can 
not  be  enforced.  The  case  comes  within  the  doctrine,  which  is  well  set- 
tled, that  where  a  statute  declares  absolutely  and  without  exception  that 
a  contract  or  bond  or  note  is  void,  it  is  void  into  whosesoever  hands  it 
may  come.  This  statute  declares  that  no  unregistered  bond  shall  be 
valid  or'be  negotiated.  Bonds  must  first  be  registered.  Without  regis- 
-tration  they  *  obtain  no  validity^  Such  is  the  statute.  A  declaration  that 
bonds  shall  have  no  validity  is  equivalent  to  declaring  them  to  be  void. 
Js  the  county  estopped  to  set  up  this  defence  ?  We  think  not.  The  case 
is  to  be  distinguished,  we  think,  from  those  decided  by  the  Supreme 
•Court  of  the  United  States,  in  which  it  is  held  that  the  frauds  of  the  offi- 
cers cannot  be  visited  upon  the  innocent  bond-holder,  and  falls  within 
the  principle  of  Bayley  v.  Taber,  5  Mass.  286.  In  that  case  it  was  held, 
where  a  statute  enacted  that  promissory  notes  of  a  certain  description, 
'made  or  issued'  after  a  specified  day,  should  be  '  utterly  void,  and  no 
action  should  be  sustained  thereon,*  that  it  was  competent  to  the  makers 
of  such  notes,  when  sued  upon  notes  bearing  date  before  the  day  fixed  by 
the  statute,  to  prove  that  they  were,  in  fact,  made  and  issued  after  such 
day.  The  principle  of  that  case  is  the  same  as  in  the  case  at  the  bar,  and 
if  that  is  a  sound  principle  when  applied  to  the  individual  maker  of  pro- 
hibited paper,  it  should  apply  with  at  least  equal  force  in  favor  of  public 
bodies,  where  one  or  two  officers,  without  the  consent  of  the  others,  may, 
as  in  this  case,  combine  to  evade  the  law — ^the  other  officers  being  inno- 
cent of  wrongful  participation.  The  principle  involved  is  one  of  g^eat 
consequence.  JFor  illustration :  Loose  and  general  powers  have  been 
heretofore  given  in  this  state  to  municipalities  and  counties  to  issue  such 
bonds.  This  power  has  been  taken  away  by  the  new  constitution.  Can 
the  protective  provisions  of  that  instrument  be  evaded  and  rendered 
useless  by  the  mere  fraudulent  act  of  the  officers  of  the  county  in  ante- 
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it  appeared  that  bonds  were  signed,  sealed  and  issued  in  the 
manner  above  appearing,  after  this  statute  went  into  effect,, 
and  were  antedated  to  a  date  prior  to  the  passage  of  that 
enactment.  In  point  of  fact,  the  conditions  on  which  the 
bonds  had  been  voted  had  not  been  fully  complied  wldi; 
and  hence  they  could  not  have  been,  and  were  not,  certified 
by  the  auditor  as  registered  bonds.  The  bonds  found  their 
way  into  the  hands  of  an  innocent  holder  for  value,  who 
did  not  know  that  the  bonds  bore  a  false  date.  The  circuit 
court  held  that  the  bonds  could  not  be  enforced,  and  that 
the  county  was  not  estopped  to  set  up  the  defence, — a  decis- 
ion which  necessarily  implied  a  distinction  between  such  a 
case  and  those  in  which  the  Supreme  Court  of  the  United 
States  had  held  that  the  county  or  municipality  could  not 
visit  the  frauds  of  their  officers  upcn  the  innocent  holders  of 
the  bonds.  The  case  has  gone  to  the  Supreme  Court  of  the 
United  States,  and  it  remains  to  be  seen  whether  the  distinc- 
tion taken  below  will  be  adjudged  sound. 

Sec.  21.  Retrospective  statutes  validating  irregular  subscrip- 
tions and  bonds, — In  the  absence  of  special  constitutional  re- 
strictions, the  competency  of  the  legislature  to  enact  retro- 
spective statutes  to  validate  an  irregular  or  defective  execution 
of  a  power  by  a  municipal  or  public  corporation  is  undoubted.^** 
And  the  power  to  cure  defective  subscriptions  to  the  stock 
of  railway  companies  and  validate  bonds  issued  therefor  has 
been  frequently  exercised  and  judicially  sustained.s* 

dating  the  bonds  ?  If  so,  the  power  to  defraud  is  endowed  with  a  fearful 
vitality,  which  survives  the  prohibitions  of  the  constitution,  and  threatens 
to  become  immortal.*' 

Construction  of  Kansas  Bond  Registration  Act.  January  v.  Johnson 
County,  3  Dillon,  C.  C.  R.  392. 

5®  Cooley  on  Const.  Lim.  37 1 ,  and  cases  there  cited ;  Dillon  on  Munic. 
Corp.  sees.  46,  352,  424;  Ritchie  v,  Franklin  County,  22  Wall.  67,  1874; 
Cooley  on  Taxation,  223-232. 

5'  Dillon  on  Munic.  Corp.  (2d  Ed.)  sec.  424,  and  cases  there  cited.  In 
St.  Joseph  Township  v.  Rogers,  16  Wall.  666,  where  it  appeared  that  the 
election  at  which  the  subscription  was  approved  was  held  before  the  pas- 
sage of  the  law  authorizing  the  subscription,  the  court  said  :  "  Argument 
to  show  that  defective  subscriptions  of  the  kind  may,  in  all  cases,  be  rati- 
fied where  the  legislature  could  have  originally  conferred  the  power,  is 
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Sec.  22.  General  summary  of  doctrine  of  the  Supreme  Court 
as  to  estoppel  by  recitals, — In  passing  from  this  portion  of  our 
subject,  we  may  observe  that  if  we  have  not  mistaken  the 
meaning  and  effect  of  the  leading  judgments  of  the  Supreme 
Court  which  we  have  passed  in  review,  they  establish  the  fol- 

certainly  unnecessary,  as  the  question  is  authoritatively  settled  by  the 
decisions  of  the  supreme  court  of  the  state  (Illinois),  and  of  this  court 
in  repeated  instances."  And  again :  "Mistakes  and  irregularities  are 
of  frequent  occurrence  in  municipal  elections,  and  the  state  legislatures 
have  often  had  occasion  to  pass  laws  to  obviate  such  difficulties.  Such 
laws,  when  they  do  not  impair  any  contract,  or  injuriously  affect  the 
rights  of  third  persons,  are  never  regarded  as  objectionable,  and  cer- 
tainly are  within  the  competency  of  legislative  authority." 

The  constitution  of  Illinois  of  1848,  Art.  ix,  sec.  5,  declared  "that  the 
corporate  authorities  of  counties,  townships,  school  districts,  cities,  towns 
and  villages  may  be  vested  with  power  to  assess  and  collect  taxes  for 
corporate  purposes,  such  taxes  to  be  uniform  in  respect  to  persons  and 
property  within  the  jurisdiction  of  the  body  imposing  the  same."  The 
supreme  court  of  the  state  (Marshall  v.  Siliman,  61  111.  218 ;  Wiley  v 
Siliman,  62  111.  170— see  Dillon  on  Munic.  Corp.  sees.  46,  352,  424)  de- 
cided that,  this  section  having  been  intended  as  a  limitation  upon  the 
law-making  power,  the  legislature  could  not  grant  the  right  of  corporate 
taxation  to  any  but  the  corporate  authorities,  nor  coerce  a  municipal  cor- 
poration to  incur  a  debt  by  the  issue  of  its  bonds  for  corporate  purposes. 
And  the  court  held  that  an  act  validating  an  election,  irregularly  called 
and  notified,  to  vote  upon  the  question  of  township  subscription,  and 
declaring  the  same  legal  and  binding,  was  void.  In  the  opinion  of  the 
court,  the  act  was  an  effort  to  confer  the  power  of  municipal  taxation 
upon  persons  who  were  not,  by  themselves,  the  corporate  authorities  in 
the  sense  of  the  constitution,  and  to  compel  the  town  to  issue  its  bonds 
fpr  railroad  stock,  by  declaring  a  void  proceeding  to  be  a  valid  subscrip- 
tion. The  liability  of  the  township  on  the  same  bonds  afterwards  came 
before  the  Supreme  Court  of  the  United  States  in  The  Town  of  Elmwood 
V.  Marcy,  Oct.  Term,  1875, 2i"d  a  majority  of  the  court  not  vindicating, 
nor,  it.  would  seem,  approving,  the  decision  of  the  supreme  court  of  Illi- 
nois, nevertheless,  as  there  had  been,  in  their  view,  no  conflicting  decis- 
ions of  that  tribunal  on  the  point,  and  as  it  involved  the  construction  of 
a  "peculiar  provision  of  the  constitution  of  Illinois,"  they  felt  bound  to 
follow  it,  although  it  was  made  after  the  bonds  in  question  had  been 
issued.  Clifford,  Swayne  and  Strong,  JJ.,  dissented,  on  grounds  which 
would  seem  to  be  strongly  supported  in  the  previous  decisions  of  the 
court.  Supervisors  of  Marshall  County  v.  Schenck,  5  Wall.  772  ;  Town- 
ship of  Pine  Grove  v.  Talcott,  19  Wall.  666, 677  ;  Railroad  Co.  v.  County 
of  Otoe,  16  Wall.  667  ;  Olcott  v.  Supervisors,  lb.  678  ;  infra  sec.  22,  note. 

31 
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lowing  principles :  —  The  purchaser  is  bound  to  see  that 
there  exists  legislative  authority  not  in  conflict  with  the  state 
constitution  for  the  issue  of  the  bonds  or  commercial  securi- 
ties of  the  municipal,  public  or  quasi  corporation,  and  is 
bound  to  notice  the  contents  and  recitals  contained  in  the 
instruments;  but  if  such  bonds  are  duly  executed  by  the 
proper  officers,  and  if  these  officers  are  invested,  by  the  true 
construction  of  the  legislative  enactment  in  that  regard,  with 
the  power  to  decide  whether  conditions  precedent  have  been 
performed,  and  the  bonds  contain  a  recital  that  such  condi- 
tions have  been  complied  with,  or  a  recital  which  implies 
such  compliance,  whether  the  preliminary  conditions  consist 
of  facts  in  pais  or  facts  of  record — the  issue  of  the  bonds, 
under  such  circumstances,  with  such  a  recital,  is  conclusive 
against  the  municipality  as  to  the  fact  or  facts  recited  or  im- 
plied in  the  recital,  and  estops  it,  in  an  action  by  an  innocent 
holder  for  value,  before  due,  to  show  the  contrary.  This  is 
the  doctrine  of  the  Supreme  Court  of  the  United  States,  and 
the  point  in  which  it  differs  from  the  general  line  of  decisions 
in  the  State  courts  is  in  regard  to  the  evidence  of  compliance 
with  conditions  precedent.  In  all  the  cases  in  the  Supreme 
Court  of  the  United  States,  that  tribunal  has  held  that  the 
municipal  or  local  officers  were  constituted  the  judges  to  de- 
cide whether  antecedent  or  preliminary  steps  or  conditions 
had  been  complied  with,  and  that  their  decision  stated  or 
implied  in  the  recital  was  conclusive  against  the  corporate 
maker,  when  the  bonds  have  found  their  way  into  the  hands 
of  innocent  holders.  The  view  which  holds  the  local  officers 
a  tribunal  to  make  so  important  a  decision  rests  not  upon  any 
express  declaration  of  the  legislature  to  that  effect,  but  is 
**  gathered,"  by  construction,  from  the  supposed  intent  and 
purpose  of  the  legislature.  Many  of  the  State  courts,  but  not 
all  of  them,  have  taken  a  somewhat  different  view.  They  agree 
that  mere  irregularities,  not  relating  to  the  essence  of  the 
power,  will  not  affect  a  bona  fide  holder ;  but  inasmuch  as 
there  exists  no  general  power  to  issue  such  securities,  and  as 
the  fact  of  compliance  or  non-compliance  with  condition  pre- 
cedent is  usually  a  matter  of  which  there  is  a  record,  the 
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purchaser  of  such  securities  is  bound  to  ascertain  whether 
the  power  to  issue  them  existed  or  had  arisen,  especially 
where  this  depends  upon  matters  of  which  a  record  is  re- 
quired to  be  made.  The  subject  is  one  full  of  difficulties. 
If  the  latter  view  is  sustained,  it  has  the  effect  to  impair  the 
ready  salability  and  market  value  of  the  securities.  If  the 
former,  it  has  the  effect  of  enabling  the  local  officers  in  power 
for  the  time  being  to  perpetrate,  without  any  effectual  pre- 
ventive in  many  cases,  the  most  outrageous  frauds.  On 
principle,  it  would  seem  that  the  legislative  intent  to  invest 
local  officers,  by  means  of  a  false  recital,  with  a  power  so 
tremendous  ought  not  to  be  held  to  exist,  unless  it  is  plainly 
declared  or  implied,  and  that  more  caution  in  the  purchase 
of  these  securities  than  is  required  by  the  doctrine  of  the 
Supreme  Court  would  promote  the  interests  both  of  the 
maker  and  the  purchaser. 

And  in  this  class  of  cases  we  may  remark  that  the  Supreme 
Court  of  the  United  States  does  not  hold  itself  concluded  by 
decisions  of  the  State  courts  made  after  the  bonds  have  been 
negotiated,  unless,  possibly,  where  the  question  is  one  exclu- 
sively depending  upon  the  construction  of  local  and  peculiar 
provisions  of  the  state  constitution  or  enactments.^' 

^  As  to  Iowa  municipal  bond  cases  and  the  conflict  of  opinion  between 
State  and  Federal  courts,  see  King  v.  Wilson,  i  Dillon,  C.  C.  R.  555 ; 
Gelpcke  v.  Dubuque,  i  Wall.  175,  and  cases  cited  in  Dillon  on  Munic. 
Corp.  (2d.  £d.),  sec.  416,  b.  See  particularly  on  this  point,  Olcott  v. 
Supervisors,  16  Wall.  678 ;  Butz  v.  Muscatine,  8  Wall.  575,  explained ; 
Supervisors  v.  United  States.  18  Wall.  71 ;  Chicago  v.  Sheldon,  9  Wall, 
50 ;  Pine  Grove  Township  v.  Talcott,  19  Wall.  666  ;  Town  of  Elmwood 
V.  Marcy,  U.  S.  Sup.  Court,  Oct.  Term,  1875  *.  supra^  sec.  21,  note,  as  to 
peculiar  local  legislative  or  constitutional  provisions. 

In  speaking  of  the  force  of  the  State  court  decisions  in  the  Federal 
courts  in  this  class  of  cases,  Mr.  Justice  Strong,  in  Venice  v.  Murdock, 
Oct.  Term,  1875.  holds  this  language  : 

"  It  is  argued,  however,  that  the  New  York  decisions  [Starin  v.  Genoa ; 
Gould  V.  Sterling,  23  N.  Y.  439,  456]  are  judicial  constructions  of  a  stat- 
ute of  that  state,  and,  therefore,  that  they  furnish  a  rule  by  which  we 
must  be  guided.  The  argument  would  have  force  if  the  decisions,  in 
fact,  presented  a  clear  case  of  statutory  construction.  But  they  do  not. 
They  are  not  attempts  at  interpretation.    They  would  apply  as  well  to 
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Sec.  23.  LacheSy  acquiescence,  payment  of  interest  and  re- 
taining  the  consideration  as  ground  of  estoppel. — The  cases  we 
have  heretofore  considered  were  those  in  which  the  munici- 
pality has  been  held  estopped  by  the  recitals  in  the  bonds  to 
show  that  conditions  precedent  had  not  been  complied  with. 
We  will  now  advert  to  other  grounds  of  estoppel  arising  from 
the  acquiescence  or  acts  of  the  municipal  authorities.  It  is 
undoubtedly  a  sound  proposition  that  a  municipal  corpora- 
tion, as  well  as  a  private  corporation,  may  confirm  acts,  not 
ultra  vires,  which  it  may  deem  beneficial  to  it. 

As  experience  shows  that  the  officers  of  public  and  munic- 
ipal corporations  do  not  guard  the  interest  confided  to  them 
with  the  same  vigilance  and  fidelity  that  characterize  the  offi- 
cers of  private  corporations,  the  principle  of  ratification  by 
laches  or  delay  should  be  more  cautiously  applied  to  the  for- 
mer than  to  the  latter.  But  the  principle  applies  to  both 
classes  of  corporations,  as  well  as  to  natural  persons.  The 
general  doctrine  is  undoubted  that  there  is  ordinarily  no  es- 
toppel in  respect  to  acts  which  are  in  violation  of  the  consti- 
tution, or  of  an  act  of  the  legislature,  or  which  are  obviously 
ultra  vires.   The  history  of  the  doctrine  of  ultra  vires  in  Great 

the  execution  of  powers  or  authorities  granted  by  private  persons  as  they 
do  to  the  issue  of  bonds  under  the  statute  of  April  16, 1852.  They  assert  gen- 
eral principles,  to  wit,  that  persons  empowered  to  borrow  money  and  give 
bonds  therefor,  for  the  purpose  of  paying  it  to  an  improvement  company, 
are  not  authorized  to  deliver  the  bonds  directly  to  the  company,  a  doc- 
trine denied  in  this  court,  in  the  supreme  court  of  Pennsylvania,  and 
even  in  the  court  of  appeals  of  New  York.  People  v.  Mead,  24  N.  Y. 
134 ;  The  Town  of  Venice  v.  Breed,  —  N.  Y.  — .  They  assert,  abo,  that 
where  an  authority  is  given  to  an  officer  to  execute  and  issue  bonds,  (on 
the  assent  of  two-thirds  of  the  voters  of  a  town,  the  assent  to  be  obtained 
by  the  officer  and  filed  in  a  public  office,  with  an  affidavit  verifying  the 
assent,)  the  verification  amounts  to  nothing,  subserves  no  purpose  and 
that  a  bona  fide  holder  of  the  bonds  is  bound  to  prove  that  the  requisite 
number  of  voters  did  actually  assent.  They  assert  this  as  a  general 
proposition.  They  do  not  assert  that  the  statute  so  declares,  or  that  such 
is  even  its  implied  requisition.  There  is,  therefore,  before  us  no  such 
case  of  the  construction  of  a  state  statute  by  State  courts  as  requires  us  to 
yield  our  own  convictions  of  the  right  and  blindly  follow  the  lead  of 
others,  eminent  as  we  freely  concede  they  are." 
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Britain  and  in  this  country  makes  it  difficult  to  affirm  that 
the  rule  is  without  exceptions ;  and  it  is  the  part  of  prudence 
and  wisdom  to  keep  close  to  the  adjudications  without  under- 
taking to  formulate,  in  advance,  rules  of  universal  applica- 
tion. As  to  irregularities  in  the  exercise  of  an  express  power 
to  issue  bonds,  and  particularly  in  respect  to  steps  connected 
with  preliminary  conditions,  the  failure  of  the  municipality  or 
tax-payer  to  enjoin  the  issue,  followed  by  long  acquiescence, 
especially  when  this  is  accompanied  by  affirmative  acts  which 
recognize  the  validity  of  the  bonds,  such  as  receiving  and 
holding  the  stock  or  consideration  for  the  bonds,  or  paying 
interest  on  them  for  a  series  of  years,  has  been  held  to  estop 
the  municipality  from  defending,  on  the  ground  of  non-com- 
pliance with  conditions  precedent,  especially  when  the  bonds, 
as  is  usually  the  case,  have  been  negotiated  for  value.  But 
there  is  no  case  yet  decided  by  the  Supreme  Court  which 
holds  the  corporation  estopped  from  setting  up  a  total  want 
of  power  to  issue  the  bonds.  The  leading  cases  on  this  sub- 
ject in  the  Supreme  Court  are  referred  to  in  the  note.53 

^  As  to  the  effect  oi failure  to  enjoin  the  issue  of  the  bonds  and  of  ac- 
quiescence in  the  irregular  exercise  of  the  power,  see  Rogers  v.  Burling- 
ton, 3  Wall.  654,  667 ;  compare  dissent  on  this  point,  lb.  p.  672  ;  Bissell 
V' Jeffersonville,  24  How.  300;  supra,  sec.  9;  Cooley  on  Taxation,  548, 
549;  Butler  V.  Dunham,  27  III.  477  ;  Steines  v.  Franklin  County,  48  Mo, 
176.  18  s ;  State  v.  Van  Home,  7  Ohio  St.  331 ;  Barrett  v.  County  Court, 
44  Mo.  201 ;  Shoemaker  v.  Goshen  Township,  14  Ohio  St.  587. 

In  Supervisors  V.  Schenck,  5  Wall.  781, — from  Illinois — which  is  an 
important  case  on  this  subject,  it  appeared  that  in  Illinois,  counties  were 
^ut\ioT\  zed,  upon  a  popular  vote,  to  subscribe  for  stock  and  pay  therefor 
unbends ;  an  election  was  ordered  by  the  county  court  in  a  certain  county, 
when  it  should  have  been  ordered  (by  reason  of  a  change  in  the  law)  by 
"»c  hoard  of  supervisors  ;  it  was  duly  held ;  the  proposition  was  carried ; 
fte  supervisors  made  the  subscription,  issued  the  bonds,  received  the 
^ock  and  ordered  the  levy  of  taxes,  and  paid  the  coupons  for  nine  or  ten 
years ;  and  it  was  held  by  the  Supreme  Court  of  the  United  States,  in 
confonaity  with  the  doctrine  of  the  State  supreme  court  as  first  announced 
•^ut  subsequently  overruled,  that  the  acquiescence,  conduct  and  acts  of 

^  county  authorities  were  a  ratification  of  the  bonds,  at  least  when  in 
™e  hancis  of  an  innocent  holder,  and  estopped  the  county  to  make  the 
"Cfcnce  that  the  election  had  been  ordered  by  the  county  court  instead 
^»  wie  board  of  supervisors.    In  view  of  the  facts  as  stated,  the  judgment 
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PART  II.      OF  THE  MODE  OF  ENFORCING  PAYMENT  OF  MUNICIPAL 

SECURITIES. 

Sec.  24.  Mode  of  enforcing  payment —  When  right  to  a  spe- 
cial tax  exists^  it  cannot  be  impaired  by  subsequent  legislation, — 
The  general  principles  of  law  concerning  the  mode  of  enfor- 
cing the  claims  of  creditors,  including  bond  creditors,  of  mu- 
nicipal corporations  have  been  elsewhere  treated  of  by  the 

of  the  court  would  appear  to  be  sound  and  open  to  no  criticism,  as  the 
objection  to  the  bonds  was  an  irregular  exercise  of  an  admitted  power  in 
the  county,  and  not  a  want  of  power.  The  recital  in  the  bonds  is  not 
given,  but  it  would  appear  from  the  opinion  that  the  plaintiff's  case  also 
fell  within  the  doctrine  of  Knox  County  v.  Aspinwall. 

In  Pendleton  County  v.  Amy,  13  Wall.  297,  187 1,  decided  on  demur- 
rer, it  did  not  appear  that  there  was  any  estoppel  by  reason  of  recitals  in 
the  bond,  nor  from  subsequent  payment  of  interest,  but  the  pleadings 
showed  that  the  county  had  received  in  exchange  for  the  bonds  a  certifi- 
cate of  the  stock  of  the  railroad  company,  which  it  had  held  for  seven- 
teen years  before  the  suit  was  brought,  and  still  held.  The  county  was 
authorized  to  purchase  the  stock,  but  only  on  condition  of  a  popular 
vote.  It  was  decided  by  the  Supreme  Court  that  purchasing  and  holding 
the  stock  under  these  circumstances  estopped  the  county  to  assert  against 
an  innocent  holder  of  the  bonds  that  they  were  issued  in  disregard  of 
the  condition  of  a  popular  election,  required  by  the  act  of  the  legislature 
conferring  the  power.  Three  of  the  judges  dissented,  probably  on  this 
point ;  and  certainly  the  case  seems  to  be  an  extreme  application  of  the 
doctrine  of  estoppel.  The  bonds  (so  far  as  appeared)  were  without  re- 
citals ;  no  payment  of  interest  had  been  made  ;  a  popular  vote  was  made 
necessary,  and  the  plea  alleged  that  no  such  vote  had  ever  been  had, 
and  that  the  question  of  subscription  had  never  been  submitted  to  or 
voted  upon  by  the  people ;  and  the  mere  receipt  and  holding  of  the 
stock  were  held  sufficient  to  estop  the  county  to  make  the  defence.  We 
have  not  been  able  to  reconcile  the  case,  on  this  point,  with  Marsh  v. 
Fulton  County,  referred  to  in  a  subsequent  portion  of  this  note. 

Payment  of  interest  on  bonds  issued  in  violation  of  the  constitutional 
rights  of  the  citizen  does  not  estop  the  municipality  from  defending 
against  them.    The  court  says  : 

"  We  do  not  attach  any  importance  to  the  fact  that  the  town  authori- 
ties paid  one  installment  of  interest  on  these  bonds.  Such  a  payment 
works  no  estoppel.  If  the  legislature  was  without  power  to  authorize  the 
issue  of  these  bonds,  and  its  statute  attempting  to  confer  such  authority 
is  void,  the  mere  payment  of  interest^  which  was  equally  unauthorized. 
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present  writer,  and  it  is  not  designed  here  to  repeat  what 
may  there  be  found.s-*  We  confine  ourselves  here  to  the 
rights  and  remedies  of  bond  creditors.  In  ascertaining  these, 
special  reference  must  be  had  to  the  legislation  under  which 
the  bonds  were  issued.  If  the  legislature  authorizes  a  debt 
to  be  created,  and  provides  no  special  mode  for  its  payment, 
it  is  probably  a  sound  proposition  that  it  was  contemplated 
that  it  should  be  paid  in  the  usual  way  in  which  such  debts 
are  paid,  viz,  by  the  levy  and  collection  of  a  tax  for  that 
purpose. 

In  respect  of  railway  aid  bonds  of  municipal  and  public 
corporations,  the  settled  rule  of  law  is  that  the  power  to  issue 
them  must  be  expressly  conferred,  and  in  the  legislative  act 
conferring  it,  or  in  the  general  legislation  of  the  state  con- 
cerning the  subject,  express  provision  is  usually  made,  author- 
izing or  requiring  the  levy  and  collection  of  taxes,  or  of  a 
special  tax,  to  pay  the  debt  thus  created.  Such  provisions 
are  of  great  consequence,  and  have  often  proved  to  be  the 

cannot  create  of  itself  a  power  to  levy  taxes,  resting  on  no  other  founda- 
tion than  the  fact  that  they  have  once  been  illegally  levied  for  that  pur- 
pose."    Loan  Association  v.  Topeka,  20  Wall.  655,  667. 

The  case  of  Marsh  v.  Fulton  County,  10  Wall.  676.  1870,  decides  this 
principle,  viz,  that  where,  under  the  legislation  of  the  state,  the  county 
authorities  had  no  power  to  subscribe  for  stock  and  issue  bonds  therefor, 
and  where  (as  held)  they  made  the  subscription  and  issued  the  bonds 
without  the  sanction  of  a  popular  vote,  the  bonds  containing  no  recital^ 
such  bonds  are  void,  and  are  not  ratified  by  acts  of  the  county  authori- 
ties, such  as  appointing  agents  to  participate  in  the  corporate  meetings 
of  the  railway  company,  nor  by  the  payment  of  part  of  the  bonds  and 
the  interest  on  the  others  for  a  series  of  years,  and  the  reason  given  by 
the  court  was  that  no  ratification  could  be  made  unless  it  was  authorized 
by  the  people — the  defect  being  one  of  power.  Field,  J.,  observed: 
"  They  [the  supervisors]  could  not,  therefore,  ratify  a  subscription  with- 
out a  vote  of  the  county,  because  they  could  not  make  a  subscription  in 
the  first  instance  without  such  authorization.*'  Compare  Pendleton 
County  V.  Amy,  supra, 

54  Dillon  on  Munic.  Corp.  chap,  xx,  on  Mandamus,  sec.  685,  et  seq. 
Chap,  v  of  Mr.  High's  very  useful  work  on  Extraordinary  Legal  Reme- 
dies contains  a  collection  and  brief  statement  of  the  more  important  cases 
relating  to  the  writ  of  mandamus  as  applicable  to  Municipal  Corpora- 
tions, to  which  we  take  pleasure  in  referring  the  reader. 
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sole  ultimate  legal  reliance  of  the  creditor ;  and  they  are  so 
far  connected  with  the  obligation  of  the  contract  as  to  come 
under  the  protection  of  the  Federal  constitution,  and  they 
cannot  be  repealed  or  impaired  by  subsequent  legislation.ss 

Where  the  statute  makes  express  provision  for  the  pay- 
ment of  bonds  by  the  levy  and  collection  of  taxes  for  that 
purpose,  the  bond-holder  has  a  right  to  stand  upon  this  pro- 
vision and  to  call  for  its  enforcement  in  his  favor ;  and  in  such 
cases  it  is  no  answer  to  his  application  for  this  purpose  that 
an  execution  has  not  been  returned  nulla  bona,  or  that  the 
debtor  corporation  may  have  property  subject  to  sale  on  ex- 
ecution.5^ 

Sec.  25.  Remedy  of  bond-holder  is  by  mandafnus,  and  not  in 
equity, — The  proper  mode  of  enforcing  or  compelling  the 
performance  of  the  duty  of  levying  and  collecting  taxes,  in 
such  cases,  is  by  mandamus,  and  not  by  a  bill  in  equity. 
This  was  first  decided  by  the  Supreme  Court  in  Walkley  v. 
Muscatine,57  and  that  tribunal  subsequently, 5^  under  circum- 
stances whice  made  a  strong  appeal  to  its  sense  of  justice,  has 
re-affirmed  the  principle  and  refused  to  exercise  equity  juris- 
diction over  a  repudiating  municipality  to  compel  it  to  pay  a 
judgment,  which  the  process  of  mandamus  had  proved,  (by 
reason  of  successive  resignations  of  the  municipal  officers, 
aided  by  .the  character  of  the  legislation  of  the  state,)  for  a 
period  of  fourteen  years,  ineffectual  to  enforce.  The  court 
re-asserted  the  doctrine  that  the  regular  and  appropriate 
remedy  of  the  creditor  is  the  writ  of  mandamus  ;  and  declared 
that  in  legal  contemplation,  judged  by  its  nature  and  ordinary 
results,  and  not  by  its  failure  in  exceptional  cases,  it  was  an 
adequate  remedy,  and  that  the  difficulty  of  its  execution  in 

55  Van  Hoffman  v.  Quincy,  4  Wall.  535,  is  the  leading  case  on  this 
point,  but  there  are  numerous  others  in  which  the  principle  has  been 
applied,  which  are  cited  and  referred  to  in  Dillon  on  Munic.  Corp.  sees. 
41,  42. 

s*  Knox  County  v.  Aspinwall,  24  How.  376,  1869 ;  Benbow  v.  Iowa 
City.  7  Wall.  313,  1868 ;  Dillon  on  Munic.  Corp.  sec.  686  and  notes. 

57  Walkley  v.  Muscatine,  6  Wall.  481,  1867. 

5«  Rees  V.  Watertown,  19  Wall.  107,  1873  ;  followed  and  re-affirmed  in 
Heine  v.  The  Levee  Commissioners,  19  Wall.  655. 


THE   LAW   OF   MUNICIPAL   BONDS.  493 

a  particular  instance  afforded  no  sufficient  ground  for  equita- 
ble jurisdiction. 

Sec.  26.  Jurisdiction  and  course  of  procedure  in  the  federal 
courts — Execution — Demand — Refusal, — The  remedy  of  the 
municipal  or  county  bondholder  in  the  federal  courts  is  to 
3ue  at  law  and  obtain  a  judgment  to  establish  the  validity 
and  amount  of  his  debt. 59  Thereupon  it  is  usual  to  issue 
execution  if  the  corporate  debtor  can  by  law  have  property 
subject  to  execution.  On  a  return  of  the  writ  nulla  bona  or 
unsatisfied,  application  is  made  upon  an  information  or 
relation,  under  oath,  reciting  these  facts,  for  a  mandamus  to 
compel  the  levy  and  collection  of  a  tax  to  pay  the  judgment. 
But  if  the  bond-holder  is  by  the  statute  entitled  to  a  levy  of 
a  special  Xzx.  to  pay  his  judgment,  and  if  the  duty  of  levying 
it  has  been  neglected  or  refused,  it  is  not  necessary  that  an 
execution  should  in  such  case  be  returned  nulla  bona  in 
order  to  give  the  judgment-creditor  the  right  to  a  mandamus. 
As  the  course  of  procedure  in  the  federal  courts  is  assimi- 
lated to  that  at  common  laiv,  and  is  not  regulated  by  state 
statutes,  a  demand  of  the  respondent,  and  a  refusal  must 
be  shown,  or  circumstances  which  will  dispense  with  the 

» Heine  v.  The  Levee  Comm'rs,  19  Wall.  655,  657,  1873;  Town  of 
'Queensbury  v.  Culver,  19  Wall.  83, 92.  In  such  cases  the  Federal  courts 
have  no  power  to  issue  a  writ  of  mandamus  as  an  original  proceeding, 
and  hence  a  bondholder  cannot,  (as  it  is  held  in  some  of  the  State  courts 
he  may  do  under  certain  circumstances,)  before  putting  his  claim  into 
judgment,  apply  for  a  mandamus.  In  the  Federal  court  he  must^  as 
stated  in  the  text,  first  obtain  his  judgment.  County  of  Bath  v.  Amy,  14 
Wall.  244,  1871.  Then,  upon  making  the  proper  relation,  he  becomes 
entitled,  under  what  was  sec.  14  of  the  Judiciary  act.  (now  Rev.  Stats. 
sec.  716,)  to  a  writ  of  mandamus,  as  the  appropriate  remedy  to  enforce 
his  judgment.  It  is,  when  thus  issued,  the  final  process  to  enforce  the 
judgment,  and  performs,  in  substance,  against  municipal  corporate 
debtors  the  office  of  a  writ  of  execution,  with  the  operation  of  which  the 
State  courts  can  no  mDre  interfere  than  they  can  with  the  other  process 
of  the  Federal  courts.  These  are  settled  principles  in  the  jurisprudence 
of  the  United  States.  The  leading  case  is  Riggs  v.  Johnson  County,  6 
Wall.  166,  1867,  and  its  principles  have  been  frequently  re-asserted  and 
•applied.  The  reader  will  find  the  decisions  cited,  Dillon  on  Munic.  Corp. 
•sec.  693,  note. 
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demand.  When  a  demand  is  made,  it  should  be  upon  the^ 
corporation  or  the  particular  officers  whose  duty  it  is,  and 
who  have  the  legal  power  to  comply  therewith,  and  the  de- 
mand should  be  for  the  performance  of  the  exact  duty  due 
to  the  creditor,  as  for  example,  to  levy  and  collect  the  neces- 
sary tax.  It  is  probable  that  an  execution  issued  and  a.  de- 
mand of  the  proper  officers  thereunder  for  payment,  ^would, 
ordinarily,  be  treated  as  a  demand  to  levy  a  tax,  as  it  -would 
then,  it  is  supposed,  become  the  duty  of  the  officers  to  levy 
the  proper  tax.  At  all  events,  such  an  effect  is  in  practice 
usually  ascribed  to  an  execution.  The  prudent  and  very 
cautious  practitioner  could  accompany  the  writ  of  execution 
with  a  specific  written  demand  to  levy  and  collect  the  tax, 
and  have  it  served  at  the  same  time  with  the  writ  of  maf^^^'^ 
muSy  and  the  service  should  be  upon  the  officers  upon  -whom 
the  legal  duty  rests  to  do  the  act  demanded. 

Sec.  27.  Obstacles  in  way  of  collection — Resignation  of  ^JJ^ 
cers — Power  of  federal  court, — In  the  enforcement  of  3  uog- 
ments  on  municipal  bonds,  the  creditors  have  encountered 
obstacles  arising  or  supposed  to  arise  from  two  decisioi^^  ^ 
the  Supreme  Court. — ^The  United  States  v.  Boutwell,^*'  ^^ 
Rees  V.  City  of  Watertown.^'     The  case  against  Mr.   '&^^  " 
well  arose  when  he  was  Secretary  of  the  Treasury,  and  ^^^ 
an  application  in  the  inferior  court  for  a  mandamus  to   oot^" 
pel  him  to  pay  a  certain  order.     The  writ  was  refused,  3-^*-*' 
writ  of  error  taken  to  the  Supreme  Court,  after  whichi     -^^  ' 
Boutwell  resigned  and  his  successor  was  appointed.         -*- 
Supreme  Court  refused  the  application  to  substitute  th^   ^*^  ' 
cessor,  and  one  ground  of  the  refusal  was,  that  in  the  ab3^** 
of  a  statute  altering  the  common  law  rule,  the  writ  of 


damns  abates  by  the   death,  resignation   or  removal     %^^ 
office  of  the  officer  to  whom  it  is  directed.     In  the  vi^**^ 
the  court,  the  office  of  a  writ  of  mandamus  is  to  compel 
performance  of  a  personal  duty  resting  on  the  responci^'*^ ' 
"If  he  be  an  officer,  and  the  duty  an  official  one,  still    ^ 
writ  is  aimed  exclusively  against  him  as  a  person,  an<^ 

«®  United  States  v.  Boutwell,  17  Wall.  604,  1873. 
**  Rees  V.  Watertown,  19  Wall.  107,  1873. 
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only  can  be  punished  for  disobedience ;  the  writ  does  not 
reach  the  office  and  cannot  be  directed  to  it ;  it  is  the  per- 
sonal default  of  the  defendant  that  warrants  the  impetration 
of  the  writ ;  it  necessarily  follows  from  this  that  on  the 
death  or  retirement  from  office  of  the  original  defendant, 
the  writ  must  abate  in  the  absence  of  any  statutory  provision 
to  the  contrary." 

The  Supreme  Court  in  the  other  case  referred  to^  de- 
cided, in  effect,  these  propositions:  i.  That  in  the  enforce- 
ment of  his  judgment  against  the  municipality,  the  plaintiff 
was  confined  to  his  remedy  at  law  by  mafidamus  or  other- 
wise, no  ground  of  equity  jurisdiction  being  made  out.  2. 
That  the  neglect  and  refusal  of  the  municipal  officers  to  levy 
the  taxes,  their  disobedience  of  the  writs  of  mandamus  and 
their  resignations  to  evade  the  duty  of  levying  and  collect- 
ing the  taxes  did  not  authorize  the  court  to  appoint  officers 
of  its  own  to  levy  and  collect  them,  denying,  on  this  point, 
Welch  V.  Ste.  Genevieve,  I  Dillon  C.  C.  R.  130,  and  dis- 
tinguishing Supervisors  v.  Rogers^  7  Wall.  175,  and  Lan- 
sing V.  County  Treasurer,  i  Dillon  C.  C.  R.  522.  3.  That 
it  was  not  competent  for  the  court,  in  virtue  of  its  general 
jurisdiction  as  a  court  of  equity,  (there  being  no  individual 
liability  on  the  part  of  the  tax-payers  or  inhabitants  of  the 
municipality  to  pay  the  debts  of  the  corporation,)  itself  to 
subject  individual  property  within  the  corporation  to  pay  the 
judgment — the  exclusive  remedy  being  by  mandamus  di- 
rected to  the  municipality  or  its  proper  officers,  commanding 
them  to  levy  and  collect,  under  the  powers  vested  in  them  in 
that  behalf,  the  requisite  taxes.^3 

^  Rees  V.  City  of  Watertown,  supra, 

*3  A  direct  effect  of  this  decision,  in  connection  with  the  protracted  and 
successful  evasion  of  the  City  of  Watertown,  was  to  encourage  munici- 
palities and  counties  elsewhere  to  adopt  the  same  mode  of  escaping  pay- 
ment, viz,  by  successive  and  repeated  resignations.  This  was  practised 
to  a  considerable  extent  in  the  state  of  Missouri  by  several  counties  that 
were  burdened  with  a  large  indebtedness,  but  it  was  measurably  checked 
by  the  action  of  the  executive  of  the  state,  Governor  Hardin,  in  refusing 
to  accept  the  resignation  of  the  county  court  judges  when  he  had  good 
reason  to  believe  that  the  resignation  was  tendered  for  this  purpose. 


49^  THE   LAW   OF   MUNICIPAL   BONDS. 

Sec.  28.  Distinction  between  bonds  and  warrants  as  to  en- 
forcement.— What  we  have  heretofore  said  has  related  to  the 
enforcement  of  municipal  bonds  where  there  is  an  express 
authority  given  or  duty  enjoined  to  levy  a  tax  or  a  special 
tax  to  pay  them.  We  have  adverted  in  a  preceding  section^ 
to  the  distinction  between  negotiable  municipal  bonds  issued 
under  direct  authority  from  the  legislature,  and  ordinary  mu- 
nicipal or  county  orders  or  warrants.     The  distinction  be- 

The  case  of  the  Supervisors  v.  Rogers,  7  Wall.  175,  1868.  in  which  the 
United  States  Circuit  Court,  after  the  county  officers  had  evaded  the  law 
and  disobeyed  the  peremptory  writ,  directed  the  mandamus  to  the  iwar- 
shalol  the  United  States  for  the  District  of  Iowa,  commanding  him  to 
levy  and  collect  the  taxes  named  in  the  writ,  and  which  was  sustained 
by  the  Supreme  Court,  is  declared  in  the  Watertown  case  to  depend,  in 
this  respect,  wholly  upon  a  statute  of  the  state  of  Iowa  (Rev.  of  i860, 
sec.  3770).  That  statute  had  no  special  reference  to  this  class  of  cases, 
and  was  simply  to  the  effect  that  the  court,  in  cases  of  mandamus^  "  be- 
sides or  instead  of  proceeding  against  the  defendant  by  attachment, 
may  direct  that  the  act  required  to  be  done  may  be  done  by  the 
j>laintiff' or  some  other  person  appointed  by  the  court,''  The  practice  of 
the  Federal  court  in  mandamus  cases  is  as  at  common  law,  and  this 
statute  had  never  been  adopted  by  rule;  but  it  was  held  "competent  to 
adopt  it  in  the  particular  case,**  and  that  it  authorized  the  court  to  ap- 
point a  third  person  or  officer  of  its  own  to  levy  and  collect  the  required 
taxes.  Looking  at  this  case  in  the  light  of  the  decision  and  reasoning  in 
the  Watertown  case  and  in  Heine  v.  The  Levee  Commissioners,  19  Wall. 
•655,  and  of  the  above  suggestions,  it  would  seem  to  rest  upon  a  very 
narrow  basis.  If  the  court  is  without  power  to  make  such  an  appoint- 
ment without  the  aid  of  the  statute,  it  was  certainly  a  very  broad  and 
liberal  view  of  the  language  of  that  statute  to  hold,  that  the  "act"  con- 
templated by  it  included  the  act  of  levying  and  collecting  taxes,  giving 
acquittances  therefor,  and  selling  property  to  enforce  the  payment 
thereof,  and  making  conveyances  to  complete  the  sales.  See  Heine  v. 
The  Levee  Commissioners,  19  Wall.  p.  661.  The  statement  in  the 
opinion  of  Nelson,  J.,  that  this  statute  "  is  but  a  modification  of  the  law 
of  England  and  of  the  New  England  states,  which  provide  for  the 
execution  of  a  judgment  recovered  against  a  county,  city  or  town,  against 
the  private  property  of  any  individual  inhabitant,  giving  him  the  right 
to  claim  contribution  from  the  rest  of  the  people,**  can  hardly  be  main- 
tained in  view  of  the  decision  in  the  Watertown  case,  and  it  seems  ob- 
vious that  the  section  of  the  Iowa  statute  referred  to  wa^  intended  for  no 
^uch  purpose. 

^  Supra,  sec.  5. 
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tween  the  two  classes  of  instruments  often  becomes  important 
when  it  is  sought  to  enforce  payment  by  means  of  fnanda- 
tnus.  The  latter  class  of  instruments  not  being  commercial 
paper,  being  in  the  nature  of  vouchers  to  the  ordinary  cred- 
itor and  put  in  the  shape  of  warrants  or  orders  for  his  con- 
venience, are  to  be  paid  in  the  manner  provided  by  the  char- 
ter or  legislation  of  the  state.  The  provisions  are  variant  in 
different  charters  and  in  different  states.  In  some  of  the 
states  these  instruments  are  to  be  registered  and  paid  in  the 
order  of  their  registration,  and  there  is  no  provision  for  the 
levy  of  a  special  tax  to  pay  them ;  and  it  is  contemplated 
that  as  they  are  issued  in  payment  of  the  ordinary  expenses 
of  the  city,  town  or  county,  that  they  are  to  be  paid  out  of 
the  ordinary  revenues  or  resources.  It  has  recently  become 
quite  common  for  the  non-resident  holders  of  such  instru- 
ments to  sue  thereon  in  the  Federal  courts,  hoping  to  obtain 
thereby  some  of  the  advantages  which  have  been  accorded 
by  those  courts  to  the  holders  of  negotiable  securities. 

Where  these  warrants  or  orders  have  been  issued  by  cor- 
porate or  quasi  corporate  organizations  capable  of  being  sued 
in  the  State  courts,  the  Federal  courts,  so  far  as  our  observa- 
tion has  gone,  have  held  that  the  non-resident  owner  thereof 
may  also  sue  thereon  in  the  Federal  court,  and  by  its  judg- 
ment establish  the  validity  and  amount  of  his  debt,  and  such 
judgment  may  become  the  basis  of  an  application  made  in 
due  form  for  a  writ  of  mandamus^  but  the  writ  when  so  issued 
will  only  command  the  proper  officers  to  discharge  the  legal 
duty  they  owe,  under  the  charter  or  statute,  to  the  warrant- 
holder.^s  xhe  Federal  courts  cannot  over-turn  or  interfere 
with  the  policy  of  the  state  in  respect  to  the  rights  or  remedies 
of  this  class  of  creditors.  The  leading  case  on  this  subject  is 
The  Supervisors  of  Carroll  County  v.  The  United  States.^ 
Counties  in  Iowa  are  authorized  to  issue  for  ordinary  ex- 
penses orders  or  warrants  payable  to  bearer,  and  are  liable 
to  be  sued  upon  them.  The  statute  limited  the  power  of  the 
county  authorities  "  for  ordinary  county  revenue  "  to  the  levy 

*s  Jordan  v.  Cass  County,  3  Dillon,  C.  C.  R.  185,  1874. 
^Supervisors  etc.  v.  United  States,  18  Wall.  71. 
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•each  year  of  "  not  more  than  four  mills  on  the  dollar."  It 
made  no  provision  (as  the  statute  was  construed  by  the  su- 
preme court  of  the  state,  whose  construction  was  regarded 
by  the  Federal  courts  as  binding  on  them)  for  the  levy  of  a 
speciod  tax  to  pay  judgments  obtained  on  such  warrants.  The 
judgment-creditor  in  the  Federal  court  claimed  that  he  was 
entitled  to  the  levy  of  a  special  tax  to  pay  his  judgment.  But 
the  Supreme  Court  of  the  United  States  held  otherwise,  and 
decided  that  a  return  to  an  alternative  writ  of  mandamus  by 
the  county  authorities,  that  they  had  already  levied  a  four- 
mill  county  tax  for  the  current  year  (that  being  the  maximutn 
amount  allowed  by  statute)  was  a  sufficient  retum.^^ 

*7  Supervisors  etc.  v.  United  States,  18  Wall.  71.  The  text  sufficiently 
states  the  principle  established  by  this  case.  In  respect  of  the  local  stat- 
ute of  Iowa,  (sec.  —  of  the  Iowa  Revision,)  the  court  distinguished  and 
explained  the  case  of  Butz  v.  Muscatine,  8  Wall.  575, — perhaps  it  ought 
to  be  said  it  overruled  it  on  this  particular  point. 

The  circuit  court  of  the  United  States  for  the  Eastern  District  of  Ar- 
kansas, April  Term,  1876,  in  conformity  with  the  doctrines  of  the  text, 
upon  a  review  of  the  legislation  of  that  state  touching  the  indebtedness 
of  counties  on  warrants^  and  the  provisions  of  the  new  constitution  on 
the  subject  of  county  indebtedness,  declared  the  following  propositions : 

1.  That  the  county  court,  in  case  the  county  is  indebted,  owes  a  legal 
duty  to  the  creditor  or  warrant-holder  to  exert  the  power  of  levying  taxes 
to  the  maximum  limit  allowed  by  law,  if  necessary  to  pay  the  outstanding 
indebtedness  of  the  county.  The  maximum  rate  can  in  no  event  be  ex- 
ceeded.    Dillon  on  Munic.  Corp.  sec.  689,  and  cases  there  cited. 

2.  That  a  creditor  who  has  obtained  a  judgment  in  this  court  against 
a  county  may,  after  proper  demand  on  the  county  court  to  discharge  its 
duty  in  this  regard,  and  a  neglect  or  refusal  on  the  part  of  the  court  to 
comply  with  such  demand,  have  a  mandamus  to  compel  the  performance 
of  such  duty.  There  must  be  such  a* demand  or  averment  of  facts  of 
such  a  nature  as  will  dispense  with  the  demand. 

3.  Under  the  new  constitution,  (Art,  xiv,  sec.  9,)  as  to  indebtedness 
'then  existing,  there  is  a  duty,  which  creditors  may  enforce,  resting  om 
the  county  court  to  levy  a  tax  not  exceeding  one-half  of  one  per  cent. 
Such  tax  when  levied  and  collected  cannot  *'  be  used  for  any  other  pur- 
pose'* than  the  payment  of  such  indebtedness,  (Art.  xvi.  sec.  11,)  and 
must,  according  to  our  present  impression,  although  the  court  does  not 
'hold  itself  concluded  on  the  point,  be  collected  in  money,  and  not  in 
other  warrants. 

A  judgment-creditor  of  a  county  in  Missouri  whose  judgment  is  based 
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upon  municipal  bonds  secured  by  the  right  to  a  special  tax,  who  has  re- 
ceived under  a  mandamus  a  county  warrant  therefor,  which  is  refused 
payment,  may  have  another  mandamus  to  enforce  the  judgment,  and  is 
not  bound  to  take  his  turn  among  ordinary  county  warrant-holders. 
This  ruling  coincides  with  the  distinction  pointed  out  in  the  text. 
United  States  v.  Vernon  County,  (Western  District  of  Missouri,)  2  Cent. 
Law  Jour.  771. 

John  F.  Dillon. 
Davenport,  Iowa,  September,  1876. 
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//.  THE  DARTMOUTH  COLLEGE  CAUSES  AND  THE 
SUPREME  COURT  OF  THE  UNITED  STATES. 

(No.  3.) 

The  opinion  of  Judge  Marshall  and  the  concurrence  of  his 
four  associates  "  in  the  result**  are  to  be  weighed  in  the  light 
of  their  antecedents,  the  history  of  the  times  and  the  atmos- 
phere in  which  they  moved,  as  well  as  of  the  reasoning  on 
which  the  judgment  apparently  is  founded. 

Judge  Livingston  was  a  member  of  the  famous  New  York 
family  of  that  name.  He  was  about  sixty-two  years  old 
when  this  case  was  decided,  and  died  some  four  years  later. 
He  graduated  from  Princeton ;  served  upon  the  staflf  of  Gen- 
erals Schuyler  and  Arnold  in  the  Revolution ;  and  was  ad- 
mitted to  the  bar  in  1783.  For  five  years  after  his  appoint- 
ment in  January,  1802,  he  occupied  a  seat  between  Kent  and 
Thompson  upon  the  Supreme  Bench  of  New  York.  His 
opinions  appear  in  the  first  and  a  small  part  of  the  second 
volume  of  Johnson*s  Reports.  They  exhibit  his  peculiar 
characteristics.  It  was  hardly  necessary  for  Kent  to  tell  us 
of  Livingston's  disrelish  for  English  authorities,  though  he 
often  examined  them  with'  great  care  to  see  if  they  agreed 
with  him.  His  hobby  was  commercial  law,  to  which  fact, 
and  the  peculiar  relations  which  the  Livingston  family  had 
held  with  the  political  parties  of  New  York,  he  was  mainly 
indebted  for  his  appointment  by  Jefferson.  He  was  an  ac- 
complished scholar,  an  excellent  advocate  and  an  able  judge. 
His  peculiar  organization  gave  him  great  independence. 
Kent  had  great  influence  with  him.  The  shrewd  old  Chan- 
cellor, in  his  letter  of  October  6,  1828,  (Southern  Law  Re- 
view, July,  1872,)  says:  "In  February,  1798,  I  was  offered 
by  Governor  Jay,  and  accepted,  the  office  of  youngest  judge 
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of  the  Supreme  Court.  This  was  the  summit  of  my  am- 
bition." *  *  *  "I  never  dreamed  of  volumes  of  reports, 
and  written  opinions ;  such  things  were  not  then  thought  of." 
*  *  *  "When  I  came  to  the  bench  there  were  no  re- 
ports or  state  precedents.  The  opinions  from  the  bench  were 
delivered  ore  tenus.  We  had  no  law  of  our  own,  and  nobody 
knew  what  it  was."  *  *  *  <«  Many  of  the  cases  decided 
during  the  sixteen  years  I  was  in  the  Supreme  Court  were 
labored  by  me  most  unmercifully,  but  it  was  necessary  under 
the  circumstances  to  subdue  opposition.  We  had  but  few 
American  precedents ;  our  judges  were  democratic,  and  my 
brother  Spencer,  particularly,  of  a  bold,  vigorous,  dogmatic 
mind,  and  overbearing  manner.  English  authorities  did  not 
stand  very  high  in  these  feverish  times,  and  this  led  me  a 
hundred  times  to  attempt  to  bear  down  opposition,  or  shame 
it  by  exhausting  research  and  overwhelming  authority." 
*****  I  make  much  use  of  the  corpus  juris,  and  as  the 
judges  (Livingston  excepted)  knew  nothing  of  French  or  civil 
law,  I  had  an  immense  advantage  over  them.  I  could  gener- 
ally put  my  bretheren  to  rout  and  carry  my  point  by  my 
mysterious  wand  of  French  and  civil  law.  The  judges  were 
republicans,  and  very  kindly  disposed  to  everything  that  was 
French,  and  this  enabled  me,  without  exciting  any  alarm  or 
jealousy,  to  make  free  use  of  such  authorities,  and  thereby 
enrich  our  *  commercial  law.'  I  gradually  acquired  proper 
directing  influence  with  my  brethren,  and  the  volumes  in 
Johnson,  after  I  became  judge  in  1804,  show  it." 

Livingston  took  his  seat  on  the  bench  of  the  Federal  Su- 
preme Court  at  the  February  term,  1807.  Story  came  to 
that  bench  in  1812.  From  that  time  till  Livingston's  death. 
Story  had  greater  influence  over  him,  if  possible,  than  ever  Kent 
had.  He  published  no  opinion  in  Sturges  v.  Crowninshield,  and 
we  are  not  aware  that  one  exists  in  an  accessible  form.  It  seems 
that  he  never  drew  up  a  formal  opinion  in  the  college  case. 
His  reasons  for  not  doing  so  appear  in  his  letter,  and  that  of 
Judge  Prescott,  to  Story,  hereafter  quoted.  Story  was  very 
ambitious,  and  naturally  desired  to  act  as  the  organ  of  the 
court  and  to  deliver  its  opinion  in  a  case  of  so  much  import- 

32 
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ance;  and  Livingston  as  naturally  desired  that  his  friend 
should  have  that  opportunity.  In  this,  as  in  other  important 
cases,  Story  had  the  good  sense  and  tact  to  submit  his  opin- 
ion for  examination  and  criticism  to  those  upon  whose  heads 
and  hearts  he  could  rely,  before  it  was  considered  by  his 
brethren. 

Judge  Prescott,  in  his  letter  of  January  9,  18 19,  to  Story, 
says  :  "  I  have  read  your  opinion  with  care  and  great  pleas- 
ure." *  *  *  "I  see  nothing  I  should  wish  altered  in  it. 
I  hope  it  will  be  adopted  ivithout  diminution  or  subtraction!' 
Livingston,  in  his  letter  to  Judge  Story  of  January  24,  1819, 
says  :  "  I  return  your  opinion  in  the  case  of  Dartmouth  Col- 
lege, which  has  afforded  me  more  pleasure  than  can  easily 
be  expressed.  It  was  exactly  what  I  had  expected  from 
you,  and  hope  it  will  be  adopted  without  alteration.  What  you 
say  of  the  contract  of  marriage  is  a  complete  answer  to  the 
difficulty  made  on  that  subject,  and  I  am  not  sorry  that  you 
have  taken  notice  of  the  act  of  the  legislature  dissolving  this 
contract,  which  has  been  passed  in  this  state.  As  to  the 
effect  of  the  separation  of  the  two  countries  on  the  charter 
of  this  college,  in  addition  to  what  you  say,  it  appears  to  me 
that  its  existence  is  admitted  by  the  very  acts  which  are  com- 
plained of."^  The  passages  we  have  italicised  can  hardly  be 
misunderstood.  A  comparison  of  Livingston's  letter  with 
Story's  opinion,  as  published  by  Farrar,  shows  that  it  was  after- 
wards modified.  How  radical  these  changes  were  we  shall 
probably  never  know. 

The  true  construction  of  the  obligation  clause  was  a  vital 
point  in  Sturges  v.  Crowninshield.  This,  though  it  tested  the 
constitutionality  of  the  New  York  bankrupt  law,  was  a  Mas- 
sachusetts case.  It  arose  in  Judge  Story's  circuit,  and  was 
taken  from  the  brief  term  of  the  circuit  court  which  com- 
menced October  15,  181 7,  to  the  Supreme  Court,  upon  the 
formal  certificate  that  the  judges  of  the  circuit  court  were 
opposed  in  opinion  upon  the  following  questions : 

"  I.  Whether,  shice  the  adoption  of  the  constitution  of  the 
United  States,  any  state  has  authority  to  pass  a  bankrupt 

*  I  Life  of  Story,  by  his  Son,  323,  324. 
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law,  or  whether  the  power  is  exclusively  vested  in  the  Con- 
gress of  the  United  States. 

"  2.  Whether  the  act  of  New  York,  passed  the  third  day 
of  April,  181 1,  and  stated  in  the  plea  in  this  case,  is  a  bank- 
rupt act,  within  the  meaning  of  the  constitution  of  the  United 
States. 

"3.  Whether  the  act  aforesaid  is  an  act  or  law  impairing 
the  obligation  of  contracts  within  the  meaning  of  the  con- 
stitution of  the  United  States. 

"  4.  Whether  the  plea  is  a  good  and  sufficient  bar  of  the 
plaintiff's  action." 

Trustees  v.  Woodward  was,  in  form,  taken  to  the  Supreme 
Court  from  the  November  term,  1817,  of  the  Superior  Court 
of  New  Hampshire;  but,  in  fact,  not  until  December  21, 
18 17,  in  consequence  of  the  difficulty  the  counsel  for  the  re- 
spective parties  found  in  agreeing  upon  a  special  verdict. 
Judge  Smith  drew  one ;  Mr.  Bartlett  another.  No  advantage 
could  be  gained  for  the  plaintiffs  over  the  acute,  quick-sighted 
and  tenacious  Bartlett.  It  was  finally  drawn  up  by  Judge 
Farrar,  but  really  under  the  eye  of  Smith  and  Mason,  and, 
in  this  form,  was  assented  to,  by  the  genial,  kindly,  easy  and 
less  alert  Sullivan. 

Mason,  in  his  letter  to  Judge  Smith,  of  December  i,  1 8 17, 
says :  "  I  have  received  a  letter  from  Mr.  Webster,  in  which 
he  expresses  a  desire  to  have  the  record  and  writ  of  error  in 
the  college  cause  as  soon  as  possible,  to  send  it  on  and  have  it 
entered  early  in  the  docket.  All  that  I  can  do  in  further- 
ance of  this  object  is  to  communicate  his  desire  to  you." 

In  his  letter  of  December  11,  18 17,  to  the  same.  Mason 
says :  "  I  received  your  letter,  and  have  seen  Mr.  Bartlett  and 
his  verdict.  He  objects  to  almost  all  yours,  and  we  can  cer- 
tainly agree  to  little  of  his.  He  says,  however,  he  has  writ- 
ten to  Mr.  Sullivan  that  he  drew  his  to  match  yours,  and  that 
Mr.  Sullivan  will  not  suppose  that  he  (Mr.  B.)  thinks  all  his 
departures  from  you  material,  and  that  S.  and  you  will  prob- 
ably agree.  I  hope  you  may,  for  I  think  there  will  [be]  great 
trouble  in  any  attempt  to  agree  with  B.  Judge  Richardson 
has  seen  both.     What  he  thinks  of  them  I  know  not.      It  is 
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important  they  be  soon  completed.     The  bearer  has  both 
verdicts,  I  suppose,  to  deliver  to  Mr.  Sullivan." 

In  his  letter  of  December  12,  18 17,  Mason  says  to  Judge 
Smith :  "  Your  man  came  yesterday  for  the  college  ver- 
dicts while  I  was  reading  them  for  the  first  time.  I  had  no 
time  to  think  of  them.  After  he  was  gone  it  occurred  to 
me  that  there  might  be  a  difficulty  in  your  verdict  as  to  the 
conversion.  If  I  rightly  recollect,  it  does  not  state  an  actual 
conversion,  but  a  demand  and  refusal."  *  *  *  « Perhaps 
it  is  of  no  importance  in  our  case  as  the  Supreme  Court  can 
reverse  on  one  point  only.  And  for  this  reason,  perhaps,  it 
would  be  best  to  have  that  point  only  presented  to  the  court 
in  the  conclusion  of  the  verdict,  rather  than  the  general  con- 
elusion  which  you  contemplated.  I  am  afraid  there  will  be 
a  difficulty  in  settling  the  verdict.  Do  everything  with  Mr. 
Sullivan  if  you  can." 

In  his  letter  of  December  22,  1817,  to  Smith,  Mason  says: 
"  Judge  Richardson  got  home  last  evening  very  sick,  but  has 
signed  the  citation  and  allowed  writ  of  error  without  diffi- 
culty. Bartlett  declined  reading  the  special  verdict ;  said  he 
supposed  it  right,  and  should  make  no  objection.  I  presume 
Sullivan  will  sign  the  agreement,  etc." 

Sturges  V.  Crowninshield  was  transferred  and  reported  pre- 
vious to  the  college  case ;  but  both  were  before  the  court 
and  under  consideration  substantially  the  same  length  of  time. 
Both  were  important  cases  and  involved  the  construction  of 
the  same  provision  of  the  constitution.  To  be  thoroughly 
understood,  this  case  must  be  read  and  compared  with  the 
individual  opinions  of  the  judges  in  Ogden  v.  Saunders,  Rob- 
bins  V.  Shaw,  Mason  v.  Haile,  12  Wheat.  214-383,  and  sub- 
sequent cases.  But  six  judges  sat  in  Sturges  v.  Cro^' 
inshield.  Upon  the  general  question,  as  suggested  by  Mr. 
Webster,  they  were  well  known  to  be  equally  divided.  L*^" 
ingston  sustained  the  constitutionality  of  these  laws,  in  ^hosc 
atmosphere  he  had  been  reared,  and  we  are  not  awa-re  of 
any  evidence  that  he  ever  concurred  either  in  the  adfo'^^^ 
framed  judgment  in  that  case,  or  the  reasoning  by  -vvhich 
such  a  result  was  reached.     As  we  shall  hereafter  see  neither 
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Washington  nor  Johnson  ever  concurred  in  the  reasoning  of 
Judge  Marshall  in  important  particulars.  The  judgment 
which  Webster  saw  was  coming  was  the  result,  not  of  accord, 
but  of  discord  wrought  into  a  compromise  by  the  diplomatic 
skill  and  tact  of  Marshall,  and  his  ascendency  over  the  wills 
of  men,  even  when  he  could  not  shake  their  convictions. 

Judge  Johnson  was  a  South  Carolinian  of  English  stock. 
He  was  born  in  1771 ;  graduated  at  Princeton  with  the  high- 
est honors  when  nineteen ;  read  law  under  the  eye  of  C.  C. 
Pinkney ;  was  admitted  to  the  bar  when  twenty-two,  and 
very  soon  attained  eminence  in  his  profession.  When  twenty- 
three  he  became  a  member  of  the  legislature ;  was  twice  re- 
elected ;  and  was  speaker  during  his  last  term.  But  as  his 
tastes  were  judicial  rather  than  political,  he  retired  from  po- 
litical life,  and  under  the  reorganization  of  the  judiciary  sys- 
tem became  one  of  the  judges  of  the  circuit  court. 

On  March  26,  1804,  he  was  appointed  by  Jefferson  to  the 
bench  of  the  Supreme  Court.  At  the  time  of  the  decision 
in  the  college  case  he  was  forty-eight  years  old.  In  1822, 
he  published  the  "  Life  etc.  of  Nathaniel  Greene."  A  por- 
tion of  this  work  was  devoted  to  the  "  history  of  parties."  He 
proposed  to  continue  the  latter,  and  to  trace  how  far,  if  at  all, 
the  Supreme  Court  had,  by  construction,  "  advanced  beyond 
its  constitutional  limits  and  trespassed  on  those  of  the  state 
authorities;"  and  corresponded  confidentially  with  Jefferson 
upon  the  subject,  as  their  letters  of  April  11,  1823,  and  June 
12,  1823,  respectively  show.  A  series  of  his  letters  to  the 
Charleston  Courier  show  that  he  made  some  progress  in  this 
work,  but  we  are  not  aware  that  it  was  ever  completed,  or 
that,  except  in  this  form,  any  part  of  it  was  given  to  the 
world. 

Judge  Story  in  his  letter  to  Fay  of  Feb.  25,  1808,  (i  Life 
of  Story,  168,)  describing  the  judges,  says :  "  I  ought  not  to 
pass  by  Judge  Johnson,  though  I  scarcely  know  how  to  ex- 
hibit him  individually.  He  has  a  strong  mathematical  head, 
and  considerable  soundness  of  erudition.  He  reminds  me 
of  Mr.  Lincoln  [Jefferson's  attorney-general  when  Marbury  v. 
Madison  arose  and  was  decided,  and  the  nominal  successor 
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of  Judge  Gushing,]  and  in  the  character  of  his  mind  he  seems 
to  me  not  dissimilar.  He  has,  however,  less  of  metaphysics 
and  more  of  logic.**  The  opinion  of  Story  in  later  years  was 
less  flattering.  Story,  soon  after  his  accession  to  the  bench, 
though  politically  he  seems  to  have  regarded  himself  as  the 
immutable  point  in  the  universe,  from  a  radical  Republi- 
can, in  the  sense  in  which  that  term  was  used  in  olden  time, 
changed  to  a  Federal  Imperialist  of  the  Jay  school,  leaving 
Marshall  far  behind;  and  afterwards  was  not  inclined  to 
look  with  special  favor  upon  those  whose  opinions  were  less 
advanced  than  his  own.  Johnson  did  not  grow  in  favor  with 
him.  He  termed  Johnson's  views  upon  certain  constitutional 
questions  "peculiar,"  and,  in  some  respects,  they  were. 
Johnson's  tastes  were  quiet,  unpretentious  and  scholarly.  His 
learning  was  rare,  curious  and  diversified ;  but  though  his 
was  an  important  circuit,  we  know  little  of  his  judicial  life 
beyond  what  is  disclosed  by  his  opinions  in  the  Supreme 
Court,  and  they  vary  much.  Some  of  them  are  strong  and 
able,  others  are  wanting  in  exactness  and  precision,  and  in- 
dicate that  the  writer  was  confused  and  unable  to  put  his 
opinion  on  grounds  satisfactory  to  himself  His  legal  in- 
stincts seemed  to  far  outrun  his  power  to  make  others  see  by 
written  words  what  he  felt.  He  had  little  in  common  with 
the  southern  politicians  of  his  day,  with  whom  he  nominally 
affiliated.  He  was  not  only  the  staunchest  of  union  men  in 
the  days  of  nullification,  but  always  had  a  strong  national- 
Federal  bias ;  in  a  word,  though  not  an  Imperialist  like  Story, 
he  was  a  Centralist  from  conviction. 

Before  Marshall's  appointment,  the  Supreme  Court  followed 
the  English  practice,  under  which  each  judge  who  sat  in  a 
cause  gave  an  opinion  whenever  he  thought  there  was  occa- 
sion for  it ;  but  in  general  those  judges  who  presided  at  the 
circuit  declined  to  sit  in  banc,  except  in  a  case  of  equal  di- 
vision. Under  Marshall,  (who  argued  but  a  single  cause  in 
that  court  before  he  became  chief  justice,)  this  practice  was 
rooted  out  so  far  as  his  influence  extended ;  the  judges  re- 
heard the  causes  which  they  had  decided  at  the  circuit ;  the 
practice  of  giving  individual  opinions  was  repressed ;   the 
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practice  became  general  of  making  one  judge  ''  the  organ  of 
the  court,"  of  virtually  assigning  causes,  and  of  taking  them 
home  for  the  purpose  of  writing  up  opinions  in  vacation ;  and 
of  having  an  opinion  read  by  a  single  judge  as  the  opinion  of 
the  court,  when  the  judgment  received  the  assent  of  but 
three,  and  sometimes  two,  of  the  judges,  and  the  reasoning  of 
a  less  number.  This  vicious  practice  occasioned  great  dis- 
satisfaction. 

The  primitive  court  consisted  of  five  judges.  It  was  in- 
creased to  six,  and  afterwards  to  seven ;  for  years  it  was  nec- 
essary for  two  of  these  judges  in  general  to  ride  the  circuit 
together ;  not  unfrequently,  after  the  accession  of  Marshall, 
but  four  judges  held  the  general  term  at  Washington,  and 
constituted  the  court  when  many  important  causes  were  de- 
cided ;  two  of  the  judges  were  aged  and  infirm,  and  one  of 
them  for  years  before  his  death  was  so  superannuated  that 
he  practically  left  his  circuit,  a  most  important  one,  to  take 
care  of  itself,  and  was  a  nonenity  at  Washington ;  the  new 
chief  had,  from  his  acknowledged  ability  and  force,  and 
weight  of  character,  and  from  his  tact  and  diplomatic  skill, 
great  influence  with  his  brethren ;  for  years  he  prepared  a 
large  share  of  the  opinions ;  when  an  occasion  required,  he 
was  an  adept  in  "patching  up"  compromise  judgments  and 
opinions  ;  confident  that  he  was  right,  he  sometimes  entered 
up  judgment  and  read  opinions,  as  the  opinion  of  the  court, 
without  being  as  careful  as  a  discreet  judge  ought,  to  find  out 
whether  his  opinion  was  that  of  a  majority  or  minority  of  the 
court.  In  Rose  v.  Himely,  4  Cranch,  41,  he  delivered  the 
leading  opinion  and  ordered  the  judgment  of  the  circuit  court 
to  be  reversed,  etc.,  when  in  fact  but  a  single  judge  agreed 
with  him,  as  afterwards  appeared  in  Hudson  v.  Guestier,  6 
Cranch,  281.  In  one  of  the  cloud  of  opinions  delivered  by 
Marshall  at  the  trial  of  Aaron  Burr,  he  admits  that  he  made 
a  mistake  of  a  similar  character  in  BoUman's  case.  In  this 
way  two  judges  sometimes  practically  became  a  majority  of 
six,  and  three  a  majority  of  seven.  The  cases  referred  to 
were  by  no  means  the  only  instances  of  a  similar  kind,  nor 
could  they  fairly  be  attributed  to  the   press   of   business. 
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These  facts  were  open  secrets  in  narrow  circles.  This  in- 
tensified the  dissatisfaction.  A  judiciary  bill  was  reported  to 
Congress  by  the  attorney-general,  which  required  the  judges  to 
deliver  their  opinions  seriatim  in  open  court,  and  then  to  give 
them  in  writing  to  the  clerk  to  be  entered  upon  his  record. 
This  feeling  lay  at  the  bottom  of  the  attempts  in  Congress 
(which  gave  Webster  so  much  trouble,  and  some  of  the 
judges  so  much  uneasiness)  to  prohibit  the  judges  from  set- 
ting aside  a  state  law  as  unconstitutional,  unless  a  certain 
number  of  judges  sat  in  the  cause  and  concurred  in  the  judg- 
ment. It  was  one  of  the  causes  of  Jefferson's  dislike  of 
Marshall  which  made  him  say,  with  a  bitterness  unusual  to 
him,  in  his  letter  to  Ritchie  of  June  25,  1820:  "An  opinion 
is  huddled  up  in  conclave,  perhaps  by  a  majority  of  one,  de- 
livered as  if  unanimous,  and  with  the  silent  acquiescence  of 
lazy  or  timid  associates,  by  a  crafty  chief  judge,  who  sophis- 
ticates the  law  to  his  mind  by  the  turn  of  his  own  reasoning." 
In  such  a  judicial  atmosphere,  Johnson,  keen,  critical,  sa- 
gacious, able,  and  honest,  as  he  was,  sometimes  silently  ac- 
quiesced in  opinions  and  judgments  contrary  to  his  convic- 
tions; and  at  others  set  the  example  commended  by  Jefferson 
in  his  letter  of  June  12,  1823  :  "  I  rejoice  in  the  example  you 
set  of  seriatim  opinions.  I  have  heard  it  often  noticed,  and 
always  with  high  approbation.  Some  of  your  brethren  will 
be  encouraged  to  follow  it  occasionally,  and  in  time  it  may 
be  felt  by  all  as  a  duty,  and  the  sound  practice  of  the  primi- 
tive court  be  again  restored.  Why  should  not  every  judge 
be  asked  his  opinion,  and  give  it  from  the  bench,  if  only  by 
yea  or  nay?  Besides  ascertaining  the  fact  of  his  opinion, 
which  the  public  have  a  right  to  know,  in  order  to  judge 
whether  it  is  impeachable  or  not,  it  would  show  whether  the 
opinions  were  unanimous  or  not,  and  thus  settle  more  exactly 
the  weight  of  their  authority." 

The  true  construction  of  the  obligation  clause  must  be 
determined  upon  principle  at  last.  In  what  sense  did  the 
people  use  these  words  when  they  adopted  this  provision  ? 
When  we  know  this  we  know  all.  History,  reasoning  and 
canons  are  only  pertinent  as  they  bear  upon  this  question. 
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They  are  intimately  connected,  but  the  words  "  obligation  " 
and  "contract'*  are  no  more  synonymous  than  light  and 
darkness.  The  constitution  does  not  prohibit  legislative  in- 
terference with  contracts;  it  protects  the  obligation;  but  the 
contract  is  protected  only  so  far  as  that  results  incidentally 
from  the  prohibition  against  impairing  the  obligation.  That 
the  obligation  of  all  executory  contracts,  except  those  which 
undertake  to  barter  away  sovereignty,  whether  express,  tacit, 
or  otherwise  inferred,  or  those  which  the  law  erects,  as  in 
case  of  absolute  idiots,  etc.,  is  protected,  is  clear.  Beyond 
lies  the  disputed  territory.  Marshall,  in  his  second  opinion  in 
Fletcher  v.  Peck,  6  Cranch,  1 27,  assumed  that  executed  con- 
tracts carried  with  them  by  implication  an  obligation  which 
the  constitution  protected  after  the  execution  —  in  other 
words,  that  in  this  way  the  naked  sale  is  protected.  This  is 
the  foundation  of  the  error.  In  that  case  but  five  of  the  seven 
judges  sat,  and  Johnson  delivered  a  dissenting  opinion. 

The  legislature  of  Georgia,  in  179S,  claiming  that  the 
United  States  had  no  title  to  certain  western  tribal  lands ; 
that  they  were  within  the  boundaries  of  Georgia ;  that  Geor- 
gia held  the  title,  subject  to  the  unextinguished  Indian  title, 
authorized  the  governor,  by  an  act  for  that  purpose,  to  con- 
vey the  same  to  James  Gunn  and  others.  The  governor 
made  the  conveyance  in  due  form  for  a  valuable  considera- 
tion. A  portion  of  these  lands  was  conveyed  by  the  original 
grantees  to  James  Greenleaf,  and  from  him  through  a  chain 
of  conveyances  to  the  defendant.  Peck.  All  the  conveyances 
after  that  to  the  original  grantees  were  made  for  valuable 
considerations,  without  knowledge  or  notice  on  the  part  of 
any  of  these  vendees,  that  the  original  grantees  secured  the 
passage  of  this  act,  as  was  alleged,  by  bribery,  etc.  A  sub- 
sequent legislature,  alleging  this  corruption,  passed  another 
act  rescinding  the  former  one,  annulling  the  deed  to  the 
original  grantees,  and  asserting  the  title  of  the  state  to  the 
lands  it  covered.  Peck  conveyed  with  covenants  to  Fletcher. 
After  the  act  Fletcher  brought  suit  for  covenant  broken. 
This,  like  Sturges  v.  Crowninshield,  was  a  Massachusetts 
case.     In  the  one  the  legislation  of  Georgia,  and  in  the  other 
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that  of  New  York,  was  held  invalid.  Whether  Fletcher  v. 
Peck  was  at  the  bottom  a  genuine  case,  or  one  in  which  im- 
portant questions  were  mooted  for  the  purpose  of  furthering 
in  another  field  the  interests  of  speculators,  may  be  ques^ 
tioned,  however  legitimate  it  may  have  been  so  far  as  the 
counsel  and  some  of  the  immediate  actors  were  concerned. 
This  cause  was  argued  the  last  time,  by  Martin  for  the 
plaintiff,  and  Robert  Goodloe  Harper  and  Joseph  Story, 
for  the  defendant.  Few  things  could  be  more  absurd  than 
to  imagine  these  great  lawyers  gravely  arguing  before  such 
a  court  whether  the  solemn  enactment  of  a  great  state  could 
be  set  aside  by  the  finding  of  a  quarter-sessions  judge  or 
petit  jury,  that  its  passage  was  procured  by  "undue  influ-^ 
ence,"  or  purchase. 

Judge  Johnson,  in  the  conclusion  of  his  opinion,  says:  "I 
have  been  very  unwilling  to  proceed  to  the  decision  of  this 
cause  at  all.  It  appears  to  me  to  bear  strong  evidence  upon 
the  face  of  it  of  being  a  mere  feigned  case.  It  is  our  duty 
to  decide  on  the  rights  but  not  in  the  speculations  of  parties."^ 

Judge  Marshall  discussed  the  points  raised  by  the  first 
count  last,  and  seems  to  have  held : 

1.  That  a  state,  unless  restrained  by  its  constitution,  may 
sell  its  lands. 

2.  There  was  no  such  prohibition  in  the  constitution  of 
Georgia. 

3.  That  the  question  as  to  the  title  of  the  United  States 
had  been  settled  by  compact. 

4.  That  the  reservation,  "  for  the  use  of  the  Indians,"  etc., 
"  was  a  temporary  arrangement,"  and  did  not  prohibit  the 
state  from  acquiring  or  selling  these  lands. 

5.  That  somehow  the  Indian  title  either  could  or  would 
not  be  legally  invaded. 

6.  That  a  recovery  might  be  had  notwithstanding  the  pe- 
culiar language  of  the  covenants  and  the  state  of  the  Indian 
title. 

7.  That  as  between  the  state  and  innocent  purchasers,  the 
court  would  not  enter  into  an  investigation  of  the  question, 
as  to  whether  the  original  grantees  obtained  their  title  by 
corrupting  the  legislature  or  not. 
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The  fourth  covenant  was  that  the  title  to  the  premises  had 
been  in  no  way  constitutionally  or  legally  impaired  by  any 
subsequent  act  of  any  subsequent  legislature  of  Georgia. 

The  third  count  based  upon  this  covenant  set  forth  the 
corruption  of  the  legislature,  the  annulling  act  at  length,  and 
averred  that  by  reason  of  this  act  the  title  of  Peck  was  con- 
stitutionally and  legally  impaired.  The  defendant  again 
pleaded  that  the  first  purchaser  under  the  original  grantees, 
and  all  subsequent  holders  of  the  property,  including  him- 
self, were  purchasers  without  notice.  There  was  a  demurrer 
and  joinder.  Eight  pages  of  Marshall's  opinion  are  devoted 
to  the  discussion  of  the  questions  thus  raised. 

Fletcher  v.  Peck  has  been  commonly  treated  as  if  he  put 
the  judgment  distinctly  upon  the  ground  that  the  annulling 
act  impaired  the  obligation  of  contracts.  Few  things  could 
be  farther  from  the  truth.  In  summing  up,  he  puts  the  judg- 
ment distinctly  upon  the  ground  "  that,  in  this  case,  the  estate 
having  passed  into  the  hands  of  a  purchaser  for  a  valuable 
consideration  without  notice,  the  state  of  Georgia  was  re- 
strained, either  by  general  principles  "which  are  common  to 
our  free  institutions,  or  by  the  particular  provisions  of  the  con- 
stitution of  the  United  States,  from  passing  a  law  whereby 
the  estate  of  the  plaintiff  in  the  premises  so  purchased  could 
be  constitutionally  and  legally  impaired  and  rendered  null 
and  void."     The  italics  are  ours. 

This  is  but  little,  if  anything,  more  than  was  said  by  the 
same  judge  when  "delivering  the  opinion  of  the  court,"  in 
Insurance  Co.  v.  Canter,  i  Peters,  511.  In  that  case,  after 
discussing  whether  the  power  to  govern  was  derived  from 
the  right  to  acquire  territory,  or  from  a  specific  clause  in 
the  constitution,  he  put  the  judgment  upon  the  ground 
that,  "whichever  may  be  the  source  whence  the  power 
is  derived,  the  possession  of  it  is  unquestioned."  In  sub- 
sequent decisions  by  the  same  court,  this  power  has  been 
placed  first  on  one  of  those  grounds  and  then  on  the  other. 
The  first  proposition  stated  by  Marshall  as  the  foundation  of 
the  judgment  in  Fletcher  v.  Peck  was  the  one,  as  we  have 
seen,  supported  by  Mason  and  Smith  before  the  state  courts 
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and  by  Mr.  Webster  in  the  Supreme  Court,  in  the  college 
•case.  That  this  was  the  favorite  doctrine  of  Story,  as  well  as 
Webster,  is  not  only  well  known  as  a  fact,  but  is  shown  by 
Story's  letter  to  Mason  above  quoted,  and  in  his  subsequent 
opinions  in  Terrett  v.  Taylor,  9  Cranch,  50,  and  Societ)'^  v. 
Pawlet,  4  Peters,  480.  If  this  position  was  sound,  the  dis- 
•cussion  of  the  obligation  clause  and  other  provisions  of  the 
Federal  constitution  was  unnecessary,  Johnson  haying  spoken 
for  himself.  The  second  reason  assigned  for  the  judgment 
is,  not  that  the  annulling  act  was  prohibited  by  a  particular 
provision,  i.  e.,  the  obligation  clause,  but  by  "  particular  pro- 
visions "  of  the  constitution.  Those  "  provisions  "  are  suffi- 
ciently indicated  in  the  opinion.  The  argument  is  that  the 
rescinding  act  was  void  because — 

1.  It  was  virtually  a  bill  of  attainder. 

2.  It  was  in  effect  an  ex  post  facto  law. 

3.  It  impaired  the  obligation  of  contracts. 

Marshall  quotes  and  endorses  Blackstone's  definition  of 
contracts.  2  Black.  Com.  ch.  30,  *440,*  443.  This  chapter 
is  entitled,  "Title  by  gift,  grant  and  contract."  He  says: 
**  Gifts,  then,  or  grants^  which  are  the  eighth  method  of  trans- 
ferring personal  property,  are  thus  to  be  distinguished  from 
each  other :  that  gifts  are  always  gratuitous  ;  grants  are  upon 
some  consideration  or  equivalent ;  and  they  may  be  divided, 
with  regard  to  their  subject-matter,  into  gifts  or  grants  of 
chattels  realzxidi  gifts  or  grants  of  chattels  personal."  *  *  * 
*^  Grants  or  gifts  of  chattels  personal  are  the  act  of  transfer- 
ring the  right  and  the  possession  of  them  ;  whereby  one  man 
renounces  and  another  immediately  acquires  all  title  and  in- 
terest therein  ;  which  may  be  done  either  in  writing  or  by 
word  of  mouth,  attested  by  sufficient  evidence,  of  which  the 
delivery  of  possession  is  the  strongest  and  most  essential." 
*  *  *  "A  contract  may  also  be  either  executed^  as  if  A 
agrees  to  change  horses  with  B,  and  they  do  it  immediately; 
in  which  case  the  possession  and  the  right  are  transferred  to- 
gether ;  or  it  may  be  executory ^  as  if  they  agree  to  change 
next  week ;  here  the  right  only  vests,  and  their  reciprocal 
property  in  each  other's  horse  is  not  in  possession,  but  in 
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action ;  for  a  contract  executed  (which  differs  nothing  from  a 
grant)  conveys  a  chose  in  possessioji ;  a  contract  executory  con- 
veys only  a  chose  in  action''  That  the  learned  author  did 
not  refer  to  the  effect  of  legislative  enactments  or  the  alien- 
ation of  sovereignty  is  too  obvious  for  comment.  Judge 
Marshall  says :  "  The  contract  between  Georgia  and  the  pur- 
chasers was  executed  by  the  grant.  A  contract  executed,  as 
well  as  one  which  is  executory,  contains  obligations  binding 
on  the  parties.  A  grant  in  its  own  nature  amounts  to  an  ex- 
tinguishment of  the  right  of  the  grantor,  and  implies  a  con- 
tract not  to  re-assert  that  right.  A  party  is,  therefore,  always 
estopped  by  his  own  grant."  Precisely  what  is  meant  by 
this  is  not  clear.  I  own  a  cargo  of  flour.  About  my  title, 
there  is  no  dispute.  My  neighbor,  knowing  all  about  it,  buys 
it,  pays  for  it  and  takes  it  away.  What  obligation  do  I  owe 
him;  what  obligation  is  binding  on  me?  I  own  lands — con- 
vey them  without  covenants.  The  purchaser  pays  me  and 
enters  into  possession.  What  obligation  binds  me?  If  a 
legal  estoppel  is  meant,  it  would  seem  obvious  that  a  naked 
grant  carries  no  obligation  with  it.  The  contract  has  been 
executed ;  it  has  done  its  work.  It  is  true  that  parties  may 
couple  executory  agreements  with  the  subject  of  an  executed 
contract,  but  that  is  simply  saying  that  parties  may  make 
executory  contracts,  if  they  choose,  and  that  the  obligation 
of  those  contracts  is  protected. 

Judge  Johnson  filed  a  dissenting  opinion  in  this  case.  His 
legal  instincts  led  him,  it  seems  to  us,  to  the  correct  conclu- 
sion. He  says:  "The  right  of  jurisdiction  is  essentially 
connected  to,  or  rather  identified  with,  the  national  sover- 
eignty. To  part  with  it  is  to  commit  a  species  of  political 
suicide.  In  fact,  a  power  to  produce  its  own  annihilation  is 
an  absurdity  in  terms.  It  is  a  power  as  utterly  incommuni- 
cable to  a  political  as  to  a  natural  person.  But  it  is  not  so 
with  the  interests  or  property  of  a  nation.  Its  possessions 
nationally  are  in  nowise  necessary  to  its  political  existence ; 
they  are  entirely  accidental,  and  may  be  parted  with  in  every 
respect  similarly  to  those  of  the  individuals  who  compose  the 
community."     *     *     *     "I  have  thrown  out  these  ideas  that 
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I  may  have  it  distinctly  understood  that  my  opinion  on  this 
point  is  not  founded  on  the  provision  in  the  constitution  of 
the  United  States  relative  to  laws  impairing  the  obligation 
of  contracts.  It  is  much  to  be  regretted  that  words  of  less 
equivocal  signification  had  not  been  adopted  in  that  article 
of  the  constitution.  There  is  reason  to  believe  from  the 
letters  of  Publius,  which  are  well  known  to  be  entitled  to  the 
highest  respect,  that  the  object  of  the  convention  was  to 
afford  a  general  protection  to  individual  rights  against  the 
acts  of  the  state  legislatures."  *  *  *  It  is  obvious  from 
the  context,  that  in  his  reference  to  Publius,  Johnson  refers^ 
not  to  No.  7  of  '  The  Federalist,'  written  by  Hamilton,  but  to 
No.  44,  written  by  Madison.  "  Now  a  grant  or  conveyance," 
he  continues,  "by  no  means  necessarily  implies  the  continu- 
ance of  an  obligation  beyond  the  moment  of  executing  it.  It  is 
most  generally  but  the  consummation  of  a  contract,  \^  functus 
officio  the  moment  it  is  executed  and  continues  afterwards  to 
be  nothing  more  than  the  evidence  that  a  certain  act  was  dom^ 
The  latter  statement  seems  to  us  to  contain  a  great  and  incon- 
trovertible legal  truth.  It  was,  in  effect,  what  was  before  said 
by  Judge  Wilson,  and  what  was  afterwards  repeated  by  Judge 
McLean.  However  much  we  might  desire  to  change  the 
grounds  on  which  it  has  been  assumed  to  rest,  no  honest 
man  could  wish  to  disturb  the  judgment  in  this  case.  Taking 
the  case  as  stated  in  the  record,  it  was  an  attempt  at  down- 
right robbery.  Our  convictions  are  that  the  judgment  was 
sustainable  upon  other  grounds  than  those  stated. 

Judge  Johnson  gave  no  opinion  in  the  college  case  or  in 
Sturges  V.  Crowninshield.  In  Green  v.  Biddle,  8  Wheat.  I, 
97,  he  refused  to  discuss  the  obligation  clause ;  but  in  Ogden 
V.  Saunders  he  states  what  his  opinion  was  in  Sturges  v. 
Crowninshield.  He  says :  "  The  report  of  the  case  of  Sturges 
V.  Crowninshield  needs  also  some  explanation.  The  court 
was,  in  that  case,  greatly  divided  in  their  views  of  the  doctrine, 
and  the  judgment  partakes  as  much  of  a  compromise  as  of  a 
legal  adjudication.  The  minority  thought  it  better  to  yield 
something  than  risk  the  whole.  And,  although  their  course  of 
reasoning  led  them  to  the  general  maintenance  of  the  state 
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power  over  the  subject,  controlled  and  limited  alone  by  the 
oath  administered  to  all  their  public  functionaries  to  maintain 
the  constitution  of  the  United  States,  yet,  as  denying  the 
power  to  act  upon  anterior  contracts  could  do  no  harm,  but, 
in  fact,  imposed  a  restriction  conceived  in  the  true  spirit  of 
the  constitution,  they  were  satisfied  to  acquiesce  in  it,  provided 
the  decision  ivere  so  guarded  as  to  secure  the  pozver  ouer  posterior 
contrcu:ts  as  well  from  the  positive  terms  of  the  adjudication  as 
from,  inferefices  deducible  from  the  reasoning  of  the  court.  The 
case  of  Sturges  v.  Crowninshield,  then,  must,  in  its  authority, 
be  limited  to  the  terms  of  the  certificate,  and  that  certificate 
affirms  two  propositions : 

1.  That  a  state  has  authority  to  pass  a  bankrupt  law,  pro- 
vided such  law  does  not  impair  the  obligation  of  contracts 
within  the  meaning  of  the  constitution,  and  provided  there 
be  no  act  of  Congress  in  force  to  establish  an  uniform  system 
of  bankruptcy,  conflicting  with  such  law. 

2.  That  a  law  of  this  description,  acting  upon  prior  con- 
tracts, is  a  law  impairing  the  obligation  of  contracts  within 
the  meaning  of  the  constitution. 

Whatever  inferences  or  whatever  doctrines  the  opiniofi  of  the 
court  in  that  case  may  seem  to  support,  the  concluding  words  of 
that  opinion  were  intended  to  control  and  to  confine  the  authority 
of  the  adjudication  to  the  limits  of  the  certificate, 

"  The  first  of  these  questions  [whether  a  state  bankrupt 
law,  operating  upon  subsequent  contracts  is  prohibited  by 
the  obligation  clause]  has  been  so  often  examined  and  con- 
sidered, in  this  and  other  courts  of  the  United  States,  and  so 
little  progress  has  yet  been  made  in  fixing  the  precise  mean- 
ing of  the  words  'obligation  of  a  contract,'  that  I  should  turn 
in  despair  from  the  enquiry,  were  J  not  convinced  that  the 
difficulties  the  question  presents  are  mostly  factitious,  and 
the  result  of  refinement  and  technicality ;  or  of  attempts  at 
definition,  made  in  terms  defective,  both  in  precision  and 
comprehensiveness.  Right  or  wrong,  I  come  to  my  conclu- 
sion on  their  meaning,  as  applied  to  executory  contracts,  the 
subject  now  before  us,  by  a  simple  and  short-handed  exposi- 
tion.     Right  and  obligation  are  considered  by  all  ethical 
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writers  as  correlative  terms.  Whatever  I,  by  my  contract^ 
give  another  a  right  to  require  of  me,  I,  by  that  act,  lay  my- 
self under  an  obligation  to  yield  or  bestow.  The  obligation 
of  every  contract  will  then  consist  of  that  right  or  power  over 
my  will  or  actions,  which  I,  by  my  contract,  confer  on  an- 
other. And  that  right  and  power  will  be  found  to  be  meas- 
ured neither  by  moral  law  alone,  nor  universal  law  alone,  nor 
by  the  laws  of  society  alone,  but  by  a  combination  of  the 
three ;  an  operation  in  which  the  moral  law  is  explained  and 
applied  by  the  law  of  nature,  and  both  modified  and  adapted 
to  the  exigencies  of  society  by  positive  law."  *  *  ♦  * 
"They  [the  parties]  can  enter  into  no  contract  which  the 
laws  of  that  community  forbid,  and  the  validity  and  effect  of 
their  contracts  is  what  the  existing  la^ws  give  to  them.'*  ♦  *  * 
"  If  it  be  objected  to  these  views  of  the  subject,  that  they  are 
as  applicable  to  contracts  prior  to  the  law  as  to  those  poste- 
rior to  it,  and,  therefore,  inconsistent  with  the  decision  in  the 
case  of  Sturges  v.  Crowninshield,  my  reply  is,  that  I  think 
this  no  objection  to  its  correctness.  I  entertained  this  opin- 
ion then,  and  have  seen  no  reason  to  doubt  it  since.  But,  if 
applicable  to  the  case  of  prior  debts,  multo  fortiori,  will  it  be 
so  to  those  contracted  subsequent  to  such  a  law;  the  poste- 
rior date  of  the  contract  removes  all  doubt  of  its  being  in  the 
fair  and  unexceptionable  administration  of  justice  that  the 
discharge  is  awarded."  We  regard  these  extracts  from 
Johnson's  opinion,  a  portion  of  which  we  have  put  in  italics, 
as  very  important.  The  opinions  of  Marshall  in  the  college 
case,  and  in  Sturges  v.  Crowinshield,  so  far  as  they  pertain 
to  the  construction  of  this  clause,  are  virtually  a  single  opinion. 
The  extracts  we  have  just  quoted  do  not  undertake  to  give 
a  full  history  of  the  position  of  individual  judges  or  of  the 
report  in  the  latter  case ;  but,  as  far  as  it  goes,  we  assume 
that  it  states  the  facts  correctly.  When  the  decision  in  Ogden 
V.  Saunders  was  made,  Livingston  had  given  place  to  Thomp- 
son. But  five  of  the  judges,  including  Marshall  and  Story, 
were  the  ones  who  decided  Sturges  v.  Crowninshield.  The 
dissenting  opinion  of  Marshall  in  Ogden  v.  Saunders,  if  not 
his  masterpiece,  was  one  of  the  ablest  efforts  of  his  life.     If 
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Johnson  had  stated  this  history  of  his  own  views  and  the  re- 
port incorrectly,  neither  Story  nor  Marshall  could,  or  would, 
have  permitted  it  to  pass  unnoticed.  The  simple  truth  is, 
that  the  dissenting  opinion  in  Ogden  v.  Saunders,  in  its  gen- 
eral reasoning,  is  identical  with  that  in  those  cases,  but  the 
majority  of  the  court,  in  this  case,  shrank  from  the  logical 
consequences  of  that  reasoning,  as  they  did  in  Charles  River 
Bridge  v.  Warren  Bridge,  1 1  Peters,  420.  By  releasing  all  pos- 
terior contracts  from  the  protection  of  the  obligation  clause, 
this  decision  changed,  as  Judge  Marshall  said,  "  the  character 
of  the  provision,  and  converted  an  inhibition  to  pass  laws  im- 
pairing the  obligation  of  contracts  into  an  inhibition  to  pass 
retrospective  laws."  Had  the  fathers  first  adopted  a  clause 
prohibiting  all  retrospective  laws,  it  is  impossible  to  believe 
that  they  would  have  added  to  it  the  inferior  prohibition  of 
the  obligation  clause. 

Judge  Washington  died  November  26,  1829,  some  ten 
years  after  the  decision  in  the  college  case.  Judge  Story 
says  he  was  born  June  5,  1762,  but  others  say  at  an  earlier 
period.  He  was  the  nephew  of  General  Washington ;  read 
law  in  Philadelphia  after  the  close  of  the  war ;  was  admitted 
to  the  bar  in  his  native  county,  in  Virginia,  and  afterwards  re- 
sided at  Richmond  and  Alexandria.  In  1787  he  was  a  mem- 
ber of  the  lower  branch  of  the  Virginia  legislature,  and  in  1788 
sat  with  Marshall  in  the  convention  which  ratified  the  Federal 
constitution.  At  the  bar,  he  was  often  pitted  against  Mar- 
shall, Campbell  and  other  prominent  lawyers.  He  reported 
the  decisions  of  the  court  of  appeals  from  1792  to  1796.  In 
these  two  volumes,  he  briefly  reported  his  own  arguments 
and  those  of  Marshall,  etc.  On  September  29,  1798,  John 
Adams,  after  hesitating  for  some  time  as  to  whether  Wash- 
ington or  Marshall  should  receive  the  appointment,  nomin- 
ated him  to  fill  the  vacancy  on  the  Supreme  Bench  created 
by  the  death  of  Judge  Wilson.  The  nomination  was  con- 
firmed December  20,  1798,  and  he  held  the  oflSce  till  his 
death. 

In  his  letter  to  Fay  of  1808,  from  which  we  have  already 
quoted,  Judge  Story  says :  "  Washington  is  of  a  very  short 
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stature,  and  quite  boyish  in  his  appearance.  Nothing  about 
him  indicates  greatness.  He  converses  with  simplicity  and 
frankness.  But  he  is  highly  esteemed  as  a  profound  law>'er, 
and  I  believe  not  without  reason.  His  written  opinions  are 
composed  with  ability,  and  on  the  bench  he  exhibits  great 
promptitude  and  firmness  in  decision.  It  requires  intimacy 
to  value  him  as  he  deserves." 

Professor  Goodrich  (i  Life  of  Webster,  171,)  thus  describes 
him  in  the  scene  which  transpired  during  the  delivery  of 
Webster's  peroration  in  the  college  case,  in  181 8:  "Mr. 
Chief  Justice  Marshall,  with  his  tall,  gaunt  figure,  bent  over 
as  if  to  catch  the  slightest  whisper,  the  deep  furrows  of  his 
cheeks  expanded  with  emotion,  and  his  eyes  suffused  with 
tears ;  Mr.  Justice  Washington  at  his  side,  with  his  small  and 
emaciated  frame,  and  countenance  more  like  marble  than  I  ever 
saw  on  any  other  human  being,  leaning  forward  with  an  eager, 
troubled  look."  His  appearance  was  not  deceptive.  He 
was  in  no  sense  a  great  man  or  judge,  but  in  every  sense  a 
good  one.  He  was  not  an  original  thinker,  nor  a  man  of 
genius.  He  was  neither  quick,  brilliant  nor  profound,  but  he 
had  fair  abilities ;  his  mental  powers  were  evenly  developed, 
harmonious,  and  worked  in  unison ;  he  was  conscious,  for  he 
expressed  it  in  his  opinions,  that  he  was  unable  to  convey  to 
the  minds  of  others  the  full  force  of  his  convictions,  and  his 
reasons  for  them ;  he  was  sometimes  oppressed  with  Eldon's 
doubts,  without  Eldon's  infirmity  of  procrastination ;  seldom 
able  to  satisfy  himself,  patience  and  painstaking  became  with 
him  a  religious  duty,  though  after  Story  came  to  the  bench, 
he  relied  to  a  great  extent  for  authorities  on  the  abstracts 
and  cases  furnished  by  him,  as  did  others.  The  fear  of  nien 
and  of  consequences  he  never  felt;  the  approbation  of  a 
"faithful  few"  was  dear  to  his  heart,  but  the  praise  of  others 
fell  on  non-receptive  ears.  He  had  an  inborn  and  uncon- 
querable aversion  to  every  form  of  display;  in  everything  ^^^ 
was  slow,  steady  and  reliable.  As  a  jurist,  he  was  conserva- 
tive, and  in  general,  submissive  to  precedent.  He  was  an  old 
school  Federalist,  firm  and  decided,  but  tolerant  of  those 
whom  he  thought  sincere  in  their  support  of  anti-Fed ^'^^^^ 
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lieresies.  He  was  the  specially  intimate  and  devoted  friend 
of  Marshall,  and  shared  his  notions  relating  to  the  "  dignity 
of  the  court,"  and  individual  opinions;  and  in  learning  he  far 
exceeded  him. 

John  Adams,  though  possessing  unfortunate  peculiarities 
of  temper,  was  a  great  lawyer,  and  far  surpassed  in  original 
genius  all  his  gifted  descendants.  When  he  came  to  con- 
sider the  appointment  in  1798,  he  fixed  upon  Marshall  or 
Washington  as  the  successor  of  Judge  Wilson,  saying,  "  Mar- 
shall is  first  in  rank,  age  and  public  services,  and  probably 
not  second  in  talents."  *  *  *  *  « jf  Marshall  should 
decline,  I  should  think  next  of  Washington."  Jefferson,  in 
his  letter  to  Dr.  Rush,  of  September  23,  1800,  suggested  as 
an  illustration  of  the  true  "  mode  of  recording  merit,"  that 
"  in  giving,  for  instance,  a  commission  of  chief  justice  to 
Bushrod  Washington,  it  should  be  in  consideration  of  his 
integrity  and  science  in  the  laws,"  etc.  Washington  was  one  of 
the  judges  who  concurred  in  the  judgment  in  Fletcher  v. 
Peck,  though  upon  what  precise  ground,  his  opinions  in  the 
college  case  and  Satterlee  v.  Matthewson,  2  Peters,  413-415, 
render  uncertain.  He  was  the  only  one  of  the  seven  judges 
who  sat  in  the  college  case  that  is  known,  "  upon  the  whole," 

to  have  "  concurred  in  the  result,"  at  which   Marshall  had 

* 

arrived,  at  the  consultation,  after  the  case  was  argued  in  181 8. 
His  opinion,  which  we  have  seen  was  never  delivered, 
occupies  about  ten  and  one-half  pages  in  Farrar,  about  one- 
sixth  the  space  taken  by  Marshall  and  Story.  It  differs  ma- 
terially from  the  others.  To  this,  and  its  author's  deep  sense 
of  duty,  we  are  undoubtedly  indebted  for  its  publication, 
while  we  owe  its  brevity  to  the  fact  that  he  was  never  given 
to  ^writing  essays  on  government  or  etiquette,  like  Marshall, 
nor  lectures  or  treatises  on  legal  topics,  like  Story.  On  the 
first  page  of  his  opinion,  he  disposes  summarily  of  the  elab- 
orate arguments  of  Mason  and  Smith  before  the  state  court, 
and  three-fourths  of  that  of  Webster  before  the  Supreme 
Court,  saying,  "  Whether  the  first  objection  to  these  laws  be 
well  founded  or  not  is  a  question  with  which  this  court,  in 
this  case,  has  nothing  to  do."     He  seeks  to  show  in  the  next 
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two  and  one-half  pages,  that  the  charter  was  a  contract. 
His  argument  is,  that  Mr.  PowelFs  definition  is  broad  enough 
to  cover  executed  contracts;  that  Fletcher  v.  Peck  had 
decided  "that  a  grant  is  a  contract,"  and  that  the  clause 
applies  alike  to  executory  and  executed  contracts ;  that  under 
Blackstone's  definition  of  a  franchise,  the  creation  of  this 
corporation  by  charter  was  such  a  contract,  and  extinguished 
the  king's  prerogative  to  bestow  the  same  identical  franchise 
on  another  corporate  body,  because  it  would  prejudice  his 
prior  grant.  He  then  says,  "  It  implies,  therefore,  a  contract 
not  to  re-assert  the  right  to  grant  the  franchise  to  another,  or 
to  impair  it."  This  is  the  identical  proposition  aften^ards 
relied  upon  by  Story,  but  overturned  by  a  majority  of  the 
court  in  the  great  Bridge  case.  Its  meaning  is  sufficiently 
obvious,  but  it  seems  never  to  have  occurred  to  Washington 
that  this  reasoning  fell  far  short  of  what  was  necessary.  He 
was  discussing  a  principle  of  English  law  in  the  light  thrown 
upon  it  by  a  British  author.  Assuming  that  the  king,  when- 
ever he  granted  a  franchise,  despoiled  himself  of  the  power 
to  re-grant  it,  or  to  impair  its  value  by  a  new  creation  under 
a  fresh  patent,  he  could  neither  expressly,  nor  by  implication, 
annihilate  the  conceded  power  of  Parliament  to  do  as  it 
pleased.  Parliament  had  granted,  and  in  many  instances 
had  altered  and  amended,  charters.  The  king  had  no  power 
to  tie  their  hands  except  by  veto.  Even  those  who  believe, 
that  under  a  constitutional  form  of  government  the  attributes 
of  sovereignty  are  mere  articles  of  merchandise,  to  be  bar- 
tered away  at  pleasure,  and  that  legislative  bodies  are  "mar- 
kets-overt"  for  that  purpose,  will  hardly  claim  that  the  ex- 
ecutive department  can  extinguish  the  veto  power,  present 
and  future,  by  contract.  If  it  were  otherwise,  the  king,  by 
contract,  might  extinguish  the  powers  of  the  nation  by  thus 
strangling  the  two  great  estates  of  the  realm. 

He  further  says :  "  There  is  also  an  implied  contract,  that 
the  founder  of  a  private  charity,  or  his  heirs,  or  other  per- 
sons appointed  by  him  for  that  purpose,  shall  have  the  right 
to  visit  and  to  govern  the  corporation  of  which  he  is  the 
acknowledged  founder  and  patron,  and  also,  that  in  case  of 
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its  dissolution,  the  reversionary  right  of  the  founder  to  the 
property  with  which  he  had  endowed  it  shall  be  preserved 
inviolate/'  John  Wheelock,  as  we  have  seen,  was  the  prin- 
cipal heir  of  Eleazer,  who  founded,  if  the  revival  is  in  law  a 
foundation,  the  Charity  school.  The  proposition  contained 
in  the  last  clause  quoted,  was,  as  we  have  seen,  assumed,  on 
all  hands,  in  the  state  court  to  be  correct.  There  are  author- 
ities which  fully  sustain  it,  but  stated  in  these  broad  terms  it  has, 
we  apprehend,  little  foundation  in  principle.  In  general,  the 
death  of  a  trustee  does  not  annihilate  the  trust,  nor  hand  the 
fund  over  to  the  creator  or  his  heirs.  Chancery  supplies  a, 
new  trustee,  and  the  blessings  of  the  trust  flow  on.  Corpo- 
rations in  England  were  liable  to  die,  as  well  as  individuals. 
Sometimes  Parliament  and  sometimes  the  courts  acted  as 
headsmen.  He  thus  states  the  consideration  of  such  grants : 
"  The  obligation  imposed  upon  them  [the  grantees]  and 
which  forms  the  consideration  of  the  grant  is,  that  of  acting 
up  to  the  end  or  design  for  which  they  were  created  by  their 
founder."  And  finally  says:  "It  appears  to  me,  upon  the 
Tvhole,  (words  which  he  afterwards  repeats  in  relation  to  the 
judgment,)  that  these  principles  and  authorities  prove  incon- 
trovertibly,  that  a  charter  of  incorporation  is  a  contract."  It 
would  seem  from  this,  that  the  naked  grant  is  not  protected ; 
or  if  it  is,  is  so  only  so  far  as  that  may  result  from  these 
implied  obligations.  But  Mr.  Webster,  in  his  great  argument 
in  the  Bridge  case,  before  the  Supreme  Court  of  Massachu- 
setts, (7  Peck.  437,)  says :  "  The  legislature  cannot  grant 
what  they  do  not  possess.  The  confusion  in  this  case  arises 
from  considering  these  acts  of  the  legislature  as  laws,  whereas 
they  are  grants,  which  are  wholly  different.  A  law  is  a  rule 
prescribed  for  the  government  ♦  of  the  subject ;  a  grant  is  a 
donation."  Of  course  it  would  seem  strange  only  to  non-pro- 
fessional eyes,  that  absolute  donations  are  contracts ;  though 
they  might  be  puzzled  to  understand  why  the  gift  itself  was 
of  so  little  consequence,  and  the  implied  contract  was  of 
such  vast  importance. 

Washington  devotes  the  remaining  six  pages  to  show,  that 
the  enactments  in   question  did  "  impair  this  contract."     In 
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proceeding  "  to  mark  the  distinction  between  the  different 
kinds  of  lay  aggregate  corporations,  in  order  to  prevent  any 
implied  decision  by  this  court  of  any  other  case  than  the  one 
immediately  before  it,"  he  says :  *'  We  are  informed  by  the 
case  of  Phillips  v.  Bury,  which  contains  all  the  doctrines  of 
corporations  connected  with  this  point,  that  there  are  two 
kinds  of  corporations  aggregate,  viz,  such  as  are  for  public 
government,  and  such  as  are  for  private  charity."     *     * 
"  There  is  not  a  case  to  be  found  which  contradicts  the  doc- 
trine laid  down  in  the  case  of  Phillips  v.  Bury,"  summarizing 
the  dicta  in  that  case.     **  Such  legislative  interferences  [al- 
tering, etc.,  the  charters  of  public  corporations]  cannot  be 
said  to  impair  the  contract  by  which  the  corporation  was 
formed,  because  there  is  in  reality  but  one  party  to  it,  the 
trustees  or  governors  of  the  corporation  being  merely  ^^ 
trustees  for  the  public,  the  cestui  que  trust  of  the  foundation. 
The  trustees  or  governors  have  no  interest,  no  privileges  or 
immunities,  which  are  violated  by  such  interference,  and  can 
have  no  more  right  to  complain  of  them  than  an  ordinary 
trustee  who  is  is  called  upon  in  a  court  of  equity  to  execute 
the  trust.     They  accepted  the  charter  for  the  public  benen 
alone,  and  there  would  seem  to  be  no  reason  why  the  S^  ' 
ernment,  under  proper  limitations,  should  not  alter  or  iti<^"^  ^ 
such  a  grant  at  pleasure."     *     *     *     *     "In  short,  does  ^^ 

every  alteration  of  a  contract,  however  unimportant,    ^^ 
though  it  be  manifestly  for  the  interest  of  the   party  oO)^ 
ing  to  it,  impair  its  obligation  ?"     To  sustain  the  distin^^^ 
between  public  and  private  corporations,  he  cites  the  opi^*  - 
of  the  majority  of  the  court  in  Terrett  v.  Taylor,  saying  - 
respect  to  public  corporations  which  exist  only  for  p*^*^ 
purposes,  such  as  towns,   cities,  etc.,  the  legislature    *^   . 
under  proper  limitations,  change,  modify,  enlarge  or  re^^^"^ 
them,  securing,  however,  the  property  for  the  use  of  ^^ 
for  whom,  and  at  whose  expense,  it  was  purchased." 

We  shall  hereafter  see  what  weight  is  to  be  attach^^ 
Phillips  V.  Bury.  ^ 

In  concluding,  he  holds,  that  whether  Dr.  Wheelocl^ 
the  founder  or  not  would  make  no  difference  with  the  cJ^ 
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ion.  He  cites  but  few  authorities,  and  those,  aside  from 
Phillips  V.  Bury,  Fletcher  v.  Peck  and  Terrett  v.  Taylor,  etc.,  of 
no  special  pertinence.  It  may  deserve  consideration  whether 
his  doctrine  in  relation  to  trustees  of  public  corporations 
does  not,  in  the  absence  of  particular  constitutional  provi- 
sions or  special  regulations,  apply  to  all  corporations. 

The  decisions  in  the  American  courts  are  diametrically 
opposed  to  each  other.  Even  that  great  master  of  the  law 
of  municipal  corporations,  Judge  Dillon,  can  neither  recon- 
cile them  nor  invent  a  common  ground  upon  which  they  can 
stand.  One  class  of  cases  holds  that  the  legislature  has  not 
only  absolute  power  over  municipal  corporations,  but  over 
their  property ;  another  class  holds  that  such  corporations 
have  a  dual  nature — are  legal  hermaphrodites ;  that  the  pub- 
lic side,  being  the  creature  of  legislative  breath,  can  be  anni- 
hilated by  the  same,  but  that  the  private  part  is  in  effect  an 
individual,  suspended,  like  Mohammed's  coffin,  somewhere 
between  the  heavens  and  the  earth,  under  the  protection  of 
the  courts,  and  more  especially  of  the  obligation  clause. 

The  Supreme  Court  of  New  Hampshire,  in  a  recent  case, 
Spaulding  v.  Andover,  54  N.  H.  38,  carried  the  reasoning  of 
Washington  and  the  authorities  on  which  he  relied,  to  their 
logical  consequences,  and  held,  in  effect,  that  a  legislature 
could,  through  a  public  statute,  contract  by  implication  with 
a  town,  and  that  that  contract  was  pretected  against  all  sub- 
sequent enactments  by  the  obligation  clause,  the  same  as  if 
the  state  had  contracted  with  an  individual. 

At  the  February  term,  1824,  five  years  after  the  decision 
in  the  college  case,  Ogden  v.  Saunders  was  first  argued  by 
Webster,  for  Saunders.  This  was  assumpsit  brought  by 
Saunders,  of  Kentucky,  against  Ogden,  of  Louisiana,  upon 
bills  of  exchange,  drawn  on  September  30,  1806,  by  Jordan, 
of  Kentucky,  upon  Ogden,  and  accepted  by  him  in  New 
York,  of  which  state  he  was  at  that  time  a  citizen.  Ogden 
had  been  discharged  under  the  act  of  the  New  York  legisla- 
ture of  April  3,  1 801,  for  the  relief  of  insolvent  debtors.  The 
case  having  been  continued  about  three  years  for  advisement, 
was  re-argued  by  Webster  at  the  January  term,   1827.     In 
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guarded  terms,  he  thus  states  his  general  position  with  t^    ^ 
ence  to  the  decision,  and  the  opinion  of  Judge  'MarshaW,  ^ 
Sturges  V.  Crowninshield :     "  To  the  decision  of  this  court, 
made  in  the  case  of  Sturges  v.  Crowninshield,  and  to  the 
reasoning  of  the  learned  judge  who  delivered  that  opinion,  I 
entirely  submit;  although  I  did  not  then,  nor  can  I  now; 
bring  my  mind  to  concur  in  that  part  of  it  which  admits  the 
constitutional  power  of  the  state  legislatures  to  pass  bank- 
rupt laws,  by  which  I  understand  those  laws  which  discharge 
the  person  and  the  future  acquisitions  of  the  bankrupt  from 
his  debts.     I  have  always  thought  the  power  to  pass  such  a 
law  was  exclusively  vested  by  the  constitution  in  the  legisla- 
ture of  the  United  States.     But  it  becomes  me  to  believe 
that  this  opinion  was,  and  is,  incorrect,  since  it  stands  con- 
demned by  the  decision  of  a  majority  of  this  court,  solemnly 
pronounced."     He  adds :  "  This  leads  us  to  a  critical  exam- 
ination of  the  particular  phraseology  of  that  part  of  the  above 
section  which  relates  to  contracts.     It  is  a  law  which  impairs 
the  obligation  of  contracts,  and  not  the  contracts  themselve3>% 
which  is  interdicted.     It  is  not  to  be  doubted  that  this  t^^x^j^ 
obligation,  when  applied  to  contracts,  was  well  consid^^^      . 
and  weighed  by  those  who  framed  the  constitution,  and      ^x-",q5 
intended  to  convey  a  different  meaning  from  what  the    p>»*o 
hibition  would  have  imported  without  it."    ♦**♦*««  Tl-ie 
universal  law  of  all  civilized  nations,  which  declares  that  rrx  en 
shall  perform  that  to  which  they  have  agreed,  has  been    sux> 
posed,  by  the  counsel  who  have  argued  this  cause  for      trlie 
defendant  in  error,  to  be  the  law  which  is  alluded  to;  an<i    ^ 
have  no  objection  to  acknowledging  its  obligation,  whil^^    ' 
must  deny  that  it  is  that  which  exclusively  governs  the    c^^^' 
tract.     It  is  upon  this  law  that  the  obligation,  which  nati*^'^^ 
acknowledge  to  perform  their  compacts  with  each  othe*'*  *^ 
founded,  and  I,  therefore,  feel  no  objection  to  answer    '^^^ 
question  asked  by  the  same  counsel — what  law  it  is  wl^*^ 
constitutes  the  obligation  of  the  compact  between  Virg^i'*^^^ 
and  Kentucky — by  admitting  that  it  is  this  common  laW 
nations  which  requires  them  to  perform  it.     I  admit,  furtf*^  ' 
that  it  is  this  law  which  creates  the  obligation  of  a  contf^^^^ 
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made  upon  a  desert  spot,  where  no  municipal  law  exists,  and 
{which  was  another  case  put  by  the  same  counsel)  which 
<:ontract,  by  the  tacit  assent  of  all  nations,  their  tribunals  are 
authorized  to  enforce."  *  *  *  *  "  It  is  then  the  munici- 
pal law  of  the  state,  whether  that  be  written  or  unwritten, 
which  is  emphatically  the  law  of  the  contract  made  within 
the  state,  and  must  govern  it  throughout,  wherever  its  per- 
formance is  sought  to  be  enforced." 

Judge  Story  was  about  thirty-nine  years  of  age  when  he 
drew  up  his  last  opinion  in  the  college  case.  This  great  law- 
yer was  born  at  Marblehead,  Massachusetts,  September  i8, 
1779.  He  graduated  at  Harvard  in  1798,  read  law  at  home 
with  Judge  Sewall,  from  that  time  till  January,  1 801,  when 
he  removed  to  Salem,  and  read  with  Judge  Putnam,  till  he 
was  admitted  to  the  bar,  in  July  of  the  same  year.  He 
was  a  member  of  the  lower  house  for  the  years  1805-8 ;  was 
re-elected  in  1810-1 1 ;  was  speaker  during  his  last  term  until 
he  resigned,  January  17,  18 12,  to  take  his  place  upon  the 
Supreme  Bench,  which  office  he  held  until  his  death,  which 
occurred  September  10,  1845.  I^  1806-8  he  supported  the 
embargo  with  marked  ability,  and  in  1808  was  elected  to 
Congress  and  became  the  most  efficient  instrument  of  its 
repeal.  His  mental  and  physical  constitution  were  both  of 
the  most  elastic  character.  Without  a  stain  of  impurity,  he 
had  an  ardent  social  nature,  was  open,  lavish  in  his  kindliness 
to  those  he  liked,  and  was  a  most  delightful  companion,  even 
when  in  later  years  he  sometimes  wearied  with  his  egotism, 
as  he  wanned  with  the  recital  of  his  early  combats,  "  shoul- 
dered his  crutch  and  showed  how  fields  were  won.'*  From 
childhood  he  was  ambitious  beyond  measure,  and  determined 
to  b^  "  the  captain  or  nothing ;"  he  was  as  proud  of  his  plum- 
age as  any  bird  or  woman,  and  as  sensitive  and  sore  as  either 
when  it  appeared  to  him  that  any  attempt  had  been  made  to 
mar  or  despoil  it.  If  such  attempts  were  in  any  degree  suc- 
cessful, though  he  sometimes  forgave,  he  seldom  tolerated 
the  presence  of  their  authors,  and  never  forgot  them  or 
•ceased  to  feel  the  smart.     Swift  of  apprehension,  he  read 
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everything,  remembered  it,  put  it  away  in  order,  and  held  it 
all  times  at  his  command ;  in  orderly  industry  and  power  of 
application  he  had  no  rival  at  the  bar  or  on  the  bench ;  his 
power  for  the  acquisition  of  knowledge  bordered  upon  the 
marvellous;  he  was  as  busy  as  the  ''fatal  sisters;"  he  laid  all 
under  contribution ;  he  was  the  Amazon  which  made  tribu- 
tary every  rill  of  personal  anecdote  or  political  gossip. 

As  a  law  lecturer  there  never  was  his  like ;  he  was  a  full 
reservoir ;  ready,  fluent  and  never  hesitating  for  a  word,  the 
flood  poured  at  command,  as  zesty  and  sparkling  as  a  river  of 
champagne.  He  had  all  that  New  England  shrewdness  and 
practical  judgment  in  business  matters  and  the  common 
affairs  of  life  which  Marshall  so  much  lacked.  No  sane  man 
was  likely  to  tell  the  "  sapling  story  "  at  his  expense.  He 
was  a  born  politician  and  manager  of  men ;  he  knew  every 
phase  of  human  nature,  and  how  to  deal  with  it.  When  the 
occasion  required,  he  had  the  courage  of  his  opinions  as  but 
few  men  have. 

His  labors  were  almost  incredible.  Besides  other  duties, 
which  were  enough  to  crush  most  men,  he  framed  many  of 
the  most  important  acts  ever  adopted  by  Congress  or  pressed 
upon  its  attention — the  credit  of  which  was  usually  taken  by 
others — and  for  thirty-three  years  turned  out  decisions,  opin- 
ions, volumes  of  reports  and  huge  treatises  upon  legal  topics, 
with  the  velocity  of  a  patent  machine.  He  was  the  great 
source  of  legal  and  political  learning  from  which  Webster, 
and  others  scarcely  less  noted,  drew,  in  their  debates  in  Con- 
gress and  elsewhere.  His  opinions  will  probably  stand  higher 
in  the  hereafter  than  his  text-books,  except  his  works  on  the 
conflict  of  laws  and  the  constitution. 

Many  of  his  earlier  opinions  in  the  circuit -court  are  inval- 
uable. They  are  replete  with  learning,  and  filled  with  light. 
His  opinions  in  the  vast  fields  of  jurisprudence,  involving 
private  rights,  were  generally  well  founded ;  but  where  some 
protege  of  his  was  to  be  affected,  either  as  counsel  or  suitor, 
where  the  construction  of  some  pet  statute  framed  by  Vv\m 
was  involved,  or  where  certain  constitutional  questions 
were    raised,   he   was   not,    from  his   peculiar  organization 
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and  proclivities,  enabled  to  see  things  as  others  saw  them. 

Whole  chapters  in  some  of  his  books  seem  to  be  little 
more  than  windrows  of  head-notes,  raked  together  as  the 
fanner  rakes  his  hay  in  the  mow-field  ;  but  when  we  survey 
the  ground,  the  wonder  is,  not  that  they  contain  so  many 
imperfections,  but  that  his  work  was  so  well  performed. 

In  1 80 1,  he  went  into  practice  in  Salem,  less  from  choice 
than  because  he  knew  of  nowhere  else  to  go,  and  in  a  little 
more  than  ten  years  was  elevated  to  the  Supreme  Bench. 
For  three  or  four  years  his  practice  was  quite  limited,  because 
branded  for  his  political  and  religious  views  by  the  Federal 
aristocracy  among  whom  he  had  cast  his  lot.  Few  who 
know  the  New  England  of  to-day  can  realize  the  despotic 
power  of  this  autocracy  in  Story's  youth  and  early  manhood, 
unless  they  have  felt  it  themselves,  or  been  reared  in  the 
atmosphere  and  traditions  of  those  who  have.  Its  heart  was 
in  the  larger  places,  but  its  influence  radiated  to  almost  every 
town  and  hamlet  in  New  England.  Webster  had  a  vivid 
appreciation  of  its  sway  when  he  wrote  to  Porter  on  June  4, 
1802,  "  It  [Federalism]  unites  in  its  support  more  than  two- 
thirds  of  the  talent,  the  character  and  the  property  of  the 
nation.  This  is  too  much  for  any  administration  to  contend 
with ; "  and  when  he  cautioned  his  wife,  the  gentle  and  win- 
ning Grace,  upon  her  visit  to  his  native  town,  to  pay  due 
attention  to  "  the  Salisbury  quality ^  It  varied  in  its  compo- 
nents according  to  localities,  but  in  essence  it  was  the  same 
everywhere.  It  was  agglomerate  in  its  nature,  but  courtly, 
well  dressed  and  immensely  dignified.  It  was  a  religious 
and  political  aristocracy  united  with  one  of  birth,  lineage, 
wealth,  culture  and  talent.  A  young  man  of  genius,  poor 
and  ambitious,  was  received  by  it  with  imposing  dignity  and 
a  lofty  courtesy,  and  if  properly  submissive,  in  time,  by  its 
aid,  might  hope  to  be  *'  somebody."  But  if  he  dared  in  relig- 
ious and  political  matters  to  do  his  own  thinking,  he  was 
tabooed  in  social  and  business  life,  the  "  freezing-out "  pro- 
cess was  resorted  to,  and  when  that  failed,  he  was  surrounded 
with  a  cordon  of  fire  and  left  to  suffocate.  Even  at  a  later 
day,  Worcester,  the  favorite  preacher  of  Judge  Webster  as 
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well  as  Daniel,  suffered  martyrdom  because  he  believed  with 
Channing.  So  long  as  he  drifted  with  the  tide,  even  through 
the  turmoils  of  the  college  controversy,  all  was  well ;  but 
when  he  looked  back  toward  Unitarianism,  a  fate  less  merci- 
ful than  that  of  Lot's  wife  befel  him.  With  exceptional 
cases,  few  natures  were  hardy  and  self-reliant  enough  to  with- 
stand the  pressure. 

Dr.  Story  was  a  man  of  ability,  an  anti-Federalist  of  the 
most  decided  stamp,  and  took  the  side  of  Jefferson.  The 
son,  impulsive,  warm  hearted  and  devoted  to  his  father, 
inherited  the  latter's  views  and  convictions,  and,  in  conse- 
quence, became  very  unpopular ;  was  ostracized  and  treated 
with  such  offensive  personalities,  that  he  seriously  contem- 
plated a  removal  to  Portsmouth,  N.  H.,  or  Baltimore,  Md., 
to  escape  this  persecution.  In  his  later  years,  after  he  had 
taken  the  long  stride  from  the  school  of  Jefferson  to  that  of 
Jay,  and,  in  consequence,  had  become  the  idol  of  those  who 
had  once  sought  to  destroy  him,  with  his  feelings  mellowed 
by  time  and  his  associations,  he  gives  us  this  portraiture  of 
his  persecution :  "  At  the  time  of  my  admission  to  the  bar,  I 
was  the  only  lawyer  within  its  pale  who  was  either  openly  or 
secretly  a  Democrat,  Essex  was,  at  that  time,  almost  exclu- 
sively federal,  and  party  politics  were  inexpressibly  violent. 
I  felt  many  discouragements  from  this  source.'*  *  *  *  ♦ 
**  To  young  men  with  my  political  opinions,  the  times  were 
very  discouraging.  My  father  was  a  Republican,  as  contra- 
distinguished from  a  Federalist,  and  I  had  naturally  imbibed 
the  same  opinions.  In  Massachusetts,  at  that  period,  an 
immense  majority  of  the  people  were  Federalists.  All  the 
offices  (with  scarcely  an  exception,  I  believe,)  were  held  by 
Federalists.  The  governor,  the  judges,  the  legislature,  were 
ardent  in  the  same  cause.  It  cannot  be  disguised,  too,  that 
a  great  preponderance  of  the  wealth,  the  rank,  the  talent 
and  the  civil  and  literary  character  of  the  state,  was  in  the 
same  scale.  Almost  all  the  profession  of  the  law  were  of  the 
party.  I  scarcely  remember  more  than  four  or  five  lawyers 
in  the  whole  state  who  dared  avow  themselves  Republicans. 
The  very  name  was  odious,  and  even  more  offensive  epithets 
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(such  as  '  Jacobins ')  were  familiarly  applied  to  them.  The 
great  struggle  was  just  over  between  Mr.  Jefferson  and  Mr. 
Adams,  and  the  former  had  been  chosen  to  the  presidency. 
The  contest  had  been  carried  on  with  great  heat  and  bitter- 
ness ;  and  the  defeated  party,  strong  at  home,  though  not  in 
the  nation,  was  stimulated  by  resentment,  and  by  the  hope 
of  a  future  triumph.  Under  such  circumstances,  there  was  a 
dreadful  spirit  of  persecution  abroad.  The  intercourse  of 
families  was  broken  up,  and  the  most  painful  feuds  were 
generated.  Salem  was  a  marked  battle-ground  for  political 
controversies,  and  for  violent  struggles  of  the  parties.  The 
Republican  party  was  at  first  very  small  there ;  and  its  gradual 
growth  and  increasing  strength,  so  far  from  mitigating,  added 
fuel  to  the  flame. 

"  Such  was  the  state  of  things  at  the  time  when  I  came  to 
the  bar.  All  the  lawyers  and  all  the  judges  in  the  county  of 
Essex  were  Federalists,  and  I  was  the  first  who  was  obtruded 
upon  it  as  a  political  heretic.  I  was  not  a  little  discouraged 
by  this  circumstance,  and  contemplated  a  removal  as  soon 
as  I  could  find  a  better  position  or  prospect  elsewhere.  For 
some  time  I  felt  the  coldness  and  estrangement  resulting 
from  this  known  diversity  of  opinion ;  and  taking,  as  I  did,  a 
firm  and  decided  part  in  politics,  it  was  not  at  all  wonderful 
that  I  should  be  left  somewhat  solitary  at  the  bar." 

In  his  letter  of  March  30,  1803,  to  Duvall,  afterwards  the 
dissenting  judge  in  the  college  case,  declining  the  position  of 
naval  oflScer  at  Salem,  while  expressing  his  gratitude  for  the 
appointment,  Story  says :  "  To  one  just  entering  life,  without 
patronage  or  support  other  than  what  must  be  derived  from 
juridical  pursuits,  and  at  a  period  when  persons  older  in  the 
profession  are  so  numerous  as  to  absorb  almost  all  lucrative 
business,  it  was  a  circumstance  peculiarly  grateful.  If  the 
extreme  degree  of  virulence  with  which  I  have  been  perse- 
cuted, in  a  county  where  all  the  judges  and  lawyers  are  per- 
tinaciously Federal,  and  the  manifest  attempts  to  close  against 
me  the  doors  of  professional  eminence  be  added  to  these 
considerations,  you  will  readily  perceive  that  there  exist 
great  inducements  for  me  to  accept  the  proposed  office,  and 
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thereby  secure  to  myself  a  moderate  independence  and  free- 
dom from  oppression."  *  *  *  "I  have  long  had  a  desire 
to  migrate  southward,  in  order  to  find  a  situation  in  which  I 
should  have  only  to  compete  with  the  ordinary  obstacles  of 
my  profession.  In  your  leisure,  should  you  recollect  any 
situation  favorable  to  my  views,  the  information  would  be 
grateful  to  me." 

In  his  letter  of  June  6,  1805,  to  his  classmate,  Williams,  in 
Baltimore,  he  says :  "  Your  account  of  Baltimore  charms  me. 
I  have  long  had  a  desire  to  sojourn  in  some  southern  clime, 
more  congenial  with  my  nature  than  the  petty  prejudices  and 
sullen  coolness  of  New  England.  Bigoted  in  opinion,  and 
satisfied  in  forms,  you  well  know  that,  in  ruling  points,  they  too 
frequently  shut  the  door  against  liberality  and  literature-  A 
man  who  will  hazard  a  noble  action  is  not  less  exposed 
than  certain  notorious  saints  of  old.  Indeed,  if  I  mistake 
not,  the  same  spirit,  under  different  forms,  is  revived,  though 
I  have  good  reason  to  believe  we  have  no  witches  amongst 
us.  Could  I  obtain  any  respectable  situati9n  in  your  pleasant 
climate  and  hospitable  city,  I  hardly  know  how  I  could  re- 
fuse it." 

Notwithstanding  his  after-acquired  dislike  of  "Virginia 
politicians  "  and  the  southern  people,  he  seems  to  have  re- 
tained his  kindly  feelings  toward  Baltimore,  for,  at  a  later 
day,  he  had  serious  thoughts  of  resigning  his  place  upon  the 
bench  and  taking  the  cast-off  sandals  of  great. Pinkney. 

In  the  letter  from  which  we  have  just  quoted,  he  further 
says :  "  My  situation  is  pleasant  here,  so  far  as  it  respects 
friends.  The  whole  Republican  party  are  my  warm  advocates. 
Federalism  has  persecuted  me  unremittingly  for  my  politi- 
cal principles ;  but,  as  my  life  has  been  sacredly  pure,  they 
do  little  else  than  accuse  me  of  *  being  a  Bonaparte  in  mod- 
esty and  ambition.'  Convinced  every  day  more  and  more 
of  the  purity  of  the  Republican  cause,  and  believing  it  to  be 
founded  on  the  immutable  rights  of  man,  I  cannot  and  will  not 
hesitate  to  make  any  sacrifice  for  its  preservation.  Yes,  my 
dear  friend,  though  I  have  suffered  the  hardness  of  oppres- 
sion, I  feel  satisfied  that  at  least  I  am  not  mistaken  for  a  de- 
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pendant  or  a  minion."  (i  Life  of  Story,  95-106.)  His  prac- 
tice steadily  increased  in  his  own  state,  and  for  some  years, 
until  its  more  pressing  duties  nearer  home  compelled  him  to 
relinquish  it,  he  had  a  respectable  business  in  Rockingham 
county,  New  Hampshire. 

The  tide  had  turned ;  the  spirit  which  inspired  Thompson's 
letter  to  Prof.  Adams,  from  which  we  have  already  quoted, 
to  "  put  down  a  certain  man,"  was  baffled  ;  Story  had  won. 
Henceforth  he  became  a  leader  of  his  party,  and  occupied 
that  position  until  he  went  upon  the  bench.  "  Owing  to  the 
fact,"  he  says,  "  that  there  were  few  professional  men  in  the 
commonwealth  at  that  time  belonging  to  the  Republican 
party,  and  of  those  few  scarcely  any  in  the  legislature,  I  was 
soon  compelled,  notwithstanding  my  youth,  to  become  a  sort 
of  leader  in  debate,  and  I  may  say  that  I  occupied  that  sta- 
tion de  facto  during  all  my  legislative  life." 

His  appointment  to  the  bench  at  the  early  age  of  thirty- 
two  is  not  to  be  ascribed  to  his  merits,  marked  as  they  were. 
It  was  due  to  the  "  accident  of  circumstances."  Judge 
Gushing,  a  feeble  old  man,  seventy-seven  years  of  age, 
died  in  1810.  The  position  "belonged,"  in  the  phrase  of 
the  politicians,  to  Massachusetts  proper  and  to  the  party 
in  political  affiliation  with  the  administration.  The  range  for 
a  proper  selection  there  was  exceedingly  limited.  Nobody 
thought  of  Story.  Mr.  Madison,  who  knew  him  well,  on 
January  3,  181 1,  appointed  Levi  Lincoln,  who  had  been  the 
attorney-general  of  Jefferson,  and  the  acting  secretary  of 
state  before  Madison  assumed  the  duties  of  the  office,  to  fill 
the  vacancy,  and  personally  pressed  him  to  accept  it.  But 
Lincoln  was  compelled  to  decline,  because  of  the  blindness 
that  was  creeping  fast  upon  him.  John  Quincy  Adams  was 
appointed  in  the  place  of  Lincoln,  February,  22,  181 1,  and  de- 
clined upon  the  ground,  as  is  understood,  that  his  tastes  and 
mind  were  not  judicial,  and  because:  he  preferred  to  retain  the 
position  which  he  then  held  as  ambassador  to  St.  Petersburg. 
In  this  dilemma,  Mr.  Bacon,  a  member  of  the  House  of  Rep- 
resentatives from  Massachusetts,  and  his  personal  friend,  sug- 
gested the  name  of  Story.     Very  much  to  the  surprise  of  the 
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latter,  Madison  appointed  him.  He  was  confirmed  Novem- 
ber 1 8,  1811,  and  took  his  seat  at  the  next  term  of  the  Su- 
preme Court. 

What  was  generally  thought  of  this  appointment  at  the 
time,  and  especially  by  his  political  opponents,  is  thus  stated 
by  the  partial  pen  of  his  son :  "  The  ability  and  learning 
displayed  by  him  at  the  bar,  as  well  as  the  spotless  char- 
acter with  which  he  had  passed  through  the  fiery  ordeal 
of  politics,  had  won  for  him  the  respect  and  confidence  of  a 
large  class.  But  there  were  not  wanting  those  who  looked 
upon  his  elevation  with  an  inauspicious  eye.  Party  animos- 
ities were  then  very  bitter,  and  among  his  political  opponents 
his  appointment  was  ridiculed  and  condemned.  Bigoted  in 
their  prejudices,  some  honestly  thought  that  none  but  a  fool 
or  a  knave  could  entertain  Republican  opinions ;  and  others, 
from  his  youth  and  active  political  course,  augured  a  multi- 
tude of  evil  consequences." 

[to  be  continued.] 
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(3). 

It  has  been  said  that  the  salient  feature  in  the  development 
of  modern  law  has  been  its  passage  from  the  form  of  a  law  of 
status  to  that  of  a  law  of  contract.  The  remark  has  been 
repeated  so  often  that  it  seems  to  be  accepted  almost  as  a 
truism,  and  as  applicable  to  the  entire  field  of  law.  Yet,  in 
fact,  it  has  but  a  limited  application,  and  is  entirely  misleading 
when  it  is  taken  to  prove  that  questions  of  status  are  less  nu- 
merous or  less  interesting  than  they  were  in  early  law. 

What  is  true  undoubtedly  is,  that  the  diss61ution  of  the 
family  as  a  legal  unit  (in  the  sense  in  which  Sir  Henry  Maine 
has  made  the  term  so  familiar  to  common  lawyers)  has  left 
many  things  to  be  regulated  by  the  free  contract  of  the  par- 
ties, which  formerly  were  determined  by  their  status,  without 
or  against  their  will.  The  slave  and  the  adult  son  long  ago 
became  independent  persons,  free  from  the  potestas  which 
formerly  fettered  their  action.  The  relation  of  master  and 
servant  has  ceased  to  be  a  true  status  (in  English  law)  within 
the  century  since  Blackstone  wrote.  And  the  last  and  most 
striking  change  of  this  kind  began  within  the  memory  of  the 
present  generation,  and  is  yet  far  from  complete,  in  spite  of 
the  very  great  advance  it  has  recently  made.  We  refer,  of 
course,  to  the  relation  of  husband  and  wife,  and  to  the  legis- 
lation of  England  and  America  by  which  she,  who  was  for- 
merly merged  in  the  being  of  the  husband,  has  become  for 
many  purposes  a  person  capable  of  contracting,  not  only  with 
others,  but  even  with  her  husband.  In  all  these  respects,  it 
is  true  that  the  development  of  law  has  been  the  growth  of 
individual  freedom.  The  recognition  of  independent  person- 
ality is  the  recognition  of  equality  before  the  law,  and  hence 
of  freedom  to  regulate  conduct  by  one's  own  contract. 

34 
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But  it  does  not  follow  from  this,  as  has  sometimes  been 
hastily  assumed,  that  the  law  of  status  has  lost  its  importance 
or  shrunk  in  extent.  On  the  contrary,  it  has  grown  almost 
as  rapidly  as  any  part  of  the  law.  For  proof  of  this,  we  need 
only  look  at  the  many  complicated  questions  of  status  which 
arise  from  the  conflict  of  laws ;  —  questions  entirely  unknown 
to  the  ages  when  to  be  a  foreigner  was  simply  to  be  a  nullity 
devoid  of  all  rights,  incapable  of  all  relations.  The  entire 
field  of  private  international  law  is  a  modern  creation,  all  of 
which  depends,  directly  or  indirectly,  upon  the  rules  of  P^^" 
sonal  status.  No  topic  deserves  more  attention  from  ^^ 
common  lawyer,  and  in  none  will  he  find  himself  more  de- 
pendent upon  the  study  of  foreign  authorities.  We  make  no 
apology,  therefore,  for  devoting  the  present  article  to  a  case 
which  has  attracted  more  attention,  perhaps,  on  the  Conti- 
nent than  any  other  recent  case  of  purely  scientific  imp<^^' 
ance. 

The  principal  facts  of  this  interesting  case  are  these :  H^^" 
riette  Valentine  de  Riquet,  countess  of  Caraman-Chimay,  ^"" 
a  Belgian^ by  birth,  although  actually  a  native  of  France,'  ^^^ 
married  to  the  Prince  de  Bauffremont,  a  French  officer.  The 
marriage  was  not  a  happy  one.  The  lady's  conduct  w3.s  ir- 
reproachable, but  her  husband's  habits  were,  to  use  the  1^" 
guage  of  the  court  in  the  decree  hereafter  to  be  mentionco. 
""habits  of  licentiousness  and  misconduct,  attested  by  repeated 
acts  incompatible  with  the  dignity  of  marriage,  inexcusable 
in  any  rank  of  life,  and  especially  hurtful  and  injurious  in  ^^ 
high  social  position  he  held."  The  result  was  a  separ^^**^" 
and  suit  for  the  only  divorce  known  to  the  French  la'*^*  ^^ 
separation  de  corps  et  de  biens,  or  divorce  from  bed  and  b*^^*^ 
After  a  long  process,  this  relief  was  granted  by  the  Tri^^ 
Civil  de  la  Seine,  April   7th,   1874;   confirmed  by  the    ^P" 

'  The  princess  is  a  daughter  of  M.  Joseph  de  Riquet,  Prince  of  ^. 
man-Chimay,  formerly  in  the  diplomatic  service  of  the  King  of  tHe 
gians,  but  domiciled  at  Menars.in  the  department  of  Loir-etCher,  ^ 
the  princess  was  born,  and  where  she  had  her  domicile  after  the  di^*^^ 
Menars  is  a  small  town  on  the  railway  from  Orleans  to  Tours,  el^^^ 
miles  northeast  of  Blois. 
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pellate  court,  August  1st,  1874.  The  decree,  after  assign- 
ing the  reasons  quoted  above,  declares  the  Princess  de 
Bauffremont  separee  de  corps  et  de  biens  from  her  husband,  and 
forbids  the  latter  to  trouble  her  in  the  domicile  that  she  shall 
choose.  It  also  gives  to  her  the  guardianship  and  exclusive 
direction  of  the  two  children  borp  of  the  marriage. 

Some  time  in  the  following  winter  or  spring, — the  exact 
.-date  nowhere  appears  in  the  proceedings  published, — the 
princess  removed  her  residence  to  the  city  of  Altenburg,  in 
the  duchy  of  Saxe- Altenburg,  a  part  of  the  German  Empire. 
Whether  this  change  of  residence  was  made  in  good  faith  as 
such,  or  was  only  chosen  to  escape  the  operation  of  the 
French  law,  which  forbade  her  marriage  during  the  life  of  the 
Prince  de  Bauffremont,  is  a  point  in  dispute ;  but  we  nowhere 
find  in  the  documents  accessible  to  us  any  evidence  on  which 
a  judgment  upon  this  question,  as  a  question  of  fact,  can  be 
formed. 

She  applied  for  naturalization  as  a  German,  producing  in  sup- 
port of  the  application  a  certificate  of  the  mayor  of  Menars  that 
she  was  separee  de  corps  et  de  biens  from  the  Prince  de  Bauff- 
remont, that  she  was  in  the  full  enjoyment  of  all  civil  rights, 
and  of  the  capacity  to  exercise  them ;  also  another  from  the 
same  official,  that  she  was  of  good  life  and  character,  and  had 
the  high  esteem  and  general  consideration  of  her  former 
neighbors ;  and  finally,  a  certificate  of  the  person  who  had 
charge  of  her  property,  M.  Roche,  of  Paris,  who  attested  that 
she  had  in  her  disposal  a  fortune  of  2,400,000  francs  (nearly 
half  a  million  dollars),  and  enjoyed  a  rental  of  35,000  to  40,- 
000  francs. 

On  the  third  of  May  (1875),  the  princess  became  a  natu- 
ralized German  citizen  in  the  duchy  of  Saxe-Altenburg.  The 
certificate  of  naturalization  is  so  brief  that  it  may  be  given  in 
full  in  an  English  translation : 

"  The  undersigned,  ducal  minister,  hereby  certifies  that 
Dame  Marie  Henriette  Valentine  de  Riquet,  Countess  of 
Caraman-Chimay,  divorced  {geschiedene)  Princess  of  Bauffre- 
mont, from  Menars,  at  her  own  request,  and  in  behoof  of  her 
settlement  in  Altenburg,  has  acquired  the  citizenship  of 
Sachseh- Altenburg. 
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"  This  certificate  of  naturalization  gives  all  the  rights  and 
duties  of  a  citizen  of  Sachsen-Altenburg  from  the  date  of  its 
delivery,  but  only  for  the  person  therein  expressly  named. 

"  Altenburg,  the  3d  of  May,  1875. 

"  Ducal  Saxon  Ministry,  Department  of  the  Interior,  Ad 
interim,  "  Leman." 

Little  more  than  a  month  elapsed  after  this  naturalization, 
when  the  princess,  through  her  friend,  General  von  Wedell, 
obtained  from  the  proper  authorities  in  Altenburg  the  follow- 
ing certificate : 

"  The  municipal  council  of  the  city  of  Altenburg  certify  by 
these  presents  that  they  know  of  no  civil  impediment  what- 
ever that  can  hinder,  on  the  part  of  the  authorities  of  this 
city,  the  new  marriage  which  Dame  Marie  Henriette  Valen- 
tine de  Riquet,  Countess  of  Caraman-Chimay,  divorced  Prin- 
cess of  Bauffremont,  proposes  to  contract. 

"Altenburg,  June  9,  1875." 

The  marriage  so  referred  to  actually  took  place,  October 
24th,  1875,  at  Berlin,  before  the  civil  authorities.  T\itActe 
de  mariage  contains  a  full  description  of  the  parties,  and  its 
form  will  interest  American  readers  enough  to  justify  its 
translation  in  full : 

"Berlin,  the  24th  October,  1875,  at  9: 15  a.  m. 

"  Before  the  undersigned  civil  officers  appeared  this  day, 
as  intending  marriage : 

"  I.  His  Highness  Prince  George  Bibesco,  (whose  identity 
IS  proved  by  Carl  Friedrich  Drews,  royal  counsellor  of  justice, 
advocate,  attorney  and  notary,  personally  known  to  us,)  of 
the  Greek-Catholic  religion,  forty-one  years  of  age,  bom  at 
Bucharest,  Wallachia,  residing  at  No.  22,  Boulevard  de  L*" 
tour-Maubourg,  in  Paris,  son  of  His  Highness  Prince  Geoi?e 
Demetrius  Bibesco,  formerly  reigning  prince  of  Wallachia, 
who  died  at  Paris,  and  of  the  Princess  Zoe  Brancovino,  his 
wife,  residing  at  Bucharest. 

"  2.  Dame  Marie  Henriette  Valentine  de  Riquet,  Countess 
of  Caraman-Chimay,  divorced  {separirte)  Princess  of  Bauffre- 
mont, (identified  in  the  same  manner  with  the  bridegroom,) 
of  Roman  Catholic  religion,  thirty-six  years  old,  bom  at  the 
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castle  of  Menars,  department  of  the  Loir-et-Cher,  France, 
residing  at  Altenburg  and  at  No.  i,  Potsdam  Place,  Berlin, 
daughter  of  His  Highness  M.  Joseph  de  Riquet,  Prince  de 
Caraman-Chimay,  formerly  ambassador  and  minister  pleni- 
potentiary of  His  Majesty  the  King  of  the  Belgians,  at  the 
castle  of  Chimay,  province  of  Hainaut,  Belgium,  and  of  Dame 
Louise  Marie  Fran9oise  Josephine  de  Pellapra,  his  wife,  who 
died  at  the  castle  of  Menars:  —  and  as  witnesses: 

"  3.  His  Highness  Prince  Gregory  Brancovano,  (identified 
in  the  same  maaner  with  the  bridegroom  and  bride,)  forty- 
seven  years  old,  residing  at  No.  22,  Boulevard  de  Latour- 
Maubourg,  Paris. 

"4.  Major-General  Frederick  von  Wedell,  (identified  in 
the  same  manner  with  the  preceding  witness,  (sixty-one  years 
old,  residing  at  No.  18,  Schillerstrasse,  Dresden. 

"The  bridegroom  and  bride  personally  declared,  in  pres- 
ence of  the  civil  officers  and  the  witnesses,  their  purpose  to 
contract  marriage  with  each  other. 

"  Read,  approved  and  signed."  (Here  follow  signatures  of 
all  the  persons  above  named,  and  of  the  officials.) 

Prince  Bibesco  and  his  bride  were  also  united  on  the  same 
day  by  a  religious  ceremony,  after  the  forms  of  the  Greek 
church,  by  the  pope  of  that  church  residing  in  Dresden. 

The  Prince  de  Bauffremont  immediately  brought  an  action 
against  the  princess  before  the  civil  tribunal  of  the  Seine,  at 
Paris,  for  the  purpose  of  having  the  German  naturalization 
and  the  second  marriage  declared  null  and  void.  A  judg- 
ment in  this  action  was  rendered  March  loth,  1876.  The 
court  expressly  declines  to  consider  how  far  those  acts  may 
be  valid  outside  of  France,  under  the  German  law,  and  limits 
its  decision  to  the  question  whether  they  were  violations  of 
French  law,  and  the  effect  they  produced  on  rights  under 
that  law.  It  bases  its  decision  of  these  points  on  the  follow- 
ing reasoning:  The  wife  cannot,  without  her  husband's  con- 
sent, do  any  act  which  involves  her  patrimony,  and,  afortiori^ 
cannot  change  her  status  or  nationality.  This  rule  is  in- 
tended to  maintain  the  husband's  authority  as  head  of  the 
family,  and  therefore  lasts  as  long  as  the  marriage  exists. 
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The  separation  de  corps  et  de  Hens  relaxes,  but  does  not  sever^ 
the  bond  of  marriages  it  releases  the  wife  from  the  duty  of 
cohabitation,  and  therefore  allows  her  to  select  for  herself  a 
domicile  apart,  but  not  to  change  her  nationality.  She  can- 
not, therefore,  without  her  husband's  consent,  acquire  a  per- 
manent domicile  in  a  foreign  country,  without  hope  of  return ; 
since,  by  sec.  17  of  the  French  Civil  Code,  such  an  act  of 
itself  is  a  loss  of  French  nationality.  The  German  naturali- 
zation being  void,  it  necessarily  follows  that  the  second  mar- 
riage is  so,  since,  as  a  French  citizen,  she  was  still  the  wife  of 
Prince  de  Bauffremont.  The  tribunal  further  rests  its  decision 
on  the  ground  that  the  naturalization  was  not  obtained  in 
good  faith,  with  the  intention  of  really  becoming  a  German, 
but  was  sought  as  a  mere  means  of  evading  the  French  law; 
as  evidence  of  which  they  refer  to  the  fact  that  the  princess^ 
by  her  second  marriage,  had  given  up  her  German  citizen- 
ship almost  as  soon  as  it  was  acquired.  Such  a  fraud  upon 
the  law,  in  a  matter  of  status  affecting  the  public  order,  could 
not  be  valid  even  with  the  husband's  consent. 

The  judgment  therefore  declares  both  naturalization  and 
second  marriage  void,  forbids  the  princess  to  bear  the  name 
of  Princess  de  Bibesco,  condemns  her  to  bear  the  costs  of 
the  action,  and  reserves  to  the  Prince  de  Bauffremont  his 
right  to  institute  other  criminal  and  correctional  proceedings.' 

Although  the  princess  might  easily  escape  all  personal 
consequences  of  this  judgment  by  remaining  out  of  France^ 
yet  she  is  naturally  unwilling  to  submit  to  the  imputations 
contained  in  the  French  judgment,  to  say  nothing  of  its  effect 
upon  her  very  large  property  in  France.  The  controversy 
derives  interest  not  only  from  the  social  rank  of  the  immedi- 
ate parties,  the  amount  of  property  involved,  and  the  delicate 
nature  of  the  questions  at  issue,  but  still  more,  as  we  have 

'  We  learn  from  a  passage  in  the  argument  of  Prof.  Bluntschli.  that 
proceedings  of  this  kind  have  also  been  instituted  in  France  by  the 
Minister  of  Justice,  in  the  name  of  the  State.  We  have  not  seen,  how- 
ever, any  copy  of  these  proceedings,  and  it  would  seem  from  BIuntschli*s 
account  of  them  that  they  add  no  new  grounds  to  those  on  which  the 
private  judgment  was  based. 
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already  intimated,  from  the  scientific  importance  of  those 
questions  in  the  field  of  international  law.  It  has  already- 
been  discussed  by  some  of  the  most  eminent  continental 
jurists,  whose  arguments  on  both  sides  we  purpose  briefly  to 
state. 3 

It  may  conduce  to  brevity,  however,  if  we  first  state  the 
principal  provisions  of  law,  both  French  and  German,  in- 
volved in  the  discussion. 

The  French  law,  as  is  well  known,  still  adheres  to  the  strict 
Catholic  doctrine  of  marriage,  based  on  its  religious  char- 
acter as  a  sacrament,  which  does  not  admit  a  dissolution  of 
the  tie,  or  absolute  divorce,  for  any  cause.  The  admission 
of  a  divorce  was  one  of  the  reforms  demanded  and  obtained 
by  the  first  French  Revolution,  and  was  granted  by  a  law  of 
1792.  The  Code  Napoleon,  in  its  original  form,  recognizes 
both  kinds  of  divorce,  absolute  and  partial ;  and  such  is  still 
the  law  of  Belgium,  and  some  other  countries  which  have 
adopted  the  French  code  without  the  later  modifications  it 
has  undergone  in  its  native  land.  But  in  1816,  after  the 
restoration  of  the  Bourbons  and  the  triumph  of  reactionary 
principles,  the  absolute  divorce  was  again  abolished,  and  the 
separation  de  corps  has  ever  since  remained  the  only  relief 
possible  in  France  for  an  injured  wife,  or  husband.  The 
French  courts,  however,  recognize  the  validity  of  foreign  di- 
vorces, and  allow  a  party  regularly  divorced  abroad  to  marry 
again  in  France. 

3  M.  Labb6,  professor  of  law  in  the  University  of  Paris,  has  published 
an  article  defending  the  French  judgment  in  the  Journal  de  Droit  Inter- 
national Priv6,  II,  409-421 ,  Nov.-Dec,  1875.  Professor  von  HoltzendorflT, 
professor  of  law  in  the  University  of  Munich,  has  published  in  the  same 
journal  (iii,  5-15.  Jan  .-Feb.,  1876)  an  article  on  the  other  side,  and  Pro- 
fessor Bluntschli,  of  the  University  of  Heidelberg,  has  written  on  the 
same  side  in  the  Revue  Pratique  de  Droit  Francais.  An  article  also  criti- 
cising the  judgment,  by  a  French  professor  at  Douai,  M.  de  Folleville,  in 
the  Revue  du  Notarail,  we  have  not  seen.  The  articles  of  the  two  dis- 
tinguished German  publicists,  whose  names  are  so  well  and  favorably 
known  on  this  side  of  the  Atlantic,  have  both  been  published  in  separate 
form,  and  the  present  writer  has  the  honor  of  acknowledging  the  receipt 
of  a  copy  of  each,  with  invitations  to  express  his  own  opinion, — invita- 
tions which  must  be  his  apology  for  the  freedom  with  which  he  has  ven- 
tured to  deal  with  the  arguments  of  such  masters  of  the  subject. 
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The  general  effects  of  the  separation,  as  measured  by  the 
French  law  itself,  may  be  stated  thus :  The  matrimonial  tie 
remains ;  but  its  effect  upon  the  personal  freedom  of  the  wife 
is  annulled,  or  at  least  suspended,  until  that  mutual  reconcil- 
iation which  in  theory  is  always  to  be  hoped  for,  as  the  moral 
duty  of  the  parties.  The  wife  is  freed  from  the  obligation, 
otherwise  incumbent  upon  her,  to  share  the  domicile  of  the 
husband,  and  to  follow  his  changes  of  residence;  she  can 
live  where  she  pleases,  and  change  her  domicile  without  con- 
sulting him.  With  regard  to  property,  she  must  still  obtain 
her  husband's  consent  for  the  sale  of  immovables,  (or  that  of 
the  court,  if  he  refuses,)  but  may  freely  dispose  of  her  move- 
ables, and  manage  her  property  in  general.* 

That  she  can  choose  a  domicile  out  of  France,  as  well  as  in 
it,  seems  to  be  generally  agreed.^  Can  she  also  become  nat- 
uralized abroad  without  the  consent  of  her  husband,  or,  fail- 
ing that,  of  the  proper  tribunal  ?  That  is  the  very  question 
at  issue  in  the  present  case. 

The  French  law  recognizes  the  right  of  expatriation  ex- 
plicitly :  with  regard  to  persons  sui  juris,  at  least,  there  can 
be  no  doubt  on  this  point.  It  also  declares  that  French  cit- 
izenship is  lost,  ipso  facto,  by  a  naturalization  or  permanent 
residence  abroad,  and  that  a  Frenchwoman  marrying  a  for- 
eigner acquires  the  nationality  of  her  husband.^ 

*  Code  Civil,  \  1,449.  L*  femme  separ6e,  soit  de  corps  et  de  biens, 
soit  de  biens  seulement,  en  reprend  la  libre  administration. 

Ella  peut  disposer  de  son  mobilier  et  I'aliener. 
.  Elle  ne  peut  aliener  ses  immeubles  sans  le  consentement  du  mari,  ou 
sans  etre  autorise  en  justice  a  son  refus. 

With  much  diffidence,  we  venture  the  remark  that  the  arguments 
drawn  from  this  section  on  either  side  hardly  seem  to  us  conclusive. 
The  section  is  evidently  a  rule  of  property,  not  of  status.  It  applies 
equally  to  the  wife  separee  de  bien  seuUtnent,  and  therefore  if  any  argu- 
ment could  be  drawn  from  it,  it  would  be  that  the  status  of  the  wife  was 
entirely  unaffected  by  the  separation, — which  would  plainly  prove  too 
much. 

5  See  the  authorities  quoted  by  Professor  von  Holtzendorff,  |  4.  EUc 
peut  des  lors  fixer  sa  residence  ou  bon  lui  semble,  aussi  loin  qu'ellc 
voudra  de  celle  de  son  mari,  fut-ce  meme  en  pays  Stranger.  Demo- 
lombe.  Traits  de  la  Separation  de  Corps,  11,  No.  498. 

*  Code  Civil,  {17.    La  qualit6  de  Fran9ais  se  perdra,  (i)  par  la  nat- 
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Leaving  the  interpretation  of  these  rules  to  be  discussed 
hereafter,  we  now  turn  to  the  German  law  bearing  upon  the 
present  case.  It  is  less  easy  to  state  with  precision  than  that 
of  France,  not  merely  because  Germany  has  not  been,  like 
France,  a  unit  in  respect  to  legislation,  but  because  the  laws 
themselves  (at  least  in  some  points)  are  not  so  free  from 
doubt  or  confusion.7 

From  the  time  of  Luther,  Germany  has  always  recognized 
the  dissoluble  character  of  the  marriage  tie,  and  absolute  di- 
vorces have  been  granted,  though  separation  was  also  known 
under  its  title  of  divorce  from  bed  and  board.  At  least  three 
different  systems  prevailed  in  different  parts  of  the  present 
empire.^  The  limited  divorce,  with  a  life-long  incapacity  for 
second  marriage,  was  the  rule  of  the  kingdom  of  Saxony; 
in  other  places,  as  in  Alsace  and  Lorraine  since  their  reunion 
with  Germany,  such  a  divorce  may  be  converted  into  an  ab- 
solute one  by  a  decree  of  the  court,  on  the  application  of 
either  party;  and  thirdly,  in  Prussia,  the  Saxon  duchies, 
3aden,  etc.,  the  divorce  from  bed  and  board  is  by  the  law 
itself  converted  into  a  dissolution  of  the  marriage  tie.  This 
was  the  rule  in  Prussia  from  1794  down  to  the  time  when  it 
was  superseded  by  the  law  of  the  German  Empire,  mentioned 
in  a  previous  note.' 

uralisation  acquis^e  en  pays  6tranger ;  *  ♦  ♦  (4)  en  fin,  par  tout  etab- 
lissement  fait  en  pays  6tranger  sans  esprit  de  retour. 

I  19.  Une  femme  Frant^aise  qui  epousera  un  Stranger  suivra  la  condi- 
tion de  son  mari. 

7  Thus  we  find  such  eminent  authorities  as  the  Professors  Bluntschli 
and  von  HoUzendorff  differing  from  each  other  upon  so  important  a  point 
as  the  application  of  the  Prussian  code,  }  734,  to  the  case  before  us ;  and 
we  have  sought  in  vain  through  all  the  discussions  of  the  case  for  a  clear 
and  positive  statement  of  the  law  of  Saxe-Altenburg  as  it  stood  prior  to 
January  ist,  1876. 

B  Bluntschli,  De  la  Naturalisation,  etc.,  i  4,  pp.  15,  16. 

For  the  law  of  the  German  Empire  on  this  subject,  since  January  ist, 
1876,  see  the  first  article  of  the  present  series  in  Southern  Law  Re- 
view, January,  1876,  p.  653. 

9  Sec  preceding  note.  Freussische  Landrecht,  J  734 ;  "  If  a  permanent 
separation  from  bed  and  board  has  been  judicially  decreed  between 
Catholics,  it  has  all  the  civil  effects  of  a  divorce."    Professor  Labb^  dis* 
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The  subject  of  naturalization  in  Germany  is  regulated  by 
a  law  of  the  North-German  Confederation,  dated  June  i, 
1870,  which  is  now  recognized  as  a  law  of  the  German  Em- 
pire by  a  supplementary  provision  of  its  constitution,  dated 
April  16,  1 87 1.  The  eighth  section  of  this  law  reads  as 
follows : 

"  Naturalization  papers  are  to  be  granted  to  foreigners — 

"  ( I )  If  they  can,  according  to  the  laws  of  their  own  country 
dispose  of  their  persons ;"  or  if,  wanting  this  capacity,  they 
have  the  authorization  of  a  father,  tutor,  or  curator ; 

"  (2)  If  their  conduct  is  blameless ; 

"  (3)  If  they  have  a  residence,  owned  or  hired,  in  the  place 
where  they  wish  to  settle  ; 

"  (4)  If  they  are  in  condition  to  provide  for  their  own  sup- 
port and  that  of  their  families,  according  to  the  circumstances 
of  the  place." 

It  need  hardly  be  stated,  after  what  has  already  been  said, 
that  no  question  arises  upon  the  fulfillment  of  the  2d,  3d^ 
and  4th  of  these  conditions  by  the  princess.  All  turns  upon 
the  first.  If  she  was  despositionsfcehig^  her  naturalization  was 
perfectly  valid ;  and  this  being  so,  it  follows  that  as  a  Ger- 

putes  the  application  of  this  section  to  foreign  separations,  because  it  is 
not  to  be  presumed  that  the  Prussian  legislator  was  making  a  law  for  the 
separated  couples  of  the  entire  globe,  and  there  is  nothing  to  limit  the 
application  of  the  rule  except  the  extent  of  the  legislator's  jurisdiction. 
But  for  this  very  reason,  the  fair  interpretation  seems  to  be  that  the  rule 
extends  to  all  Catholic  couples  who  come  within  that  jurisdiction,  wher- 
ever the  separation  may  have  been  pronounced.  This  may  also  fairly 
be  inferred  from  the  royal  ordinance  of  August  17th,  181 5,  which  ex- 
tends the  same  rule  to  the  case  of  Lutheran  couples  separated  from  bed 
and  board  in  countries  that  do  not  admit  absolute  divorce,  if  they  settle 
in  Prussia. 

'°  In  the  German  original,  the  word  used  is  dispositionsfcshig.  Profes- 
sor von  Holtzendorff  disputes  the  sense  given  in  the  translation  above^ 
holding  that  the  term  refers  to  the  capacity  of  disposing,  not  of  one's 
person,  but  of  one's  goods.  Such  also  seems  to  be  the  understanding  of 
the  French  authorities  who  gave  to  the  princess  the  certificate  mentioned 
above,  in  which  they  attested  that  she  was  "  apte  a  contracier^  But  in 
a  question  of  language,  upon  which  a  foreigner  cannot  presume  to  offer 
an  opinion,  I  have  thought  it  best  to  follow  the  French  translation,  in 
which  both  MM.  Labb^  and  Bluntschli  agree. 
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man  citizen,  governed  by  the  law  of  the  German  Empire,  her 
second  marriage  was  lawful.  And  it  would  seem  to  follow^ 
further,  that  it  must  be  recognized  as  lawful  everywhere, 
whatever  doctrine  we  adopt  on  this  point, — whether  we  hold 
that  its  legality  is  to  be  tested  by  the  law  of  the  place  where 
the  marriage  was  celebrated,  by  that  of  the  domicile,  or  by 
that  of  the  nationality  of  the  parties."  This,  of  course,  is  on 
the  assumption  that  the  change  of  domicile  and  naturaliza- 
tion were  actual  changes,  made  in  good  faith.  The  French 
tribunal  bases  its  last  judgment,  annulling  these  in  France, 
partly  on  the  ground  that  they  were  not  in  good  faith,  but 
were  mere  devices  to  escape  the  prohibitions  of  the  French 
law,  so  as  to  marry  again,  and  to  give  up  the  new  citizenship 
as  soon  as  acquired.  If  this  charge  is  well  founded,  it  pre- 
sents altogether  a  different  case,  and  it  may  as  well  be  dis- 
posed of  before  going  further.  The  doctrine  is  indisputable, 
but  we  think  the  German  jurists  present  a  complete  answer 
to  its  application  in  the  present  case.  The  courts  of  every 
country  are  entitled  and  obliged  to  treat  as  nullities  acts  per- 
formed in  a  foreign  country  by  their  own  citizens,  however 
regular  and  legitimate  they  may  be  by  the  lex  loci,  if  the 
actors  have  gone  abroad  to  evade  the  domestic  laws,  and  re- 
turn to  enjoy  the  results  of  that  evasion.  It  is  not  the  going 
abroad  to  find  a  different  rule  that  constitutes  fraud  upon  the 
domestic  law :  it  is  the  return  and  the  attempt  to  claim,  by 
virtue  of  the  foreign  act,  rights  and  privileges  which  the  do- 
mestic law  does  not  sanction.     We  know  of  no  other  case  in 

"  The  different  doctrines  are  stated  by  Bluntschli,  \  7,  pp.  26-29.  ^^ 
gives  the  following  references :  Story,  Conflict  of  Laws.  \\  59,  et  seq.  / 
Wharton,  Conflict  of  Laws,  |  95 ;  Savigny,  System,  torn,  viii,  J  346 ;  Von 
Bar,  Droit  Civil  International,  \\  yrj^  et  seq. ;  Renaud,  Droit  Priv6,  i, 
109;  Foelix,  Trait6  du  Droit  International,  par  Demangeat,  i,  p.  66,  et 
seq.:  Laurent,  Principes  du  Droit  Civil,  i,  p.  121,  et,  seq,;  Brocher,  in 
Revue  du  Droit  International,  iii,  432,  and  iv,  197.  To  these  may  he 
added  the  learned  essay  of  Mr.  William  Beach  Lawrence,  fetude  de  Leg- 
islation Compar6e  et  du  Droit  International  sur  le  Mariage,  Gand,  1870, 
reprinted  from  the  same  review,  torn.  11.  See  especially  pp.  55-70,  Des 
effets  dans  les  differents  pays,  de  manages  contractus  entre  Strangers 
ou  a  1 'Stranger.  We  regret  that  space  does  not  allow  extracts  from  this 
valuable  essay. 
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which  an  act  has  been  annulled  on  this  ground  before  the 
parties  made  any  attempt  to  return  to  the  former  domicile, 
and  claim  again  the  benefits  of  the  law  which  they  had 
evaded.  Even  though  the  change  of  domicile  may  have  been 
made  expressly  to  escape  the  provisions  of  an  irksome  or 
prejudicial  law,  that  is  not  of  itself  a  fraud.  Unless  we  go 
back  to  the  mediaeval  doctrine  of  an  inevitable  allegiance  by 
birth,  we  must  regard  it  as  a  natural  right  for  every  person  to 
change  his  nationality  when  he  can  better  his  situation  by  the 
change.  The  laws  of  a  country  furnish  one  of  the  strongest 
motives  by  which  immigrants  are  either  induced  to  emigrate 
to  it,  or  prevented  from  so  doing.  How  many  young  Euro- 
peans have  come  to  this  country  on  purpose  to  escape  en- 
forced military  service  !  Yet  no  European  government  has 
ever  treated  this  as  a  fraud  upon  their  own  law,  and  a  reason 
for  disregarding  their  naturalization  here,  unless  they  returned 
and  attempted  to  enjoy  again  their  original  position,  without 
fulfilling  its  duties.  Granting,  then,  for  the  sake  of  the  argu- 
ment, that  the  only  motive  of  the  Princess  de  Bauffremont  in 
becoming  a  German  citizen  was  to  obtain  the  right  of  a  sec- 
ond marriage  granted  by  the  German  laws,  this  is  a  perfectly 
legitimate  motive,  into  which  the  French  courts  have  no  more 
right  to  look  in  estimating  the  validity  of  her  naturalization 
than  they  have  to  look  at  her  motives  of  health,  or  friend- 
ship, or  economy.  It  is  only  on  the  supposition  that  she 
returns  at  once  to  France  and  claims  to  live  there  in  second 
marriage  as  the  Princess  Bibesco,  that  they  can  consider  the 
question  whether  there  had  really  been  at  any  time  an  actual 
change  of  domicile. 

Nor  does  it  make  any  difference  in  this  respect  that  her 
German  citizenship  was  lost  as  soon  as  gained  by  her  mar- 
riage with  a  Wallachian  husband.  If  the  Prince  Bibesco  had 
happened  to  be  a  Prussian,  her  German  nationality  would 
have  been  retained,  presumably  for  the  remainder  of  her  life. 
Yet  who  does  not  see  that  this  fact  would  have  been  utterly 
indifferent  to  the  question  of  the  validity  of  her  former 
change  ?  Only  in  case  she  had  married  a  French  subject, 
and  thus  claimed  once  more  French  citizenship,  could  the 
charge  of  fraud  upon  that  law  be  made. 
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Professor  Labbe,  however,  does  not  make  this  the  chief 
argument  against  the  validity  o*f  the  princess'  acts.  Looking 
at  the  question  entirely  from  the  French  side,  he  says,  with 
great  justice,  that  the  French  authorities  must  be  governed, 
in  a  matter  which,  like  this,  affects  the  public  order,  by 
French  law  only.  He  discusses  the  German  law  merely  as 
a  matter  of  curiosity,  or  rather  of  scientific  interest ;  but  he 
claims  that  even  if  by  that  law  both  naturalization  and  second 
marriage  were  valid,  still,  the  French  courts  must  regard  them 
as  null.  For  a  married  woman  cannot  change  her  nationality 
without  her  husband's  consent,  (or  that  of  the  court  in  his 
stead,)  nor  can  she  appeal  as  a  party  in  court  for  any  pur- 
pose {ester  en  justice),  without  a  like  consent.  The  separation 
releases  her  from  the  need  of  that  consent  for  certain  pur- 
poses, but  neither  of  those  just  referred  to  is  among  them. 
Hence  the  act  of  naturalization  obtained  in  Altenburg  by  the 
princess,  without  her  husband's  consent,  is  a  nullity;  and 
that  being  a  nullity,  the  second  marriage  is  unquestionably  so. 

Professor  von  Holtzendorff,  on  the  other  hand,  denies  that 
the  husband's  consent  is  necessary.  The  power  to  choose 
her  own  domicile,  expressly  given  to  the  separated  wife,  even 
in  a  foreign  country  if  she  chooses,  necessarily  implies  the 
power  to  acquire  citizenship  there.  There  is  no  analogy  be- 
tween this  case  and  that  of  a  sale  of  immovables ;  but  even 
if  there  were,  an  argument  could  not  be  drawn  from  it.  For 
in  that  case,  the  law  requires  as  an  alternative,  either  the  con- 
sent of  the  husband,  or  that  of  the  court  of  the  wife's  domi- 
cile ;  but  the  one  alternative  having  become  impossible,  since 
no  court  in  the  foreign  domicile  would  intervene  in  such  a 
case,  by  a  familiar  principle,  the  wife  is  released  from  both. 
Again,  by  the  French  code,  the  husband's  consent  is  required 
only  to  acts  governed  by  private  law.  Naturalization  is  not 
one  of  these ;  it  belongs  to  an  entirely  different  class,  being 
a  matter  of  public  law ;  and  no  authority  can  be  found  in 
French  law  for  the  requirement  of  such  consent  to  an  act  of 
public  law,  affecting  directly  the  relations  of  the  individual  to 
the  state,  and  only  indirectly  the  relations  of  individuals  to 
each  other.     The  naturalization  being  valid,  the  German  law 
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transforms  the  separation  into  an  absolute  divorce,  and  thus 
makes  valid  the  second  marriage.  Professor  von  H.  also 
answers  with  much  force,  and  substantially  as  above,  the  ob- 
jection derived  from  the  assumption  of  a  fraud  on  the  law. 

The  opinion  of  Professor  Bluntschli  differs  rather  in  form, 
and  in  some  minor  points,  than  in  substance,  from  that  of  his 
learned  compatriot.  It  approaches  the  question  from  the  side 
of  public  law,  and  sketches  in  a  masterly  manner  the  differ- 
ent doctrines  of  status,  of  naturalization  and  divorce,  current 
among  jurists.  The  reader  perceives  also  a  sense  of  the  per- 
sonal merits  of  the  parties,  and  a  disposition  to  let  moral  and 
patriotic  considerations  influence  the  result,  which  is  less  evi- 
dent in  the  more  abstract  treatment  of  the  case  in  the  argu- 
ments already  noticed.  We  must  content  ourselves  here 
with  the  following  summary  of  conclusions,  in  the  very  lan- 
guage of  the  distinguished  publicist : 

"(i)  The  naturalization  of  a  stranger  or  his  admission  into 
a  new  nationality  is  a  sovereign  act  of  the  state  granting  it, 
solely  and  exclusively  within  its  own  competence. 

"  (2)  The  naturalization,  on  the  duchy  of  Saxe-Altenburg, 
of  the  Countess  of  Caraman-Chimay,  a  Belgian  by  birth, 
French  by  her  marriage  with  the  Prince  de  Bauffremont,  is 
the  sovereign  act  of  the  German  government,  of  the  validity 
of  which  the  authorities  of  Saxe-Altenburg  or  the  govern- 
ment of  the  German  Empire  are  exclusively  competent  to 
judge. 

"  (3)  By  the  German  law,  there  can  be  no  question  of  the 
validity  of  this  act,  by  which  the  Countess  of  Caraman-Chi- 
may became  a  German  and  a  subject  of  Saxe-Altenburg. 
She  therefore  has  the  right  to  invoke  the  protection  of  the 
German  Empire. 

"  (4)  The  conditions  required  for  the  naturalization  of  a 
Frenchwoman  by  a  German  state  have  all  been  complied 
with.  The  doubts  as  to  the  capacity  of  the  former  Princess 
de  Bauffremont  raised  by  the  tribunal  of  the  Seine,  which  is 
absolutely  without  jurisdiction  in  the  question  of  naturaliza- 
tion, are  unfounded,  and  spring  from  a  false  interpretation  of 
the  German  law,  which  recognizes  the  freedom  of  the  sepa- 
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rated  wife,  and  her  right  to  choose  a  domicile  and  to  expa- 
triate herself. 

"  (5)  By  international  law,  each  state  is  competent  to  de- 
cide in  what  cases  its  subjects  lose  their  nationality.  In  this 
respect,  the  French  tribunals  are  competent ;  and  as  the 
French  civil  code,  in  order  to  guard  against  conflicts  with 
foreign  powers,  positively  decides  that  every  Frenchman  nat- 
uralized abroad  at  once  loses  his  French  citizenship,  the 
countess,  in  becoming  a  German,  has  lost  the  character  of  a 
Frenchwoman,  and  cannot  subsequently  be  judged  by  French 
law.  The  French  law  recognizes  the  liberty  of  emigration 
and  such  emigration  is  permitted  and  irreproachable  when 
its  object  is  to  escape  from  a  tyrannical  law  and  to  obtain 
the  shelter  of  a  more  beneficent  legislation. 

"  (6)  Between  the  law  of  France  and  Germany  there  is  this 
difference :  the  former,  adopting  the  doctrines  of  the  Catho- 
lic church,  forbids  divorce  and  does  not  allow  separated  con- 
sorts to  marry  again ;  while  the  second  admits  divorce  and 
allows  re-marriage,  in  furtherance  of  personal  liberty  and  the 
needs  of  actual  life. 

"  (7)  A  Frenchman  must  submit  to  French  jurisprudence, 
but  a  German  has  the  right  to  enjoy  the  more  liberal  and 
more  modern  provisions  of  German  law. 

"  (8)  The  second  marriage  of  the  countess,  a  German,  sep- 
arated Princess  de  Bauffremont,  with  Prince  George  Bibesco, 
solemnized  at  Berlin,  is  to  be  judged  by  German  law,  and  not 
by  French,  since  it  was  as  German,  not  as  French,  that  the 
countess  formed  it. 

"(9)  The  French  courts  are  competent  to  decide  the  per- 
sonal status  of  M.  de  Bauffremont,  who  remains  a  French- 
man, but  not  the  status  of  the  princess,  who  has  become  a 
German. 

"  (10)  The  opinion  that  the  court  which  has  ordered  a  sep- 
aration is  competent  to  judge  of  a  second  marriage  is  long 
obsolete,  and  was  never  supported  by  decisions.  There  are 
three  systems  in  international  law ; 

"  a.  The  American  system,  which  applies  the  law  of  the 
place  of  marriage ; 
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"  6.  The  older  German  system,  which  applies  the  law  of 
domicile ; 

"  c.  The  modern  German  and  French  system,  which  ap- 
plies the  law  of  nationality. 

*'  And  these  three  systems  alike,  upon  irrefragable  grounds, 
establish  the  validity  of  the  second  marriage  of  the  Princess 
Bibesco." 

For  the  sake  of  completeness,  we  translate  also  from  Pro- 
fessor Bluntschli  the  following  summary  of  the  argument  of 
Professor  de  FoUeville,  which  has  not  reached  us  in  full.  He 
recognizes  the  right  of  a  separated  wife  to  choose  her  own 
domicile  and  nationality,  on  the  following  grounds  : 

"  (a)  According  to  the  old  French  law,  the  innocent  party, 
after  separation,  could  enter  into  a  convent  without  the  con- 
sent of  the  guilty  one.  The  monastic  vows  were  civil  death. 
If  the  mediaeval  law  thus  gave  the  wife  the  right  to  a  still 
more  complete  disposal  of  her  person,  we  must  necessarily 
grant  her  the  right  of  naturalization,  less  important  in  its  con- 
sequences. 

"(^)  A  Frenchwoman,  separated,  can  freely  choose  her 
domicile,  even  in  a  foreign  country.  In  some  countries  dom- 
icile of  itself  confers  citizenship.  If  she  chose  a  domicile  in 
such  a  country,  naturalization  would  follow  as  a  matter  of 
course.  In  the  absence  of  any  express  provision,  therefore, 
emigration  with  the  direct  view  of  naturalization  must  be  re- 
garded as  lawful. 

"  (r)  A  marital  authority  continued  after  the  separation  is 
contrary  to  the  true  character  of  that  act. 

"  {d)  To  grant  the  husband  a  right  of  veto  would  he  to 
abandon  the  wife  to  his  caprice  and  hatred ;  it  would  he  in 
certain  cases  to  prevent  the  wife  from  gaining  a  livelihood, 
and  generally  from  bettering  her  situation. 

"  {e)  The  French  laws,  and  the  writers  who  impose  ^P^^ 
the  separated  wife  the  condition  of  obtaining  her  husb^^d  s 
authorization,  apply  this  rule  to  matters  of  pecuniary  interest, 
and  not  to  naturalization,  which  is  purely  personal  in  its  con- 
sequences. 

"  (/)  The  admission  of  the  separated  wife's  incapacity*  ^ 
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a  rule,  would  produce  in  this  respect  the  most  absurd  and 
most  monstrous  results ;  in  particular,  it  would  favor  the 
guilty  husband,  at  the  expense  of  the  innocent  wife,  and  that 
in  the  most  scandalous  manner." 

After  so  full  a  statement,  not  only  of  the  facts  and  law  of 
the  case,  but  of  the  opinions  formed  upon  it  by  the  mo^t  em- 
inent of  European  jurists,  the  reader  will  no  doubt  gladly 
excuse  us  from  any  extended  account  of  our  reasons  for 
holding  that,  even  by  the  French  law,  the  Princess  de  Bibesco 
should  be  left  in  quiet  possession  of  that  title,  and  of  the  hap- 
piness which  she  may  hope  to  find  in  a  second  marriage. 
Such  reasons  would  for  the  most  part  be  a  mere  repetition 
of  those  we  have  already  quoted.  On  one  point  only  we 
venture  an  independent  suggestion.  There  seems  to  us  to 
be  a  slight  inconsistency  between  Professor  Bluntschli's  claim 
that  the  French  courts  are  absolutely  precluded  from  judg- 
ing of  the  validity  of  the  German  naturalization,  and  his  ad- 
mission that  each  state  may  determine  the  conditions  upon 
which  its  own  citizenship  is  lost  as  well  as  acquired."  At 
least,  when  the  exclusive  jurisdiction  of  the  German  courts  is 
made  to  rest  on  the  loss  of  French  nationality  by  the  ^rsf 
condition  of  §  17  of  the  Code  Chnl,  there  seems  to  be  a 
vicious  circle  in  the  reasoning.  The  German  naturalization 
is  valid,  and  cannot  be  impugned  in  the  French  courts,  be- 
cause, by  the  French  law  itself,  it  takes  away  French  citi- 
zenship. And  the  French  citizenship  is  lost  because  there 
is  a  German  naturalization  which  the  French  courts  cannot 
impugn.  We  must  frankly  confess  that  if  this  were  the  sole 
condition  upon  which  French  citizenship  were  lost,  we  could 
not  escape  the  conclusion  that  the  French  courts  must,  on 
Bluntschli's  own  principles,  be  allowed  to  determine  the 
question  whether  therp  had  ever  been  a  valid  German  natu- 
xalization ;  or  else  they  could  not  pass  upon  the  loss  of 
French  nationality,  which  he  expressly  admits  to  be  within 
thpir  competence.  But  the  fourth  condition  of  the  same  sec- 
tion places  the  matter  on  a  very  different  ground.     It  condi- 

<^  Bluntschli,  pp.  7,  8,  29.  See  also  his  conclusions  (4)  and  (5)  quoted 
above. 

35 


S50         NOTES  OF  CURRENT  EUROPEAN  LAW. 

tions  the  loss  of  French  citizenship  on  the  existence  of  a 
mere  state  of  facts,  upon  the  legal  validity  of  which  there 
can  be  no  question.  The  removal  of  the  princess  to  Alten- 
burg,  her  conduct  there,  her  second  marriage,  altogether 
constitute  an  **  etablissement  en  pays  itranger  sans  espoirde 
retouTy'  if  any  facts  could ;  and  the  law  expressly  determines 
the  legal  significance  of  such  facts  as  a  loss  of  French  citi- 
zenship, after  which  the  French  tribunals  have  only  to  judge 
the  princess  as  a  German  citizen. 

It  is  true  that  the  French  tribunal  has  expressly  found, 
that  she  could  not  make  such  an  establishment  abroad' with- 
out her  husband's  authorization ;  but  in  doing  so,  they  have 
confounded  two  entirely  different  things  ;  or,  as  an  American 
lawyer  would  say,  they  have  mixed  up  questions  of  fact  and 
law.     The  naturalization  may  be  a  question  and  an  act  of 
law,  to  which  the  husband's  consent  was  needed.     We  admit 
this  for  argument's  sake,  though  we  see  but  little  force  in  the 
argument  that  it  must  be  so  because  the  wife  not  separated 
cannot  ester  en  justice  without  the  husband.     But  the  estab- 
lishment abroad  is  a  mere  matter  of  fact ;  no  naturalization, 
no  acte  of  any  kind  is  needed  to  perfect  it;  it  is  accomplished 
by  a  perpetual  change  of  domicile,  by  the  fact  of  marriage, 
by  any  other  change  that  takes  away  the  expectation  of  re- 
turn ;  and  as  it  is  admitted  by  all  the  authors  that  the  sepa- 
rated wife  may  domicile  herself  abroad,  as  the  tribunal  has 
itself  ordered  him  to  allow  her  to  choose  her  domicile  with- 
out interference  from  him,  we  do  not  see  the  slightest  ground 
on  which  it  can  impose  upon  her  the  necessity  of  obtaining 
his  consent  to  a  mere  change  of  fact.     The  code  does  the 
rest,  and  declares  what  interpretation  the  French  courts  shall 
put  on  such  a  fact.     Whether  legally  naturalized  or  nat  at 
Altenburg,  in  the  view  of  French  law,  the  princess  has  lost 
her  French  nationality  by  settling  abroad  without  expecta- 
tion of  return, 

Wm.  G.  Hammoic  !>• 

Iowa  State  University,  Law  Dep't. 
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JURISTS. 

III.    FORCE   AS    AN    ELEMENT   OF   LAW. 

As  the  name  of  Von  Ihering  is  not  to  be  found,  we  believe, 
in  "  Men  of  the  Time,"  or  any  similar  publication  in  the  Eng- 
lish language,  it  may  be  not  quite  out  of  place  to  say  some- 
thing of  the  man. 

Rud.  von  Ihering  was  bom  at  Aurich,  Hanover,  in  i8i8, 
and  was  educated  at  the  University  of  Berlin.  At  that  insti- 
tution he  concluded  his  legal  studies  at  the  age  of  twenty-five 
years.  Two  years  afterwards,  he  accepted  an  appointment  as 
law  professor  at  Basle,  and  he  succes^vely  occupied  chairs  in 
the  Universities  of  Rostock,  Kiel  and  Giessen.  In  1868,  he 
was  called  to  the  University  of  Vienna,  and  was  made  aulic 
and  privy  councillor  of  the  realm.  After  the  close  of  the 
war  between  France  and  Prussia,  he  declined  a  professorship 
in  the  University  of  Strasbourg,  and  accepted  a  similar  ap- 
pointment in  the  University  of  Gottingen,  a  place  which  he 
continues  to  fill,  notwithstanding  the  fact  that  very  brilliant 
offers  have  been  made  to  him  from  Berlin,  Leipsic  and  Hei- 
delberg. He  has  devoted  his  life  exclusively  to  the  study  of 
law,  and  is  a  very  voluminous  author  on  subjects  of  jurispru- 
dence. At  home  he  stands  at  the  head  of  the  jurists  of  his 
time  and  country,  and  he  has  received  from  abroad  the  most 
ample  testimonials  of  worth  and  ability.  Of  his  writings  M. 
Meulenaere,  Judge  of  the  Tribunal  of  First  Sentence  at 
Bruges,  has  said  :  "  The  reader  will  find  in  them  the  eminent 
qualities  that  distinguish  the  spirit  of  the  Roman  law :  con- 
cise dialectics,  a  nervous  style,  a  boldness  of  view,  often  com- 
pensated by  a  thrilling  divination  that  captivates  the  mind  of 
the  student." 

The  Italian  Mariano  is  even   more  emphatic  in  eulogy. 


552      CONTROVERSIES  OF  MODERN  CONTINENTAL  JURISTS. 

"  Notwithstanding/'  he  says,  "  the  serious,  numerous  and  con- 
tinued labors  of  teaching,  which  have  occupied  a  great  part 
of  his  time,  Ihering  has  found  time  to  distinguish  himself  by 
his  literary  activity.  If  he  is  esteemed  as  a  professor,  he  is 
no  less  so  as  an  author,  for  in  the  latter  respect  he  passes  for 
one  of  the  most  learned  men  of  Germany,  and  no  one  can 
say  that  this  reputation  is  either  usurped  or  exaggerated.  By 
the  side  of  all  his  qualities  as  jurisconsult,  we  perceive  in  his 
labors  the  proof  of  solid  and  large  general  information,  and, 
what  is  more,  of  a  profoundly  philosophical  education.  One 
feels  that  he  has  been  born  in  Germany,  in  that  classic  land 
of  philosophy,  where  the  speculative  exigencies  of  thought 
have  become,  and  remain,  forever  a  patrimony  that  is  com- 
mon, almost  national ;  in  which  all  men  breathe,  move  and 
live," 

In  one  of  his  works,  intended  mostly  for  students  of  law,' 
Von  Ihering  uses  certain  language,  which  we  reproduce,  not 
only  on  account  of  its  •striking  truth,  but  because  it  affords  a 
key  to  his  style  of  thought,  and  therefore  seems  to  be  perti- 
nent to  what  follows.     He  says  : 

"The  difficulty  in  the  study  of  jurisprudence  does  not  con- 
sist in  the  great  quantity  of  the  matter,  nor  in  the  almost  want 
of  attractiveness ;  but  rather  in  the  fact  that  it  demands  a 
faculty  of  abstraction  which  minds  the  best  endowed  do  not, 
at  first,  possess  in  a  sufficient  degree.  There  is  no  study, 
except  perhaps  those  of  mathematics  and  pure  philosophy, 
which  is  so  difficult  in  the  commencement,  and  hence  so  little 
attractive,  as  that  of  jurisprudence.  The  beginner  is  sud- 
denly thrust  into  a  world  of  ideas  wholly  new,  having  no  con- 
tact with  those  in  which  he  has  previously  passed  his  life ;  it 
is  a  new  language,  which  he  must  acquire  through  study 
and  patience.  He  must  march  with  a  firm  step  upon  the 
territory  of  abstraction,  familiarize  himself  with  the  ideas  of 
the  law,  employ  them,  and  handle  them,  as  if  they  were  sen- 
sible objects ;  although  he  does  not  yet  possess  the  indis- 
pensable instrument  for  doing  so,  the  faculty  of  seeing  the 
objects  displayed  before  him  ;  in  short,  he  does  not  yet  pos- 
•    '  Die  Jurisprudenz  des  taglichen  Lebens,  etc. 
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sess  the  capacity  to  grasp  abstractions.  The  first  care  of  the 
instructor  ought  then  to  be  to  give  to  the  student  this  kind 
of  theoretical  intuition  ;  and  he  will  do  so  in  an  assured  man- 
ner, if,  instead  of  presenting  to  the  novice  the  abstract  idea 
in  its  primitive  simplicity,  he  incarnates  it  in  some  kind  of 
fact ;  if,  in  the  place  of  vaporous  outlines,  hardly  visible,  he 
presents  an  abridgment  that  is  concrete  and  easy  to  be  un- 
derstood, one  that  may  be  retained  in  a  lasting  manner." 

This  method  of  dealing  with  legal  subjects  is  characteristic 
with  the  author.  In  search  of  the  most  remote  and  funda- 
mental conceptions,  he  is  careful,  at  the  first  possible  moment, 
to  emprison  them  in  the  concrete.  Thus  it  is,  in  some  sort, 
that  he  personifies  what  to  others  are  mere  abstractions. 

The  little  treatise  of  which  we  are  to  make  especial  men- 
tion' has  run  rapidly  through  five  German  editions,  with 
successive  augmentations.  It  has  been  already  translated 
into  the  French,  Servian,  Hungarian,  Dutch,  modern  Greek, 
Italian,  Russian,  Bohemian,  lUyrian,  Danish  and  Polish  lan- 
guages. It  has  not,  we  believe,  been  translated  into  English, 
though,  not  being  founded  on  any  particular  system  of  laws, 
it  might  be  supposed  to  be  as  interesting  to  English-speaking 
lawyers  as  to  the  lawyers  of  any  other  country.  But  the 
fact  is,  that  the  lawyers  of  England  and  of  this  country  are 
of  a  more  practical  turn  of  mind  than  the  lawyers  on  the 
Continent  seem  to  be.  They  trouble  themselves  but  little 
w^ith  speculations  that  do  not  directly  lead  up  to  tangible  re- 
sults. Bentham  had  become  exceedingly  famous  in  France 
w^hen  he  was  utterly  unknown  in  his  own  country.  John 
Austin  drank  the  bitter  hemlock  of  neglect,  and  died.  This 
is  no  doubt  one  of  the  effects  of  our  implicit  reliance  on  ad- 
judicated cases;  a  reliance  that  bounds  our  horizon  by  fixed 
limits. 

The  author  wished  to  overthrow  the  theory  of  Savigny,  of 
the  gradual  and  unsolicited  self-evolution  of  the  law,  as  to 
w^hich  he  expresses  a  sharp  and  decisive  dissent.  Having 
already  said  as  much  on  that  subject  as  seems  to  be  needful, 
we  shall  omit  so  much  of  Von  Ihering's  tract  as  relates  to  it. 

■  Der  Kampf  urn's  Recht. 
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The  law  side  of  the  argument  consists  in  an  assault  on  all  of 
Savigny's  positions ;  but  on  the  philosophical  side,  the  author 
covertly  attacks  two  philosophers  of  predominant  influence 
and  ability.  It  may  be  said  in  a  very  general  sort  of  way, 
that  while  the  philosophy  of  England  and  Scotland  has  con- 
stantly run  into  ethics  and  theology,  that  of  Germany  has 
just  as  constantly  run  into  the  science  of  jurisprudence.  It 
would  be  an  appalling  work  for  any  one  to  undertake  to  ex- 
amine the  many  speculations  of  German  philosophy  on  the 
subject  of  law.  They  have  had  no  practical  effect.  This 
may  be  ascribed  to  the  obtuseness  of  the  average  legislator. 
But  the  legislator  must  have  a  regard  to  the  mental  condition 
of  the  people  by  whom  the  laws  are  to  be  enforced,  and  by 
whom  the  laws  are  to  be  obeyed ;  who  desire  an  easier  access 
to  the  laws  than  through  metaphysical  systems  that  war  upon 
each  other,  and  that  centuries  of  controversy  have  not  been 
able  to  mature. 

The  two  systems  of  philosophy  that  are  most  in  hostility 
to  the  views  of  Von  Ihering  are  evidently  those  of  Hegel 
and  Stahl,  a  fact  which  Mariano,  an  enthusiastic  Hegelian, 
either  does  not  see,  or  fails  to  resent.  One  of  the  most 
lasting  controversies  concerning  the  philosophy  of  Hegel  is 
as  to  whether  it  is  intelligible  or  not.  The  poet  Heine,  the 
most  spiritual  of  all  his  race,  who  had  the  advantage  of  a  per- 
sonal acquaintance  with  the  great  philosopher,  did  not  hesitate 
to  assert  that  Hegel  did  not  understand  his  own  teachings. 
When  Baron  Reiffenburg  asked  Hegel  to  state  his  philosophy 
in  a  brief  outline,  the  philosopher  said :  "  Sir,  it  is  impossible; 
especially  in  French."  And  that  was  doubtless  the  simple 
truth.  Cicero  said  that  he  had  taught  philosophy  a  new  lan- 
guage, meaning  the  common  language  of  the  people  of 
Rome.  Hegel  taught  it  to  speak  a  new  language,  affiliated 
on  the  German ;  but  one  that  had  never  been  heard  on  sea 
or  land.  Various  attempts  have  been  made  to  translate  it 
into  common  speech,  but  never  with  any  success.  And  as 
an  attempt  thoroughly  to  understand  the  eighteen  volumes 
of  his  works  requires  a  resolution  akin  to  that  of  the  immor- 
tals, the  question  of  his  intelligibility  is  one  on  which  the 


CONTROVERSIES  OF  MODERN  CONTINENTAL  JURISTS.      55$ 

suffrages  must  always  be  divided.  But  there  are  certain 
thoughts  of  his  that  are  perfectly  intelligible,  and  they  are 
often  SO  profound  in  their  insight,  that  when  he  seems  to  be 
obscure,  the  reader  is  apt  to  take  the  blame  on  himself,  and 
to  let  the  seeming  obscurity  pass  under  the  name  of  the 
profound. 

But  there  is  one  fundamental  maxim  which  all  his  writings 
doubtless  tend  to  support.  It  is  this :  "  Whatever  exists  is 
reasonable;  and  whatever  is  reasonable  exists."  It  follows 
that  if  we  think  anything  existing  unreasonable,  there  is  also 
a  reason  for  our  thinking  so,  though  thereby  we  commit  an 
error.  It  is  not  possible  to  see  in  this  anything  but  fatalism, 
somewhat  curiously  expressed.  The  argument  in  favor  of 
fatalism  is  logically  unanswerable.  It  has  never  been  an^ 
swered  except  by  begging  the  question.  Nothing  has  been 
proved  by  an  argument  so  demonstrative.  There  is  not  the 
slightest  flaw  or  crevice  in  it.  But  when  we  have  made  it> 
we  do  not  believe  in  the  conclusion.  After  all,  it  lacks  the 
indispensable  criterion  of  all  truth,  credibility.  It  may  be 
true ;  but  it  is  not  true  for  us.  What  the  relationship  be- 
tween Savigny  and  the  fatalists  was  has  already  been  seen. 
The  difference  was  probably  that  which  exists  between  one 
who  asserts  a  doctrine,  and  one  who  asserts  conclusions 
which  merely  presuppose  that  doctrine. 

But  there  was  another  doctrine  to  be  met  which  is  more  or 
less  allied  with  fatalism,  though  it  professes  a  sharp  and 
uncompromising  hostility  to  fatalism,  as  being  an  essentially 
pagan  doctrine.  We  mean  the  doctrine  of  foreordination, 
that  refers  every  event  to  the  appointment  of  the  Divine  Will, 
in  the  presence  of  which  every  human  agency  is  passive  or 
powerless.  Of  this  doctrine  Stahl  deserves  to  be  called  the 
great  modem  apostle.  A  Jew  by  birth,  he  apostatised  to 
Christianity.  With  the  zeal  of  an  apostate,  he  contends  for 
the  exclusion  of  the  Jews  from  all  political  power.  There  is 
no  denying  his  ability.  He  was  the  most  stalwart  advocate 
of  arbitrary  power  that  despotism  has  ever  enlisted  in  its 
service.  Beginning  with  the  fall  of  Adam,  he  supported  its 
cause  by  every  passage  of  Scripture,  by  every  event  in  his- 
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tory,  sacred  or  profane.  To  him  every  nation  was  a  the- 
ocracy. Kings  were  to  him  the  annointed  vicegerents  of 
God,  the  instruments  of  his  favor  or  of  his  long-brooding 
vengeance.  Nor  was  his  doctrine  at  all  hard  to  be  under- 
stood :  it  was  as  explicit  as  it  was  fearful.  To  him  the  Divine 
Being  was  simply  an  avenging  Deity,  setting  snares  and  pit- 
falls for  the  unwary  sinner,  laughing  scornfully  over  the  pre- 
meditated ruin  of  the  human  soul.  Human  tyranny  comes 
in  as  a  natural  complement.  Republics  are  nothing  but 
oligarchies  of  demagogues,  having  no  more  legitimate  author- 
ity than  pertains  to  an  unconsecrated  priesthood.  Our  des- 
tiny allots  to  us  sorrow,  disease  and  death,  and  confers  on 
us  no  greater  boon  than  perpetual  slavery.  There  is  no  way 
of  avoiding  slavery  except  by  incurring  still  greater  evils. 
He  glosses  over  nothing.     He  says : 

"  A  king  should  not  bear  the  name  of  his  people,  but  that 
of  the  nation  at  whose  head  God  has  placed  him.  The  king 
is  neither  the  first  public  functionary,  nor  the  agent  of  the 
nation :  he  is  the  representative  of  God,  and  holds  his  power 
from  God.  The  people  can  neither  make  nor  unmake  kings. 
A  king  is  king  by  the  grace  of  God,  and  not  by  the  will  of 
the  people.  His  government,  it  is  true,  ought  to  be  paternal; 
but  if  it  is  not,  the  people  should  support  with  patience  and 
humility  the  misfortune  of  having  a  king  that  is  unworthy 
and  incapable ;  for  it  is  the  peculiar  malediction  of  temporal 
existence  that  humanity  is  not  ruled  directly  by  God  himself, 
as  all  things  are  in  the  eternal  existence."^ 

This  theory,  Bluntschli  remarks,  reminds  one  of  those  men 
who  inveigh  against  lightning-rods  and  companies  of  life 
assurance,  as  hindering  the  realization  of  the  providential 
will.  The  jurisprudence  of  Stahl  fell  on  willing  ears.  He  was 
immensely  favored  at  court,  and  he  was  adored  by  a  small 
but  intense  circle  of  zealots  who  hung  the  heavens  with 
black,  and  whose  natural  virtues  had  been  pretty  well  killed 
out  by  over-cultivation. 

Dissent  from  all  these  kindred  theories  on  the  part  of  Von 
Ihering  implies  a  theory  of  itself.     No  one  could  attempt  to 

3  Die  Philosophic  des  Rechts  nach  Gesichtlicher  Ausicht. 


CONTROVERSIES  OF  MODERN  CONTINENTAL  JURISTS.      $$7 

present  his  views  in  a  few  pages  without  diffidence  and  hesi- 
tation. The  matter,  which  might  easily  have  been  expanded 
into  volumes,  is  already  concise,  and,  at  times,  even  to  am- 
biguity :  it  cannot  be  further  condensed  without  mutilation. 
We  shall  endeavor  to  present  an  outline,  knowing  it  to  be 
imperfect. 

The  idea  of  the  law  is  practical,  indicating  an  object ;  and 
every  idea  expressive  of  a  tendency  is  essentially  double,  com- 
prising as  an  antithesis  the  end  and  the  means.  The  object 
sought  must  be  shown,  and  also  the  road  that  leads  to  it. 
These  are  the  two  questions  of  which  the  law  affords  every- 
where a  solution.  The  law  is  a  continual  response  to 
this  double  demand.  But  however  varied  the  means  may 
be,  they  are  always  reduced  to  a  combat  against  injustice. 
The  idea  of  law  contains  an  antithesis,  which  grows  out  of 
that  idea,  and  is  inseparable  from  it :  combat  and  peace. 
Peace  is  the  object  of  the  law;  combat  the  means  of  obtaining 
it.  It  might  be  objected  that  aggressiveness  and  discord  are 
just  what  the  law  strives  to  prevent ;  but  if  the  law  were  not 
aggressive  on  its  side,  it  would  be  compelled  to  yield  to  the 
iattacks  of  injustice;  so  that  combativeness  is  not  a  strange 
element  in  the  law,  but  is  rather  an  integral  part  of  its  nature, 
even  a  condition  of  the  idea  itself. 

Every  right  that  is  recognized  in  the  world  has  been 
acquired  by  a  struggle ;  every  principle  of  our  law  now  in 
force  had  at  first  to  be  imposed  upon  unwilling  men  ;  and 
every  right  presupposes  some  one  who  is  ready  to  defend  it. 
The  law  is  not  a  logical  idea ;  it  is  one  of  force.  Justice  holds 
in  one  hand  the  scales  by  which  the  right  is  weighed ;  in  the 
other,  the  sword  by  which  the  right  is  made  to  prevail.  The 
sword  without  the  balance  is  brute  force ;  the  balance  with- 
out the  sword  is  law  in  its  impotence.  The  law  does  not 
truly  reign  unless  the  force  displayed  in  holding  the  sword 
equals  the  ability  with  which  the  balance  is  handled. 

Law  is  labor  without  relaxation,  the  labor  not  only  of  the 
government,  but  of  each  one  of  the  people.  Every  nation 
displays  incessantly  as  much  painful  effort  in  defending  right 
as  it  expends  in  the  development  of  its  activity  in  the  do- 
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mains  of  economic  and  intellectual  production.     Every  man 
who  defends  his  right  takes  a  part  in  the  national  labor,  and 
contributes  in  his  measure  to  the  realization  of  the  idea  of 
law  in  the  world.     This  duty  is  not  imposed  on  all  men  in 
the  same  proportion.     Thousands  of  individuals  behold  their 
lives  glide  away  smoothly,  without  struggle,  between  the 
limits  fixed  by  the  law.     If  we  should  speak  to  them  of  the 
combativeness  of  the  law,  they  would  not  understand  it ;  for 
the  law  has  been  to  them  only  the  reigfn  of  peace  and  order. 
They  are  like  rich  heirs,  who,  having  gathered  the  fruit  of  the 
labors  pf  others,  deny  the  proposition  that  property  is  labor. 
The  cause  of  their  illusion  grows  out  of  the  fact  that  the  two 
senses  offered  us  by  property  and  right  may  be  subjectively 
decomposed,  in  such  a  way  that  enjoyment  and  peace  may 
be  the  lot  of  one  man,  and  labor  and  struggle  the  part  of  an- 
other.    This  may  take  place  not  only  between  individuals, 
but  also  between  entire  generations.     The  life  of  one  man  is 
peace ;  of  another,  war.     So  of  different  periods  in  national 
life.     We  cradle  ourselves  with  the  dream  of  a  long  season 
of  repose ;  we  even  believe  in  a  perpetual  peace,  until  the  first 
cannon  shot  dissipates  our  fine  visions,  and  ushers  in  another 
generation,  succeeding  one  that  has  quietly  lived  in  peace, 
which  shall  only  enjoy  on  the  condition  of  having  merited 
enjoyment  by  the  rude  labor  of  war.     Thus  in  right,  as  la 
property,  labor  and  enjoyment  are  distributed,  and  yet  their 
correlation  never  suffers  in  the  least.     If  you  live  in  pea^^ 
and  abundance,  know  that  another  has  had  to  combat  ana 
labor  for  you.     One  must  recall  the  Garden  of  Paradise  if  ^^ 
would  speak  of  peace  without  conflict,  enjoyment  without 
labor ;  for  there  is  nothing  known  in  history  that  is  not  the 
result  of  painful  and  continual  effort.     Ordinarily  writers  on 
jurisprudence  occupy  themselves  with  the  balance  of  justice* 
the  law  does  not  appear  to  them  as  a  force,  as  it  reaUy  ^ ' 
but  in  its  rational  aspect  as  a  tissue  of  abstract  principles-    *  ni 
way  of  looking  at  the  question  gives  to  the  law  a  tranq^ 
and  mild  aspect  that  is  but  little  in  harmony  with  the  bi^*^ 
reality. 

Right  may  be  regarded,  in  the  objective  sense,  as  b^*^^ 
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the  mass  of  the  law  in  force,  the  legal  order  of  life ;  and,  in 
the  subjective  sense,  as  being,  so  to  speak,  the  precipitation 
of  the  abstract  legal  rule  in  the  concrete  right  of  the  individ- 
ual. In  both  of  these  directions  it  encounters  a  resistance 
that  must  be  overcome.  That  it  requires  an  exertion  on  the 
part  of  the  state  to  maintain  the  right  needs  no  proof.  It 
cannot  succeed  in  maintaining  legal  order  except  by  a  con- 
tinual struggle  with  anarchy.  In  this  there  is  nothing  spon- 
taneous. Legal  principles  may  undergo  an  insensible  change 
through  the  modifying  influences  of  judicial  decisions,  or  of 
public  opinion ;  but  for  that  which  breaks  down  legal  princi- 
ples, and  establishes  new  ones  in  their  place,  we  must  look  to 
voluntary  activity  as  exhibited  in  the  statutes.  It  often  hap- 
pens that  an  important  modification  of  existing  laws  can  only 
operate  by  wounding  profoundly  existing  rights  and  private 
interests.  There  arises  at  once  an  opposition,  growing  out 
of  the  instinct  of  self-preservation,  and  in  the  ensuing  conflict 
it  will  not  be  the  weight  of  reasons,  but  the  state  of  the  forces 
actually  present,  which  will  decide,  and  which  will  often  pro- 
duce the  same  result  as  a  parallelogram  of  forces ;  that  is,  the 
conversion  of  a  straight  line  into  a  diagonal.  This  is  the 
only  way  to  explain  why  it  is  that  institutions,  condemned 
long  ago,  survive  through  ages ;  they  are  not  maintained  by 
the  vis  inerticB,  but  by  force  of  the  resistance  opposed  by  the 
interests  connected  with  their  perpetuity. 

As  the  existing  law  is  thus  defended  by  interest,  the  law  of 
the  future  makes  its  way  through  a  contest,  lasting  often  for 
a  century,  which  attains  its  greatest  vigor  when  new  interests 
have  been  clothed  with  the  character  of  acquired  rights. 
Then  there  are  two  parties  in  the  field,  each  bearing  upon 
its  banner  the  device,  '*  Sacredness  of  Rights."  The  one 
appeals  to  the  sacredness  of  historic  right,  the  right  of  the 
past ;  the  other  to  the  sacredness  of  the  right  which  is  devel- 
oping, which  continually  renews  itself,  the  primordial  and 
eternal  right  of  humanity  for  the  future.  This  is  the  conflict 
of  the  idea  of  right  with  itself ;  and  for  those  who  have  sac- 
rificed in  defence  of  their  convictions,  all  their  strength,  all 
their  being,  who  succumb  at  last  under  the  supreme  judgment 
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of  history,  the  conflict  has  in  it  truly  something  of  the  tragfic. 
The  law  is  indeed  Saturn  devouring  his  children.     It  cannot 
renew  itself  without  breaking  with  its  past     It  does  not  grovr 
like  the  herb  of  the  fields.     The  sad  reality  may  well  convince 
us  of  the  contrary.    There  is  a  continual  struggle,  an  incessant 
laceration.    The  time  of  innocence  and  simplicity,  when  the 
laws  fashioned  themselves  without  effort,  has  never  existed, 
except  in  the  dreams  of  the  past.    The  first  rights  acknowl- 
edged by  men  in  pre-historic  periods  could  only  have  secured 
recognition  after  a  furious  struggle.    Nor  should  we  complain 
that  this  is  so.     It  is  because  the  people  do  not  attain  to 
their  rights  without  trouble,  without  labor,  without  exhausting 
themselves  in  efforts,  without  shedding  their  blood,  that  there 
is  an  intimate  bond  that  binds  them  to  their  rights.     The 
young  of  the  stork  give  it  no  trouble;  they  may  be  carried 
away  by  a  fox  or  by  a  vulture ;  but  who  shall  tear  the  child 
from  its  mother  ?    Who  shall  rob  a  people  of  institutions  and 
rights  that  have  been  purchased  by  the  price  of  blood  ?    The 
energy  and  affection  with  which  a  people  maintain  and  de- 
fend their  rights  are  measured  by  the  efforts  which  they  have 
cost. 

The  concrete  right  of  the  individual  is  never  free  from 
liability  to  attack,  and  the  same  thing  is  true  of  the  rights  01 
communities.     Hence  results  a  contest  that  may  be  renewed 
in  every  sphere  of  the  law,  from  the  lower  regions  of  private 
law  to  the  higher  regions  of  public  and  international  1^^' 
Notwithstanding  the  difference  in  the  objects  of  the  litigation, 
the  forms  and  dimensions  of  the  struggle,  war,  revolt,  revo- 
lution, lynch  law,  the  cartel  of  the  Middle  Ages,  the  duel  o 
our  own  private  quarrels  and  the  bloodless  struggle  of  ^ 
lawsuit,  are  all  scenes  of  the  same  drama,  the  combat  *^ 
the  right.     It  is  an  error  to  see  in  this  only  a  contention  *^ 
visible  objects;  the  knight  in  former  times,  the  plaintiff  ^ 
defendant  to-day,  strives  for  something  more  than  the  val^ 
of  the  visible  subject  of  the  controversy;  in  that  subject,  n 
defends  his  right,  his  honor,  his  very  person. 

When  the  rights  of  an  individual  are  invaded,  there  is  P^^ 
sented  to  him  a  question  which  he  may  solve  as  he  decms 
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best,  to  wit,  whether  he  will  defend  himself,  resist  his  adver- 
sary, or  whether  he  will  abandon  the  struggle  and  yield. 
Whatever  the  solution  may  be,  he  must  make  a  sacrifice;  he 
must  sacrifice  his  right  for  peace,  or  he  must  sacrifice  his 
peace  for  his  right.  The  question  would  seem  to  reduce 
itself  to  this :  which,  in  the  special  case,  and  according  to  the 
determinate  condition  of  the  individual,  is  the  sacrifice  that 
is  least  onerous?  For  the  rich  man  the  object  of  the  litiga- 
tion is  insignificant ;  but  the  poor  man,  for  whom  it  is  pro- 
portionately important,  will  prefer  to  sacrifice  his  peace. 
The  question  of  the  contest  for  a  right  might  therefore  seem 
to  be  a  mere  matter  of  calculation,  in  which ,  one  might  be 
supposed  to  weigh  advantages  and  disadvantages,  and  to 
decide  accordingly.  But  in  truth  this  is  not  the  case.  Every 
day  we  observe  that  people  go  to  law  when  the  value  of  the 
object  in  litigation  bears  no  relation  to  the  probable  sacrifice 
of  trouble,  effort  and  costs  involved.  When  one  has  lost  a 
franc,  he  certainly  will  not  give  two  francs  to  recover  it. 
How  much  he  will  give  is  a  matter  to  him  of  pure  calcula- 
tion. We  might  say  that  the  litigant  hopes  to  gain  his  suit, 
and  to  throw  the  costs  on  his  adversary.  There  are  persons 
who  will  begin  a  lawsuit,  though  they  know  that  their  triumph 
will  be  dearly  bought.  Often  the  client  will  say  to  his  attor- 
ney, "  I  will  bring  the  suit,  let  it  cost  what  it  may."  How 
shall  we  explain  this  attitude,  which,  in  the  mere  point  of 
pecuniary  interest,  involves  an  absurdity  ? 

The  common  answer  is,  that  there  is  a  miserable  and  dis- 
eased mania  for  lawsuits,  a  pure  love  of  controversy,  an 
ardent  and  irresistible  desire  to  injure  an  adversary,  which 
will  be  gratified,  though  at  an  extravagant  expense.  But  this 
is  a  superficial  view.  Instead  of  two  individuals,  let  us  sup- 
pose two  nations.  One  of  them  has  taken  possession  of  a 
league  of  worthless  land  belonging  to  the  other.  Shall  war 
be  declared  ?  What  is  a  league  of  sterile  soil,  in  comparison 
with  a  war  that  will  cost  the  lives  of  thousands  of  citizens, 
that  will  sow  sorrow  and  ruin  in  the  cabin  of  the  poor  and 
the  palace  of  kings,  that  will  swallow  up  millions  of  the 
public  treasure  and  will  perhaps  threaten  the  very  existence 
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of  the  State  ?  One  perhaps  might  give  a  different  counsel  in 
this  case  from  that  which  he  would  give  to  the  peasant  whose 
rights  have  been  infringed  upon.  Every  one  would  feel  that 
a  nation  that  would  be  silent  in  such  a  case  of  violated  right 
would  confirm  its  own  condemnation  to  death.  If  it  should 
suffer  the  square  league  of  territory  thus  to  be  taken  with 
impunity,  more  territory  would  be  taken,  until  it  would  have 
none  left ;  it  would  cease  to  be  a  state ;  and  certainly  it  would 
deserve  no  better  fate. 

Why  should  not  the  same  rule  be  applied  in  the  case  of 
the  peasant?  He  does  not  begin  a  lawsuit  for  the  futile 
value  of  the  object  in  litigation,  but  for  an  ideal  reason  :  the 
defence  of  his  power,  and  of  his  sentiment  of  right.     When 

m 

he  proposes  to  himself  such  an  end  as  this,  there  is  no  sacri- 
fice, no  inconvenience,  no  painful  consequence  that  will  pos- 
sess any  weight  in  his  eyes.  He  sees  in  the  object  to  be 
obtained  a  recompense  for  all  the  means  which  he  must  em- 
ploy. It  is  not  the  material  interest  attached  to  a  sum  of 
money  which  impels  the  injured  party  to  demand  satisfaction ; 
but  it  is  the  moral  pain  caused  by  the  injustice  of  which  nc 
is  made  a  victim.  The  important  matter  for  him  is  not  to 
regain  possession  of  the  object  in  litigation;  that  object  he 
would  give  to  the  next  benevolent  institution ;  but  what  he 
desires  is  to  enforce  the  recognition  of  his  right.  An  intenor 
voice  cries  aloud  to  him  that  it  is  not  permitted  to  hiJi^  ^^ 
yield ;  that  it  is  not  the  object  of  trivial  value,  but  his  P^^' 
sonality,  his  sentiment  of  right,  the  esteem  that  he  o^v^s  to 
himself,  that  are  at  stake. 

But  certain  persons  prefer  peace  to  a  right  that  must  be 
purchased  with  exertion  and  discomfort.    How  shall  we  judge 
them  ?     Shall  we  say  that  it  is  an  affair  of  .taste  or  tettip^^' 
ament ;  one  loves  dispute,  another  peace ;  and  in  regar*^ 
right,  both  are  equally  respectable,  for  every  person  has  tne 
choice  either  to  abandon  his  right  or  to  enforce  it  ?      T*^ 
manner  of  looking  at  the  question,  though  common  eno^S"* 
is  worthy  of  supreme  condemnation,  and  is  contrary  to  tii^ 
very  essence  of  right,  on  which  the  law  is  based.     If  it  co^^^ 
ever  prevail  anywhere,  there  would  be  an  end  of  right  ^^ 
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law,  for  it  preaches  flight,  and  cowardly  flight,  before  injus- 
tice ;  whereas  the  right  can  only  be  maintained,  can  only 
exist,  by  a  valiant  resistance  to  injustice.  Resistance  to  in- 
justice is  a  duty  of  the  individual  towards  himself,  for  it  is  a 
precept  of  moral  existence ;  it  is  a  duty  towards  society,  for 
that  resistance  cannot  be  crowned  with  success  unless  it  is 
general. 

Preservation  of  existence  is  the  supreme  law  of  animated 
creation.  But  the  physical  life  is  not  the  whole  of  man ;  he 
must  defend  his  moral  existence,  of  which  his  rights  are  a 
necessary  condition.  His  right  is  only  the  sum  of  the  differ- 
ent titles  which  compose  it,  in  each  of  which  is  reflected  a 
particular  condition  of  moral  existence,  in  ownership  as  well 
as  in  marriage,  in  contracts,  as  well  as  in  honor ;  he  cannot 
renounce  one  without  in  principle  renouncing  all.  He  may 
be  attacked  in  either  one  or  the  other,  and  that  attack  he  is 
bound  to  repel ;  for  it  is  not  sufficient  to  place  these  vital 
conditions  under  the  protection  of  a  right  represented  in 
abstract  principles  ;  he  must  descend  into  the  domain  of  the 
concrete  in  order  to  defend  them,  and  the  occasion  for  doing 
so  is  whenever  arbitrary  power  dares  to  assail  them. 

Every  act  of  injustice  is,  however,  not  an  arbitrary  action, 
a  revolt  against  the  idea  of  right.  The  possessor  of  any 
chattel  who  believes  himself  to  be  the  owner  does  not  deny 
in  any  person  the  idea  of  property ;  on  the  contrary,  he  in- 
vokes it  for  himself,  and  the  only  question  between  us  is  one 
of  ownership.  But  the  thief  and  the  brigand  place  them- 
selves outside  of  the  legal  domain  of  property.  In  denying 
that  a  chattel  belongs  to  one,  they  deny  at  one  and  the  same 
time  the  idea  of  property,  and  a  condition  that  is  essential  to 
the  existence  of  any  person ;  and  I  am  called  on  to  defend 
myself  with  all  the  force  at  my  command.  My  position  as 
to  the  possessor  in  good  faith  is  different.  In  his  case,  it  is 
not  any  sentiment  of  right,  nor  any  character,  nor  any  pecu- 
liarity that  should  dictate  my  conduct ;  for  the  only  matter 
at  stake  for  me  is  the  value  of  the  object  in  controversy.  I 
am  therefore  at  perfect  liberty  to  renounce,  or  to  compro- 
mise.    Such  cases  would  generally  be  compromised,  but  for 
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the  fact  that  parties  attribute  bad  faith  to  each  other,  and 
hence  place  them  in  the  category  of  cases  where  a  principle 
is  involved,  and  there  is  a  personal  right  to  be  defended. 
Talk  to  them  of  probable  expense  and  costs,  and  they  will 
hear  nothing ;  but  convince  them  of  mutual  good  faith,  and 
a  compromise  is  easily  effected.  With  ignorant  persons,  who 
are  full  of  passion  and  distrust,  this  kind  of  mental  mistake 
makes  of  litigousness,  a  kind  of  mania.  They  are  provoked, 
as  by  an  intentional  injury,  by  a  mere  claim  which  the  adver- 
sary believes  to  be  well  founded.  The  early  Roman  law 
expressed  in  form  of  legal  principles  this  kind  of  distrust;  for 
it  gave  exemplary  damages  for  every  injury,  whether  inten- 
tional or  not ;  but  in  later  times  that  law  distinguished  be- 
tween injustice  culpable  and  injustice  not  culpable.  The 
distinction  is  important  as  it  affects  the  question  of  duty.  If 
any  debtor  denies  his  obligation,  and  impudently  asserts  that 
he  has  never  incurred  it,  it  may  be  my  duty  to  myself  and 
to  society  to  enforce  its  performance ;  but  there  is  no  reason 
why  I  should  not  compromise  with  or  forgive  his  heir. 

Doubtless  these  considerations  are  not  present  to  every 
litigant.  Such  a  one  may  resent  in  a  legal  manner  an  injury 
to  himself,  and  not  know  that  he  is  performing  a  duty  in  do- 
ing so.  The  same  person  may  not  know  that  he  has  such  a 
thing  as  lungs,  and  yet  he  will  feel  a  pain  in  his  lungs  as  sen- 
sibly as  another.  So  there  is  a  moral  pain  caused  by  an  injury 
to  one's  rights,  and  a  natural  instinct  demands  that  one 
should  seek  redress,  though  he  may  not  be  able  to  define 
his  duty  in  that  respect.  The  intensity  of  the  pain  will  de- 
pend on  the  character  of  the  injury,  and  the  sensibility  of  the 
person  injured.  Different  men  possess  different  degrees  of 
sensibility  for  different  injuries.  The  readiness  with  which 
the  peasant  will  resent  an  injury  to  his  cattle  may  be  likened 
to  that  with  which  a  soldier  will  resent  an  attack  upon  his 
honor.  For  every  man  there  is  some  character  of  offence 
that  is  peculiarly  insupportable,  while  he  regards  some  other 
offences  lightly  or  with  indifference.  Nature  has  thus,  by 
-the  principle  of  natural  selection,  adapted  different  men  for 
-the  keeping  in  force  of  different  portions  of  the  moral  law. 
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Each  one,  like  a  soldier  on  a  fortification,  works  in  his  place^ 
and  in  the  place  for  which  he  is  best  suited  ;  for  a  keen  re- 
sentment is  shrewd  and  persistent  in  the  search  for  adequate 
remedies.  This  sensibility  is  not  the  pure  result  of  tempera- 
ment ;  for  every  one  may  be  expected  to  resent  most  actively 
that  kind  of  injury  which  most  directly  and  fatally  attacks 
the  chief  ends  that  he  proposes  to  himself  in  life.  To  the 
merchant  his  commercial  credit  is  beyond  price ;  to  the  man 
of  strong  domestic  affections,  the  ties  which  bind  him  to  his 
family  supply  the  fund  for  a  most  delicate  and  profound  sen- 
sibility. The  penal  code,  with  its  various  and  graduated 
punishments  for  various  offences,  furnishes  a  perfect  ther- 
mometer for  the  sensibility  of  the  state.  It  will  be  found  to 
vary  in  different  states,  and  in  the  same  state  at  different 
periods. 

If  one  invites  the  law  for  the  protection  of  his  chattel,  it 
is,  or  may  well  be,  that  the  chattel  is  something  more.  than. 
the  representative  of  a  certain  value.  The  historic  source 
and  the  moral  justification  of  property  is  labor;  not  only 
that  of  the  hands,  but  also  that  of  the  mind — of  talent.  Not 
only  the  workman,  but  his  heir  equally,  is  entitled  to  the 
fruits  of  this  labor ;  for  the  right  of  succession  is  a  necessary 
and  indispensable  consequence  of  the  principle  of  ownership. 
It  is  only  the  continual  connection  of  labor  with  property 
that  can  preserve  the  latter  in  its  stainless  purity.  When  this 
connection  is  weakened  or  severed,  by  a.  diversion  into  the' 
paths  of  easy  acquisition,  destitute  of  labor,  the  current  be- 
comes troubled  until  it  is  lost  in  the  slime  of  speculation,  and 
fraudulent  stock  jobbing,  and  property  loses  every  trace  of  its 
primitive  nobility.  When  this  is  the  case,  it  has  been  robbed 
of  the  last  vestige  of  the  moral  idea.  It  is  evident  that  moral 
duty  can  no  longer  be  called  to  its  defence ;  the  sense  of 
property,  as  understood  by  the  man  who  gains  his  bread  by 
the  sweat  of  his  brow,  no  longer  exists.  What  is  very  sad  in 
all  this  is,  that  opinions  and  habitudes  engendered  by  such 
doctrines  extend  gradually  into  circles  into  which  they  could 
not  be  spontaneously  developed.  Even  in  the  cabin  of  the 
poor,  the  influence  exercised  by  millions  gained  by  specula- 
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tion  is  sensibly  felt ;  and  those  who  in  its  absence  would  have 
found  by  experience  the  happiness  of  toil,  unwillingly  sup- 
port, beneath  the  enervating  weight  of  an  impure  atmos- 
phere, the  burden  of  labor  as  a  malediction.  Hence,  com- 
munism grows  up,  and  is  nourished  by  a  notion  of  property 
that  is  wholly  false. 

If  we  truly  perceive  the  nobility  of  property,  as  the  visible 
trophy  of  honest  labor,  we  shall  also  perceive  that  its  defence 
is  also  clothed  with  nobility  and  diginity.  Here,  also,  is  labor 
and  toil  of  another  kind,  but  no  less  honorable  or  imperative. 
The  coward  who  flees  from  the  field  of  battle  saves  what 
others  lose,  life ;  but  he  saves  it  at  the  price  of  honor.  It  is 
only  the  resistance  that  others  continue  to  offer  that  protects 
society  and  himself  from  the  consequences  of  his  act ;  if  they 
all  thought  as  he  thinks,  their  common  ruin  would  be  certain. 
So  it  is  with  the  cowardly  abandonment  of  right.  As  an 
isolated  act,  it  is  without  consequence  ;  but  if  it  should  be- 
come a  general  maxim  of  conduct,  the  rights  of  men  would 
be  lost.  It  is  not  only  individuals  that  are  called  on  to  take 
part  in  the  struggle ;  when  the  state  is  organized,  the  public 
power  participates  in  it  largely,  in  bringing  before  the  courts 
every  grave  attack  made  on  the  rights  of  an  individual,  his 
life,  his  person,  his  property  ;  so  that  the  private  citizen  finds 
himself  relieved,  in  advance,  of  the  most  painful  part  of  the 
duty.  But  it  is  not  sufficient  that  the  police  and  public  offi- 
cials keep  watch  that  human  rights  shall  not  be  sacrificed, 
for  private  injuries  are  abandoned  to  individual  pursuit,  in 
the  confidence  that  all  the  world  will  not  be  controlled  by 
the  policy  of  the  coward,  and  that  even  he  will  place  himself 
among  the  combatants,  when  he  believes  that  the  value  of 
the  object  merits  the  sacrifice  of  his  comfort.  In  so  far  as 
he  fails  to  defend  his  right,  he  betrays  his  own  security,  and 
that  of  his  fellow-men,  and  just  to  that  extent  the  law,  on 
which  all  men  must  rely  for  moral  and  material  support,  per- 
ishes and  falls  into  ruin.  The  maxim  of  submission  is  ap- 
plied everywhere  to  the  law  with  the  same  result ;  and  it  is 
not  possible  to  consider  it  as  being  just  because  its  fatal  con- 
sequences are  accidentally  paralyzed  by  the  influence  of 
other  beneficial  and  counteracting  circumstances. 
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A  right  is  only  an  interest  protected  by  the  law.  If  chance 
has  placed  me  in  possession  of  an  object,  I  may  be  deprived 
of  it  without  injury  to  my  person ;  for  it  is  not  chance,  but 
my  will,  that  establishes  a  bond  between  it  and  me ;  and  only 
because  of  the  value  of  the  labor  which  it  has  cost  me  or 
another  is  it  a  part  of  my  labor  and  of  my  past,  or  the  labor 
and  the  past  of  another  which  I  possess  and  defend  in  it.  In 
appropriating  it,  I  have  placed  on  it  the  seal  of  my  person ; 
whoever  attacks  it  attacks  me,  for  my  property  is  myself. 
Property  is  only  the  periphery  of  the  person  extended  to  a 
thing.  This  connection  of  a  right  with  the  person  confers  on 
every  right,  of  whatever  nature,  an  immeasurable  and  ideal 
value,  which  may  be  set  over  against  the  value  that  is 
purely  real.  It  is  this  intimate  relationship  that  creates  in 
the  defence  of  a  right  that  devotion  and  energy  which  are  so 
often  displayed*  This  ideal  conception  is  not  a  privilege 
reserved  for  select  classes :  it  is  possible  for  all ;  for  the  rude 
man  as  well  as  for  the  cultivated ;  for  the  richest  and  the 
poorest ;  for  savage  tribes  and  for  civilized  nations ;  and  this 
proves  to  us  that  this  ideal  point  of  view  has  its  source  in  the 
most  intimate  nature  of  right ;  it  shows  the  sound  condition 
of  the  legal  sentiment.  Law,  which  seems,  on  the  one  hand, 
to  consign  man  exclusively  into  the  base  regions  of  egotism 
and  self  interest,  elevates  him,  on  the  other,  to  an  ideal  height, 
where  all  .calculations,  all  subtleties,  are  forgotten,  in  order 
thai  he  may  sacrifice  himself  purely  and  simply  in  defence  of 
an  idea.  Law,  which  on  the  one  side  is  prose,  becomes  poetry 
in  the  contest  for  an  idea ;  for  the  combat  for  a  right  is  in 
truth  the  poetry  of  character. 

How  is  this  prodigy  produced  ?  Neither  by  knowledge, 
nor  by  education ;  but  by  the  simple  sentiment  of  suffering. 
Suffering  is  the  cry  of  distress,  the  appeal  for  aid  by  threat- 
ened Nature ;  and  this  is  true  not  only  of  the  physical  organ- 
ism, but  also  of  the  moral  being.  The  pathology  of  the  legal 
sentiment  is  for  the  legist,  the  philosopher  of  the  law,  what 
the  pathology  of  the  human  body  is  for  the  physician,  reveal- 
ing truly  the  secret  of  the  whole  of  the  law.  The  suffering 
of  the  man  whose  rights  are  invaded  is  the  spontaneous  and 
instinctive  avowal,  torn  from  him,  as  to  what  the  law  is  to 
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him ;  to  him  personally,  and  to  every  individual  of  his  class. 
The  true  nature  and  real  importance  of  the  law  reveal  them- 
selves more  completely  in  such  a  moment,  and  under  the 
form  of  moral  affection,  than  during  an  age  of  peaceful  enjoy- 
ment. He  who  has  not  personally  experienced  that  pain, 
nor  has  been  the  witness  of  it  in  others,  knows  not  what  the 
law  is,  though  he  may  have  the  whole  of  the  corpus  juris  in 
his  head.  Consciousness  of  right,  legal  persuasion,  are  only 
abstractions  of  the  science  that  are  not  understood  of  the 
people ;  the  force  of  the  law,  like  that  of  love,  reposes  in 
sentiment,  and  reason  cannot  replace  the  sentiment  when  it 
is  once  lost.  And  as  love  sometimes  reveals  itself  wholly  in 
a  single  moment,  so  it  sometimes  happens  with  the  legal  sen- 
timent ;  when  it  has  not  been  wounded,  it  is  commonly  un- 
conscious, and  knows  not  that  of  which  it  is  capable ;  but 
injustice  is  the  torture  that  makes  it  speak,  that  brings  out 
the  truth  in  its  full  force,  and  in  all  of  its  brightness.  Right 
is  the  condition  of  the  moral  existence  of  the  person,  and  to 
defend  it  is  to  defend  that  moral  existence.  It  is  not  only 
the  pain,  but  rather  the  violence  and  tenacity  with  which  the 
sentiment  of  right  reacts  against  any  injury,  that  is  the  touch- 
stone of  its  health.  The  degree  of  pain  experienced  by  the 
person  wounded  is  simply  an  index  of  the  value  attached  to 
the  thing  about  to  be  lost.  But  to  feel  the  pain  without 
taking  to  heart  the  warning  which  it  sounds  for  the  removal 
of  the  danger  is  only  a  negation  of  the  sentiment  of  right, 
which  circumstances  may  excuse  in  a  given  case,  but  which, 
in  the  long  run,  cannot  fail  to  produce  fatal  consequences  to 
the  sentiment  itself.  Action  is,  indeed,  of  the  nature  of  the 
legal  sentiment,  which  can  only  exist  on  the  condition  of 
acting :  if  it  acts  not,  it  becomes  blunted,  gradually  expires, 
until  it  almost  wholly  looses  its  sensitive  faculty.  The 
amount  of  the  irritability  and  of  the  action  are  the  double 
criterion  by  which  it  may  be  known  whether  the  sentiment 
of  right  is  sound  or  not. 

The  force  of  the  resistence  is  a  pure  matter  of  character. 
The  attitude  of  a  man  or  of  a  people,  in  the  presence  of  an 
attack  on  their  rights,  is  the  surest  test  by  which  they  can 
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be  judged.  If  we  understand  by  character  the  personality 
complete  and  entire  which  maintains  itself,  depends  only  on 
itself,  certainly  there  is  no  better  occasion  for  the  display  of 
that  noble  quality  than  in  the  presence  of  arbitrary  power, 
which  attacks  at  the  same  time  justice  and  the  person.  The 
forms  under  which  the  reaction  caused  by  an  assault  on  the 
legal  sentiment,  or  on  that  of  personality,  whether,  under  the 
influence  of  suffering,  it  translates  itself  in  a  wild  and  passion- 
ate manner,  or  whether  it  manifests  itself  in  a  resistance  full 
of  discipline  and  tenacity,  will  not  serve  in  any  sense  to  de- 
termine the  force  of  the  sentiment  of  right.  The  form  is 
more  or  less  a  question  of  education  and  temperament ;  but 
a  firm,  resolute  and  persistent  resistence  yields  in  nothing  to 
a  violent  and  passionate  reaction.  It  would  be  deplorable  if 
the  case  were  otherwise.  It  would  be  to  say  that  the  sentiment 
of  right  dies  down  in  individuals  and  in  nations  in  proportion 
to  their  progress  in  intellectual  development.  A  glance  at 
history,  or  at  actual  life,  will  convince  us  of  the  contrary. 
Neither  is  it  in  the  antithesis  of  riches  and  poverty  that  we 
find  the  solution.  However  different  may  be  the  economic 
measure  in  which  the  rich  and  the  poor  will  judge  of  the 
same  thing,  that  difference  is  not  to  be  found  in  the  resistence 
made  by  them  in  case  of  an  attack  on  property.  It  is  not  a 
question  of  the  material  value  of  the  object,  but  it  is  one  of 
the  ideal  value  of  the  right,  and  consequently  of  the  energy 
of  the  legal  sentiment  relative  to  property ;  not  the  greater 
or  less  quantity  of  riches,  but  the  force  of  the  legal  sentiment, 
that  will  decide.  The  best  proof  of  this  is  to  be  found  in  the 
English  people.  Their  riches  have  in  nowise  affected  their 
sentiment  of  right,  and  often  on  the  Continent  we  have  occa- 
sion to  observe  the  energy  with  which  this  sentiment  is  man- 
ifested by  them  in  simple  questions  of  property.  The  type 
of  the  English  traveller,  who  will  not  consent  to  be  the  victim 
of  the  deceit  of  inn-keepers  and  coachmen,  who  opposes  to 
them  a  manly  resistance,  as  if  it  were  no  less  a  question  than 
a  defence  of  all  the  rights  of  Old  England,  is  well  known. 
The  people  laugh  at  him,  without  understanding  him.  It 
ivere  better  for  them  if  they  understood  him  better.     In  the 
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few  francs  that  he  defends  is  England,  and  he  so  conducts 
himself  as  to  preserve  her  traditions,  and  to  render  it  impos- 
sible that  anyone  shall  cheat  him  with  impunity.  The  Aus- 
trian, under  similar  circumstances,  will  pay  the  sum  that  is 
unjustly  demanded;  he  recoils  before  ridicule  and  the  dis- 
quietude of  a  dispute.  And  in  the  franc  that  the  one  pays 
and  the  other  refuses  is  the  similar  history  of  the  political 
development  and  social  life  of  the  two  countries. 

The  common  theory  is  that  a  concrete  right  can  only  grow 
out  of  the  re-union  of  the  conditions  that  the  principles  of 
abstract  right  attach  to  its  existence.  This  theory  brings 
exclusively  to  view  the  dependence  of  the  concrete  right 
on  the  abstract  right,  and  says  absolutely  nothing  of  the 
dependence  that  exists  in  an  inverse  sense.  The  concrete 
renders  to  the  abstract  right  the  life  and  force  which  it  re- 
ceives from  it.  It  is  in  the  nature  of  right  that  it  should 
realize  itself  practically.  A  legal  principle  that  has  never 
gone  into  effect,  or  which  has  lost  its  force,  does  not  deserve 
the  name.  It  is  a  worn-out  or  superfluous  wheel  in  the 
mechanism  of  the  law,  which  may  be  removed  without  dam- 
aging its  operations.  This  truth  applies  to  every  part  of  the 
law,  public  and  private.  In  the  Roman  law,  a  law  long  dis- 
used was  considered  as  abrogated.  While  the  practical  real- 
ization of  public  and  penal  law  is  assured  by  being  imposed 
as  a  duty  on  public  functionaries,  that  of  private  law  is  pre- 
sented to  the  people  in  the  form  of  rights,  and  is  completely 
abandoned  to  their  free  initiative,  their  voluntary  activity. 
Public  law  will  be  realized  if  the  functionaries  perform  their 
duty ;  private  law,  if  individuals  enforce  their  rights.  Private 
law  does  not  exist  in  reality,  and  has  no  practical  force  ex- 
cept in  so  far  as  private  individuals  make  good  their  concrete 
rights.  If  these  owe  their  existence  to  the  law,  the  law  also 
derives  its  existence  from  them.  The  relation  between  rights 
abstract  and  concrete  recalls  the  circulation  of  the  blood, 
which  is  expelled  from  the  heart  and  returns  to  it. 

It  may  be  said  that  if  the  injured  party  will  put  up  with  the 
offence,  it  is  a  matter  that  concerns  himself  alone.  If  a  thou- 
sand soldiers  are  in  line,  it  may  be  that  the  defection  of  one 
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Will  not  be  sensibly  felt ;  yet  if  a  hundred  abandon  the  stand- 
ard, the  condition  of  those  who  remain  faithful  will  be  ren- 
dered critical ;  for  the  brunt  of  the  battle  will  fall  on  them. 
The  same  thing  is  true  in  regard  to  private  right,  the  combat 
of  right  against  injustice,  the  common  battle  of  the  whole 
community,  in  which  all  the  members  of  the  community 
should  stand  firmly  together.  To  desert  in  such  a  case  is 
also  to  betray  the  common  cause ;  for  it  is  to  increase  the 
force  of  the  enemy  in  augmenting  their  courage  and  audac- 
ity. When  arbitrary  power  and  illegality  lift  up  impudently 
their  heads,  we  may  know  by  that  sign  that  those  who  have 
been  called  to  defend  the  law  have  not  fulfilled  their  duty. 
Each  one  is  charged  in  his  position  with  the  defence  of  the 
law  as  regards  his  private  right.  The  concrete  right  which 
he  possesses  is  only  an  authority  which  he  holds  from  the 
state  to  combat  for  the  law  in  respect  of  his  own  interests,  to 
enter  into  the  lists  to  resist  injustice.  He  combats  for  the 
general  right,  for  the  maintenance  of  law,  when  he  defends 
his  personal  right  in  the  limited  space  of  his  personal  activ- 
ity. The  interest  and  consequences  of  his  action  extend 
beyond  the  fact,  beyond  himself.  The  general  advantage 
which  results  is  not  only  the  ideal  interest,  that  the  authority 
and  majesty  of  the  law  are  protected,  but  also  the  other 
benefit,  which  is  very  real,  supremely  practical,  comprehended 
and  appreciated  by  all ;  that  is  to  say,  that  one  defends  and 
assures  the  established  order  of  social  relations.  Suppose 
that  the  master  dare  not  recall  his  domestics  to  their  duty ; 
the  creditor  may  not  have  execution  against  his  debtor ;  that 
the  public  may  not  attach  in  commerce  a  minute  importance 
to  weights  and  charges — certainly  then  the  authority  of  the 
law  would  be  in  danger.  The  consequences  would  be  unfor- 
tunate, and  capital  would  withdraw  itself  to  other  lands. 
When  such  a  state  of  things  exists,  the  fate  of  those  who 
have  the  courage  to  see  to  it  that  the  laws  are  enforced  is 
truly  that  of  a  martyr;  their  energetic  and  ardent  sense  of 
right  is  the  cause  of  their  unhappiness.  Abandoned  by  all 
those  who  should  be  their  natural  allies,  they  remain  com- 
pletely alone  in  the  presence  of  arbitrary  power,  which  the 
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apathy  and  cowardice  of  others  render  more  and  more  auda- 
cious ;  and  if  they  succeed  at  last  in  purchasing  the  satisfac- 
tion of  having  remained  faithful  at  an  exorbitant  price,  they 
receive  taunts  and  ridicule  instead  of  gratitude.  The  respon- 
sibility for  this  state  of  things  rests,  not  with  those  who  vio- 
late the  law,  but  with  those  who  have  not  the  courage  to 
defend  it.  Taking  man  as  he  is,  there  is  no  doubt  but  that 
the  certainty  of  meeting  a  firm  and  resolute  resistance  will 
be  more  powerful  to  prevent  injustice  than  a  simple  prohibi- 
tion, whose  only  practical  force  consists  in  nothing  more  in 
reality  than  a  precept  of  the  moral  law. 

Whoever  defends  his  right  defends  the  law,  and  the  law  is 
the  indispensable  order  of  the  public  weal.  If  the  state  has 
the  right  to  call  on  the  citizen  to  make  battle  against  the  for- 
eign enemy,  if  it  may  force  him  to  sacrifice  everything,  even 
to  give  his  life,  for  the  public  safety,  why  has  it  not  the  same 
right  where  it  is  attacked  by  an  internal  enemy  which  threat- 
ens its  existence  to  an  equal  extent?  And  if  a  cowardly 
flight  in  the  one  case  is  treason  to  the  common  cause,  why  is 
it  not  treason  in  the  other  ?  In  order  that  right  and  justice 
should  flourish  in  a  country,  it  is  not  enough  that  the  judge 
should  always  be  ready  to  ascend  his  seat,  and  that  the  police 
should  be  ready  to  send  out  its  agents ;  it  is  also  necessary 
that  each  citizen  should  contribute  his  part  in  the  great  work ; 
for  every  man  is  charged  with  the  duty  of  breaking  the  head 
of  the  hydra  of  arbitrary  power  and  illegality,  whenever  it  is 
lifted  up. 

It  is  useless  to  say  how,  in  this  view,  the  obligation  of  each 
individual  to  enforce  his  rights  is  ennobled.  In  its  fulfill- 
ment, he  renders  to  the  law  the  service  which  he  receives 
from  it,  and  co-operates  in  a  great  national  work.  It  is  of 
no  importance  whether  the  question  appears  to  him  in  one 
light  instead  of  another ;  for  there  is  this  that  is  great  and 
elevated  in  the  moral  law:  that  it  may  count  not  alone  on 
the  services  of  those  who  comprehend  it,  but  that  it  possesses 
many  means  of  all  kinds  by  which  it  causes  those  to  act  who 
have  no  intelligent  notion  of  its  precepts.  Thus,  in  order  to 
constrain  man  to  marriage,  it  causes  to  act,  with  one,  the  noblest 
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Spring  of  human  action ;  with  another,  the  gross  appetites  of 
sense ;  with  another,  the  love  of  ease ;  and  with  still  another, 
mere  cupidity;  but  however  it  may  be,  they  all  marry. 
Thus  it  should  be  in  the  combat  for  the  right ;  and  it  is  of 
no  importance  whether  it  is  interest,  or  the  suflfering  caused 
by  injury,  ot  the  proper  conception  of  right,  that  impels 
men  to  enter  the  lists ;  in  any  event,  they  give  each  other  the 
hand,  and  labor  in  a  common  cause,  the  protection  of  law 
against  arbitrary  action. 

It  may  be  said  that  no  one  ever  begins  a  lawsuit  from 
a  mere  ideal  sentiment  of  right ;  but  every  man  who  is  indig- 
nant, and  experiences  a  moral  anger  at  the  sight  of  right 
oppressed,  possesses  that  sentiment  without  doubt.  A  selfish 
motive  may  mingle  itself  with  the  painful  feeling  provoked 
by  a  personal  injury;  but  the  pain  itself  has  its  cause  in  the 
power  of  the  moral  idea  over  the  human  heart.  It  is  the 
energy  of  the  moral  nature  that  protests  against  injustice,  the 
finest  and  most  lofty  testimony  which  the  legal  sentiment 
can  give  of  itself;  a  moral  phenomenon,  as  instructive  for  the 
studj^  of  the  philosopher  as  for  the  imagination  of  the  past. 
There  is  no  other  affection  that  can  operate  in  man  so  sud- 
denly a  radical  transformation ;  it  can  elevate  the  most  gentle 
and  conciliatory  natures  to  a  state  of  passion  otherwise  un- 
known ;  which  fact  evinces  that  the  noblest  part  of  their 
nature  has  been  reached,  and  that  the  most  delicate  fibres  of 
their  existence  have  been  touched.  It  is  the  phenomenon  of 
the  storm  in  the  moral  world.  It  is  grand  and  majestic  by 
its  rapidity,  its  suddenness,  the  power  of  its  explosion,  by  the 
energy  of  its  moral  force ;  which  resembles  a  hurricane,  that 
overturns  all  before  it.  and  then  becomes  calpi  and  benefi- 
cent, producing  for  the  individual,  and  for  all,  a  moral  purifi- 
cation of  the  air  inhaled  by  the  soul.  But  if  the  limited  force 
of  the  individual  is  broken  against  institutions  that  accord  to 
injustice  the  protection  that  is  refused  to  the  right,  the  storm 
recoils  upon  its  author ;  his  wounded  legal  sentiment  makes 
of  him  a  criminal,  or  he  furnishes  the  not  less  tragical  spec- 
tacle of  a  man  who  bears  constantly  in  his  heart  the  sting  of 
injustice,  and  who  loses,  little  by  little,  his  moral  life  and  all 
belief  in  law  and  right. 
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A  personal  right  cannot  be  sacrificed  without  a'correspond- 
ing  sacrifice  of  the  law;  for  there  is  a  complete  solidarity 
between  the  concrete  right  and  the  law.  This  fact  is  not  so 
profoundly  concealed  that  the  selfish  man,  who  is  incapable 
of  any  elevated  idea,  cannot  perceive  it ;  on  the  contrary,  he 
probably  comprehends  it  better  than  another,  for  it  is  to  his 
interest  to  associate  the  state  with  himself  in  his  struggle. 
Thus  Shylock  asserts  that  if  he  receive  not  his  pound  of  flesh, 
it  will  be  a  shame  to  the  laws  of  Venice.  The  poet  speaks 
with  more  than  the  wisdom  of  a  philosopher. 

A  nation  is  definitively  only  the  sum  of  the  individuals  who 
compose  it ;  it  feels,  thinks  and  acts  as  its  isolated  members 
feel,  think  and  act.  If  the  sentiment  of  right  in  individuals 
is  blunted,  cowardly,  apathetic,  as  regards  private  right ;  if 
the  obstacles  opposed  to  them  by  unjust  laws  or  evil  institu- 
tions do  not  permit  them  to  develop  their  strength  freely,  in 
all  its  force ;  if  it  is  persecuted,  when  it  should  be  protected 
and  encouraged  ;  and  if,  in  consequence,  they  accustom  them- 
selves to  suffer  injustice,  to  consider  it  a  state  of  things  that 
cannot  be  changed ;  —  it  is  impossible  to  believe  that  men 
whose  legal  sentiment  is  thus  enchained,  thus  apathetic,  thus 
paralyzed,  will  suddenly  wake  up,  will  violently  feel  and  react 
with  energy  when  there  is  a  legal  injury  that  attacks,  not 
the  individual,  but  the  nation  at  large ;  when  the  question  is 
one  of  an  attempt  against  the  political  liberty  of  a  people, 
the  appropriation  of  territory,  the  overthrow  of  a  constitu- 
tion. Whoever  is  not  in  the  habit  of  defending  courageously 
his  personal  right  will  not  feel  himself  impelled  to  sacrifice 
his  property  and  his  life  for  the  public  safety.  The  senti- 
ment of  right  as  educed  by  the  paltry  affairs  of  individuals 
will  make  up  the  moral  capital  of  which  the  state  will  have 
need  in  matters  of  national  moment.  It  is  in  the  energy  of 
the  legal  sentiment  of  the  individual  that  the  force  of  a  nation 
resides;  and  this  is  the  surest  guaranty  of  national  defence 
against  all  assaults,  internal  or  external. 

Existing  systems  of  law  seem  to  be  constructed  on  the 
false  theory  that  men  should  be  discouraged  from  defending 
their  rights.    The  law  measures  out  its  redress  with  a  niggard 
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hand,  and  its  retributions  are  graduated  by  a  grossly  material- 
istic standard.  The  injured  party  receives  the  value  of  what 
he  has  lost  by  the  injustice  of  another;  there  is  no  compen- 
sation for  his  injured  sense  of  right ;  he  pays  his  own  charges 
and  expenses ;  the  loss  arising  from  the  illegal  act  is  shrewdly 
divided  between  the  litigants  ;  the  law  favors  the  debtor,  and 
teaches  public  sentiment  to  sympathize  with  the  defendant ; 
the  tendency  of  all  of  which  things  is  to  weaken  the  legal 
sentiment  among  the  people,  to  inculcate  in  them  the  doc- 
trine of  cowardly  submission.  By  the  early  Rogian  law,  the 
successful  party  in  a  suit  received  always  something  more 
than  the  value  of  the  object  in  controversy ;  but  when  what 
are  called  humanitarian  views  began  to  prevail,  the  law  un- 
derwent a  change,  which  recommended  tacitly  that  men 
should  compromise  with  injustice,  apparently  in  order  that 
injustice  might  not  be  wholly  killed  out. 

In  our  own  time,  Herbart  has  discovered  the  foundation 
of  law  in  this  aesthetic  cause :  aversion  to  conflict ;  as  if  the 
law  were  not  itself  a  prepared  and  organized  means  for  con- 
flict. So  far  from  repulsing  the  combat  for  the  right,  morals 
require  it  as  a  duty.  The  element  of  contest  and  struggle 
which  Herbart  strives  to  expel  from  the  idea  of  law  is  rather 
an  integral  and  inseparable  part  of  its  nature.  To  do  battle 
is  the  eternal  work  of  the  law.  If  it  is  true  to  say,  "  Thou 
shalt  eat  thy  bread  by  the  sweat  of  thy  brow,"  it  is  no  less 
true  to  add,  "  Only  by  conflict  shalt  thou  obtain  thy  right.*' 
The  moment  that  the  law  ceases  from  the  combat,  that 
moment  it  sacrifices  itself. 

U.  M.  Rose. 
Little  Rock. 
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K  RIGHT  OF  ACT/ON  AGAINST  RECEIVERS  OF 

OTHER  COURTS: 

No  branch  of  equity  jurisprudence  has  developed  more 
rapidly  under  the  decisions  of  American  courts  during  the 
past  three  years  than  has  the  law  of  Receivers.  The  care- 
ful student  of  our  jurisprudence  during  that  time  can  not 
have  failed  to  observe  this  rapid  growth,  and  to  note  how  the 
courts,  by  successive  and  rapidly  multiplying  decisions,  have 
steadily  shaped  and  adjusted  the  law  upon  this  subject  to  the 
existing  state  of  society  and  the  imperative  needs  of  the 
hour.  Nor  will  such  student  have  failed  to  trace  this  rapid 
growth  to  its  true  source.  Beginning  with  the  financial  em- 
barrassments which  found  their  culmination  in  the  panic  of 
September,  1873,  ^^^  ^^^  consequent  insolvency  of  large 
numbers  of  individual,  corporate  and  partnership  debtors,  he 
will  have  observed  the  rapid  increase  of  applications  for  the 
aid  of  the  courts  by  receivers,  and  the  liberal  exercise  of 
their  extraordinary  jurisdiction  for  the  protection  of  judgn^^nt- 
creditors,  bondholders  and  mortgagees.  An  extended  dis- 
cussion of  the  increase  in  this  branch  of  practice,  both  in  1^ 
legal  and  economical  aspects,  would  afford  an  instructive 
study.  It  is  only  proposed,  however,  to  discuss  within  the 
limits  of  a  magazine  article,  the  present  condition  of  the  au- 
thorities upon  one  branch,  and  that  by  no  means  an  umm- 
portant  one,  of  the  law  of  receivers,  as  well  as  to  indicate 
the  tendency  of  the  courts  toward  a  better  and  more  tenable 
doctrine  than  now  prevails.  The  topic  proposed  is  the  ^S^^ 
to  sue  receivers  in  courts  other  than  those  by  which  they  ^^^ 
appointed. 

It  is  undoubtedly  true  that  the  present  weight  of  authonty 
is  averse  to  the  exercise  of  any  right  of  action  against  ^  ^^ 
ceiver  other  than  that  from  which  he  derives  his  appoint^ ^'^^ 
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and  to  which  alone  he  is  amenable.  Deriving  their  notions 
of  the  sanctity  of  the  receiver's  office  and  functions  from 
English  chancery,  courts  of  equity  in  this  country  have  almost 
uniformly  denied  any  right  of  action  against  their  receivers, 
unless  leave  of  court  be  first  had  for  that  purpose.  Treating 
the  receiver  as  the  officer  of  the  court,  deriving  his  functions 
solely  from  that  source,  and  regarding  his  possession  only  as 
that  of  the  court,  they  have  refused  to  recognize  the  right  of 
creditors  to  institute  actions  against  such  officers  without 
permission  from  the  appointing  power.*  And  thus,  virtually, 
they  have  denied  any  right  of  action  against  their  receivers 
in  other  cpurts,  since  no  court  would  consent  that  its  juris- 
diction  over  a  party  defendant  should  be  dependent  upon 
the  volition  of  another  tribunal.  To  such  an  extent  has  the 
doctrine  been  carried  by  the  English  and  Iri^h  courts  of 
chancery,  that  the  preventive  aid  of  an  injunction  has  been 
frequently  granted  to  restrain  the  prosecution  of  actions 
against  their  receivers  when  permission  to  sue  had  not  first 
been  obtained.'  And  it  is  the  doctrine  of  the  Irish  chancery 
that  a  suitor  who  is  proceeding  to  assert  his  claim  to  prop- 
erty held  by  a  receiver,  by  an  action  at  law,  without  leave  of 
court  to  sue,  may  be  enjoined  by  the  receiver  from  prosecut- 
ing such  action,  regardless  of  however  clear  his  rights  may 
appear,  or  of  whether  he  was  apprised  of  the  receivership  at 
the  time  of  bringing  his  suit.3  And  the  fact  that  the  plaintiff 
in  the  action  is  exercising  a  chartered  right  or  franchise,  as  in 
the  case  of  a  railway  company  condemning  land  for  the  use 
of  its  road,  would  seem  to  afford  no  greater  right  of  action 
than  in  other  cases,  since  such  a  company  has  been  enjoined 
ex  parte  from  proceeding  with  an  action  to  condemn  lands 

«Noc  V.  Gibson,  7  Paige,  513;  Taylor  v.  Baldwin,  14  Ab.  Pr.  166;  De- 
Groot  V.  Jay,  30  Barb.  484;  s.  c.  9  Ab.  Pr.  364;  Miller  v.  Loeb,  64  Barb. 
454;  Randfield  v.  Randfield,  5  De  G.,  F.  &  J.  766;  reversing  s.  c.  i  Dr. 
Sm.  310.  And  see  observations  of  the  court  in  Wiswall  v.  Sampson,  14 
How.  52.  See  also  Evelyn  v.  Lewis,  3  Hare,  472;  Tink  v.  Rundle,  10 
Beav.  318;  In  re  Persse,  8  Ir.  Eq.  1 1 1 ;  Parr  v.  Bell,  9  Ir.  Eq.  55. 

"Evelyn  v.  Lewis,  3  Hare,  472;  Tink  v.  Rundle,  10  Beav.  318;  In  re 
Persse,  8  Ir.  Eq.  iii ;  Parr  v.  Bell,  9  Ir.  Eq.  55. 

3  Evelyn  v.  Lewis,  3  Hare,  472. 
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when  the  court  of  equity  had  not  first  been  resorted  to  for 
leave  to  proceed/ 

In  this  country  the  sanctity  of  the  receiver's  office  has  less 
frequently  been  protected  by  injunction,  but  resort  has  usu- 
ally been  had  to  proceedings  for  contempt  against  the  of- 
fending suitor.  And  it  is  held  that  one  who  brings  an  action 
against  a  receiver  in  another  court,  without  having  obtained 
permission  from  the  court  appointing  him,  is  guilty  of  a  con- 
tempt of  that  tribunal,  and  may  be  punished  accordingly.* 
The  reason  for  the  rule  is  found,  if  at  all,  in  the  necessity  of 
protecting  receivers  against  unnecessary  and  oppresive  liti- 
gation, as  well  as  in  the  desirability  of  compelling  all  claim- 
ants against  the  fund  or  property  in  a  receiver's  hands  to 
assert  their  demands  by  motion,  or  otherwise,  in  the  proceed- 
ing in  which  he  was  appointed,  thus  administering  complete 
justice  to  all  claimants  in  one  and  the  same  proceeding. 
And  it  cannot  be  denied  that  courts  of  equity  have  usually 
been  exceedingly  liberal  in  granting  permission  to  persons 
asserting  a  right  of  action  against  their  receivers,  either  to 
bring  their  action  against  the  receiver  in  the  court  by  which 

• 

he  was  appointed,  or  to  come  in  and  be  examined  pro  tn- 
teresse  suo,  in  the  same  action  in  which  the  receivership  ong- 
inated. 

Such,  in  brief,  may  be  regarded  as  the  present  state  of  ^^ 
law  upon  the  topic  under  discussion.  In  as  far  as  it  prohib- 
its any  interference  with  the  actual  possession  by  the  re- 
ceiver of  property  entrusted  to  him  by  the  court,  it  is  ^^* 
proposed  to  question  its  correctness,  either  in  point  of  ^"" 
thority,  or  as  regards  the  principles  upon  which  it  is  founded. 
Indeed,  it  is  cheerfully  conceded  that  the  actual  custody  °' 
control  of  a  receiver  over  the  property  or  fund  in  litig^^^^ 
should  seldom,  if  ever,  be  distributed  without  the  judi^*^ 
sanction  of  the  court  to  which  he  owes  his  authority.  T*^^ 
receiver's  possession  being  that  of  the  court,  and  the  pr^P" 

*Tink  V.  Rundle,  lo  Beav.  318. 

5  Taylor  v.  Baldwin,  14  Ab.  Pr.  166 ;  DeGroot  v.  Jay,  30  Barb.  483'  ^' 
c.  9  Ab.  Pr.  364. 
*  See  observations  of  the  court  in  DeGroot  v.  Jay,  30  Barb.  484. 


RIGHT   OF   ACTION   AGAINST   RECEIVERS.  579 

erty  or  fund  being  held  in  gretnio  legis,  for  the  benefit  of 
whomsoever  may  ultimately  be  determined  entitled  thereto, 
every  consideration  of  economy,  of  the  prevention  of  vexa- 
tious litigation  and  conflicts  of  jurisdiction  would  indicate 
the  importance  of  thus  protecting  his  exclusive  possession 
by  an  inflexible  rule  of  law.  And  such  is  the  state  of  the 
authorities.7  Of  their  correctness  no  question  is  made  and 
no  doubt  entertained.  It  is  only  the  purpose  of  this  article 
to  show  that  the  rule  as  construed  to  extend  immunity  to  re- 
ceivers from  actions  in  courts  other  than  of  their  appointment 
is  at  once  illogical  and  unsupported  by  legal  reasoning. 

The  effect  of  thus  absolving  receivers  from  liability  to 
actions  in  foreign  courts®  is  to  afford  them  privileges  and  im- 
munities which  the  law  extends  to  no  other  class  of  judicial 
or  ministerial  officers.  Their  status  as  receivers  and  their 
right  to  exercise  the  functions  of  their  office  within  the 
jurisdiction  of  other  courts  being  generally  conceded,  either 
upon  principles  of  comity  or  of  strict  right,  they  are  yet 
absolved  from  any  corresponding  obligation,  and  protected 
from  any  legal  liabliUty  on  account  of  their  official  acts  in 
any  forum  other  than  that  by  which  they  are  appointed. 
Surely  such  a  state  of  things  may  justly  be  regarded  as 
anomalous  under  our  system  of  govenment,  with  the  uniform 
balance  which  it  seeks  to  preserve  between  rights  and  their 
corresponding  obligations.  It  is  true,  the  receiver  is  the 
officer  of  the  court  appointing  him,  and  so  strongly  has  the 
identity  between  the  court  and  its  officer  been  asserted  that 
he  has  been  termed  "the  hand  •of  the  court."^  But  with 
equal  propriety  and  in  an  equal  degree  may  a  sheriff  be 
spoken  of  as  an  officer  of  the  court ;  indeed,  the  likeness 

7  Wiswall  V.  Sampson,  14  How.  52 ;  Robinson  v.  Atlantic  &  Great 
Western  R.  Co.,  66  Pa.  St.  160;  Skinner  v.  Maxwell.  68  N.  C.  400;  Ver- 
mont &  Canada  R.  Co.  v.  Vermont  Central  R.  Co.,  46  Vt.  792  ;  Evelyn 
V.  Lewis,  3  Hare,  472 ;  Angel  v.  Smith,  9  Ves.  335;  Russell  v.  East  An- 
glian R.  Co.,  3  Mac.  &  G.  104;  Brooks  v.  Greathed,  i  Jac.  &  W.  176; 
Ames  V.  Trustees  of  Birkenhead  Docks,  20  Beav.  332. 

*  I  use  the  term  "  foreign  '*  merely  in  distinction  from  the  court  by 
which  the  receiver  is  appointed. 

oEllicott  V.  Warford,  4  Md.  80. 
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between  the  functions  of  sheriff  and  receiver  is  a  striking 
one,  and  has  been  the  subject  of  judicial  comment.  The 
one  is  the  executive  officer  of  a  court  of  equity,  the  other 
of  a  court  of  law ;  the  fund  in  possession  in  either  case  be- 
ing in  the  custody  of  the  law ;  the  principal  difference  being 
that  the  receiver's  functions  are  more  comprehensive  than 
those  of  the  sheriff,  since  he  is  usually  required  to  pay  all 
demands  upon  the  fund  in  his  possession,  pro  rata,  while  the 
sheriff  is  required  only  to  pay  the  debt  mentioned  in  the  exe- 
cution." And  the  doctrine  that  a  sheriff  or  marshal  may  be 
sued  only  in  the  court  whose  officer  he  is,  only  by  its  per- 
mission, would  be  simply  preposterous.     So  in  the  case  of  a. 

• 

master  in  chancery,  or  the  clerk  of  a  court,  each  of  whom  is 
as  distinctively  the  officer  of  his  court  as  is  a  receiver,  the 
liability  of  such  officer  to  be  sued  in  a  foreign  court,  without 
permission  obtained  from  the  tribunal  whose  representative 
he  is,  is  too  plain  to  admit  of  question.  So,  too,  in  the  case 
of  administrators,  executors  and  guardians,  who,  while  occu- 
pying fiduciary  relation  toward  the  objects  of  their  trust,  are 
yet  in  a  certain  sense  officers  of  the  court,  their  liability  *^ 
actions  in  any  court  of  competent  jurisdiction,  and  without 
the  consent  of  the  court  appointing  them,  has  never  been 
questioned.  Can  any  sufficient  reason  be  assigned,  either  10^ 
logic  or  in  morals,  why  a  receiver  should  be  absolved  froo^ 
obligations  and  liabilities  which  pertain  to  all  other  judiei* 
officers  ? 

Cases  will  readily  occur  in  which  this  exemption  of  ^^ 
receiver  from  liability  to  an  action  in  other  tribunals   to^j 
work  great  hardship.     The  case  which  is  most  readily  sug" 
gested  is  that  of  a  receiver  over  a  railway  corporation,  ^P* 
pointed  by  the  courts  of  one  state  and  exercising  his  fu**^' 
tions  and  operating  the  road  in  other  and  different  states, 
the  rule  be  rigidly  applied,  that  the  receiver  can  only  be  s^^ 
in  and  by  leave  of  the  court  appointing  him,  the  contra 
relations  of  every  person  dealing  with  the  receiver  in  othe 
states,  as  well  as  all  rights  of  action  against  him  for  damage 

"See  observations  of  Blodgett,  J.,  In  re  Merchants*  Insurance  CO"  ^ 
Bissell,  162. 
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occurring  through  the  negligence  of  his  employees,  must  be 
determined  in  one  forum  only,  that  of  the  receiver's  appoint- 
ment. 

It  is  gratifying  to  observe  that  the  hardship  of  enforcing 
such  a  rule  has  recently  led  the  Supreme  Court  of  Maissa- 
chusetts  to  a  plain  departure  from  it,  in  a  decision  which  may 
be  regarded  as  containing  the  germ  of  the  future  doctrine 
upon  this  subject."  The  action  was  brought  in  Massachu- 
setts, against  receivers  of  the  Vermont  Central  Railway,  ap- 
pointed by  the  court  of  chancery  of  Vermont,  to  recover  the 
value  of  certain  freight  destroyed  by  fire  upon  the  line  of 
defendant's  road  while  in  transitu.  It  had  been  previously 
held  by  the  Supreme  Court  of  Vermont  that  the  receivers  in 
question,  having  control  of  the  railway  and  holding  them- 
selves out  as  common  carriers,  were  liable  to  an  action  at  law 
for  a  breach  of  their  duty  as  such  carriers,  and  that  it  was 
no  defence  to  such  action  that  they  were  operating  the  road 
as  receivers  under  the  appointment  of  the  court  of  chancery. 
Citing  this  decision  as  fixing  the  liability  of  the  receivers  as 
carriers  in  the  state  of  their  appointment,  the  Supreme  Court 
of  Massachusetts  sustained  the  right  of  action  against  the 
receivers  there,  in  these  words :  "  It  is  impossible  for  the 
courts  of  this  commonwealth  to  accord  to  these  defendants 
an  exemption  from  the  ordinary  common  law  liabilities  of 
common  carriers,  more  extensive  than  they  are  allowed  in 
the  state  in  which  they  were  appointed  receivers,  and  in 
which  the  accident  occurred.  Under  these  circumstances 
the  ordinary  rule  for  which  the  defendants  contend,  that  re- 
ceivers are  amendable  solely  to  the  court  by  which  they  are 
appointed,  is  inapplicable." 

Still  more  advanced  ground  had  previously  been  taken  by 
the  Supreme  Court  of  Wisconsin,  which,  while  recognizing 
the  general  rule  that  the  receiver's  possession  of  property  was 
not  to  be  disturbed  without  leave  of  the  court  appointing 
him,  lays  down  the  doctrine  in  an  exceedingly  clear  and 
well  reasoned  opinion,  that  an  action  may  be  prosecuted  to 
judgment  against  a  receiver,  in  a  court  other  than  that  by 

"  Paige  V.  Smith,  99  Mass.  395. 
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which  he  was  appointed,  and  without  permission  of  that 
•tribunal."  Defendant,  a  receiver  over  a  railway,  appointed 
by  the  United  States  court,  was  sued  in  the  State  court  for 
injuries  occasioned  to  plaintiff  by  the  alleged  negligence  of 
receiver's  agents  and  servants  in  running  their  cars.  The 
court  below  was  asked  to  instruct  the  jury,  that  unless  they 
should  find  that  plaintiff  had  leave  from  the  Federal  court 
to  bring  the  action,  he  could  not  recover,  which  instruction 
was  refused.  Upon  appeal  such  refusal  was  held  proper. 
And  it  was  clearly  pointed  out  that  the  rule  denying  the 
right  to  interfere  with  the  receiver's  possession  without  leave, 
if  applied  to  the  extent  of  denying  a  right  of  action  in  the 
State  courts  against  a  receiver  of  a  Federal  court,  would 
result  in  drawing  into  the  Federal  tribunals,  not  only  the  ad- 
judications of  all  actions  respecting  title  to  property  held  by 
their  receivers,  but  all  actions  for  the  non-performance  of 
their  contracts.  It  was  shown  that  receivers  of  the  Federal 
.courts,  while  operating  railways,  would  necessarily  make 
thousands  of  contracts  for  the  transportation  of  freight  and 
passengers,  and  that  they  were  liable  to  cause  damage  to 
citizens  by  the  negligence  of  their  employees  in  conducting 
their  vast  business ;  and  yet,  upon  the  doctrine  then  con- 
tended for,  all  litigation  upon  these  multiplied  causes  of  ac- 
tion, although  in  many  cases  only  between  citizens  of  the 
same  state,  would  be  drawn  into  the  Federal  courts,  and  the 
State  courts  would  be  stripped  of  all  jurisdiction,  except  at 
the  pleasure  of  the  Federal  tribunal.  "  Such  results  of  the 
ruling  of  the  Federal  courts,"  say  the  court,  Mr.  Justice 
Paine,  "  would  certainly  furnish  a  very  striking  illustration  of 
the  maxim,  boni  judicis  est  ampliare  jurisdictionem.  And  it 
would  be  small  respect  to  their  example  if  the  State  courts 
should  hasten  to  abdicate  their  jurisdiction  over  so  great  a 
class  of  legal  actions,  until  it  is  established  that  they  are 
bound  to  do  so.  Such  a  rule  cannot  be  held  to  be  estab- 
lished; but  the  jurisdiction  of  the  State  court  remains  unim- 
paired, subject  to  the  power  of  courts  of  equity  to  restrain 
the  parties  from  proceeding  at  law,  upon  proper  grounds." 
"Kinney  v.  Crocker,  i8  Wis.  74. 
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Of  course  in  an  ideal  state  of  society,  where  justice  is  ad- 
ministered in  primitive  purity  and  the  hazards  of  judicial  op- 
pression are  reduced  to  their  lowest  terms,  the  evils  so 
graphically  pointed  out  by  Mr.  Justice  Paine  would  excite 
but  little  apprehension.  But,  as  practical  lawyers,  we  must 
deal  with  existing  things.  And  the  recent  legislation  of 
Congress  enlarging  the  jurisdiction  of  the  Federal  courts,  as 
well  as  the  extraordinary  decisions  of  many  of  those  courts, 
stretching  their  jurisdiction  to  the  utmost  possible  limits,  may 
well  excite  a  feeling  of  apprehension  in  the  minds  of  the 
profession  at  the  rapid  encroachments  of  the  Federal  upon 
the  State  judiciary.  It  is  to  be  hoped  that  the  authorities 
upon  the  subject  under  discussion  are  in  a  transition  stage, 
and  that  the  doctrine  already  prevailing  in  Wisconsin  and 
Massachusetts  may  be  speedily  and  firmly  established  as  the 
law  of  the  land ;  and  that  claimants  against  receivers  may, 
like  all  other  suitors,  have  the  poor  privilege  of  selecting 
their  own  forum. 

James  L.  High. 
Chicago. 
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VI.  THE  REPORTERS  AND  TEXT-WRITERS. 

Abbott  on  Shipping,  "The  book  came  out  in  the  year 
1802,  dedicated  (by  permission)  to  the  man  who  had  sug- 
gested the  subject  to  him, — now  become  Lord  Chancellor 
Eldon.  Its  success  was  complete.  Not  only  was  it  loudly 
praised  by  all  the  judges,  but  by  all  the  city  attorneys,  and, 
ever  after,  the  author  was  employed  in  almost  all  the  charter- 
party  policy  and  other  mercantile  causes  tried  at  Guildhall 
Nay,  the  fame  of  the  book  soon  crossed  the  Atlantic,  although 
it  was  for  some  time  ascribed  to  another;  for,  as  I  have  heard 
the  true  author  relate  with  much  glee,  the  first  edition,  re- 
printed at  New  York,  was  announced  in  the  title-page  to  be 
by  'The  Right  Honorable  Charles  Abbott,  Speaker  in  the 
House  of  Commons,  in  England.'  This  was  his  distinguished 
namesake,  Lord  Colchester,  who  had  been  at  the  bar,  and 
who  was  complimented  by  the  American  editor  for  employ- 
ing his  time  so  usefully  during  the  recess  of  Parliament." 
Lord  Campbell,  Lives  of  the  Chief  Justices,  Vol.  IV,  p.  338, 
3d  Ed. 

"The  first  edition  of  Abbott,  in  1802,  was  a  beautiful  model 
of  conciseness  and  simplicity,"  wrote  Chancellor  Kent.  3 
Comm.  250,  note.  The  fifth  edition  was  the  last  published 
in  the  lifetime  of  the  author.  Blackburn,  J.,  in  Cole  v.  North- 
western Bank,  44  L.  J.  Q.  B.  235. 

Abridgments,  "  It  is  extremely  important,  where  citations 
are  made  from  the  Year  Books  in  the  Abridgments,  to  look 
at  the  cases  themselves  from  which  the  dicta  are  imported; 
for  I  have  often  found  that  a  reference  to  the  original  case 
gives  a  very  different  meaning  to  the  passage  cited."  Lord 
EUenborough,  C.  J.,  in  Burdett  v.  Abbot,  14  East,  155. 

Archbold  {John  Frederick).  A  Digest  of  the  Law  Relative 
to  Pleading  and  Evidence  in  Actions  Real,  Pereonal  and 
Mixed. 
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In  a  copy  of  this  book  now  in  the  possession  of  the  writer, 
is  this  note  in  MS.  "  This  work  was  highly  recommended 
to  me  by  the  late  Chancellor  Kent,  in  December,  1824."  It 
is  a  first-class  book. 

Assizes.  Liver  des  Assises  et  Plees  del  Corone,  moves  et 
dependauntz  devaunt  les  Justices,  si  bien  en  lour  circuitz  come 
cylours,  en  temps  le  Roy  Edwarde  le  tierce  [with  preface  and 
table  by  John  RastelL]  Folio.  London  in  aedibus  R.  Fottcli, 
1580. 

On  the  fly-leaf  of  a  copy  is  the  following  note  by  Chief 
Justice  Lee:  "Mem.  Nov.  17 14.  I  was  informed  by  Mr, 
Whitaker  and  Mr.  Jackson,  upon  discourse  had  with  them, 
that  this  is  the  best  book  in  the  law  in  cases  of  Crown  Law." 

Authorities.  "  The  comparative  weight  of  credit  of  authori- 
ties, where  they  conflict,  is  a  matter  of  professional  science, 
which  is  not  regulated  by  any  determinate  rules."  First 
Report  of  the  Eng.  Crim.  Law,     Comm.  p.  18. 

Bacon* s  Abridgment.  "It  is  well  known  that  Bacon's 
Abridgment  was  compiled  from  the  MSS.  of  Chief  Baron 
Gilbert."  Blackburn,  J.,  in  The  Queen  v.  Ritson,  L.  R.  i  C. 
C  204.  "  In  Viner's  Abridgment,  Connusance  of  Pleas,  C.  pi. 
3,  in  the  margin,  it  is  quoted  as  Gilbert's  New  Abridgment. 
The  first  edition  was  published  in  1736."  Bovill,  C,  J.,  L.  R. 
5  C.  P.  170. 

Beavatis  Reports.  "  Now  I  must  say,  with  regard  to  Mad- 
dison  V.  Pye,  32  Beav.  658,  that  I  think  it  is  a  pity  that  cases 
which  are  to  be  reported  at  all  should  be  reported  in  the 
manner  that  is."  Malins,  V.  C,  in  Scott  v.  Cumberland,  44 
L.  J.  Chanc.  226,  228. 

Bills  of  Exchange^  Specimens  of  a  Digest  of  the  Law  of  by 
Mr.  McLeod.  "A  law  tract,  printed,  we  believe,  as  a  report 
to  the  government,  but  which,  from  its  research  and  ability, 
deserves  to  be  produced  in  a  form  calculated  to  ensure  a 
wider  circulation."  Cockburn,  C.  J.,  in  Goodwin  v.  Robarts, 
44  L.  J.  Exch.  162. 

Bracton. — Fleta.  "  The  law  books  of  Bracton  and  Fleta 
are  the  ancient  law  of  the  land  extending  to  all  cases.  ♦  ♦  * 
These  law  books  are  so  strong  that  there  has  been  no  way 
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thought  of  to  evade  them  but  by  denying  the  authority  of 
them,  and  calling  it  Civil  Law.     But  I  own  I  am  not  a  little 
surprised  that  these  books  should  be  denied  for  law,  when  in 
my  little  experience  I  have  known  them  quoted,  almost  in 
every  argument,  where  pains  have  been  taken  if  any  thing 
could  be  found  in  those  books  to  the  question  in  hand,  and 
I  have  never  known  them  denied  for  law  but  when  some 
statute  or  usage  time  out  of  mind  has  altered  them."     For- 
tescue  Aland,  Baron.    Fortescue,  p.  419,  A.  D.  17 17. 

Brady  {John).  Clavis  Calendaria.  Third  Ed.  2  Vols.  8vo, 
London,  1815.  "  Especially  to  students  in  divinity  and  law,  it 
will  be  an  invaluable  acquisition."  "  Replete  with  learning 
and  anecdote."  These  just  criticisms  on  really  meritorious 
volumes  are  quoted  in  Allibone's  Dictionary. 

Brown's  Chancery  Reports,  "  The  singular  inaccuracy  of 
Mr.  Brown  as  a  reporter."  The  Law  Magazine,  Vol.  xx,  p.  62. 

CampbelVs  Reports,  "  Whoever  looks  through  Campbell's 
Reports  will  be  greatly  surprised  to  see,  among  such  an  im- 
mense number  of  questions,  many  of  them  of  the  most  im- 
portant  kind,  which  come  before  that  noble  and  learned 
judge  [Lord  EUenborough,  C.  J.],  not  that  there  are  mistakes, 
but  that  he  is  in  by  far  the  most  of  the  causes  so  wonderfully 
right  beyond  the  proportion  of  any  other  judges."    Mans-  ^» 

field,  C.  J.,  in  Feritum  v.  Pocock,  5  Taunt.  195. 

Carthew's  Reports,     "  The  judges  who  concurred  in  this 
opinion  paid  very  little  regard  to  the  resolution  reported  by 
Carthew;  not  only  for  the  reasons  insisted  on  by  the  counsel 
for  the  Crown,  but  because,  as  no  other  printed  report  of  that 
time  taketh  any  notice  of  this  resolution  or  not ;  especially 
since  Baron  Clarke  informed  the  court  that  he  hath  a  MS. 
report  of  the  late  Lord  Chief  Justice  Eyre  of  the  case  of  The 
King  V.  Perkins,  in  which  Carthew  supposeth  Holt  to  have 
reported  this  resolution."     Foster's  Crown  Law,  27,  28. 

Cases  Taken  and  Adjudged,  "  Of  this  book,"  writes  Mr. 
Wallace,  "  I  had  not  heard  until  reading  Lord  Campbell's 
Lives  of  the  Chancellors,  Vol.  iii,  p.  416.  It  is  there  spoken 
of  as  reporting  in  a  bad  and  most  unsatisfactory  manner  a 
number  of  cases  by  Lord  Nottingham,  and  is  described  as 
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*  An  anonymous  8vo.  volume,  dated  1694,  and  entitled  Re- 
ports of  Cases  taken  and  adjudged  in  the  Court  of  Chancery, 
from  the  20th  year  of  Charles  II  to  the  ist  of  William  and 
Mary.'  I  sent  to  London,  in  1845,  for  the  book,  and  received 
for  answer  that  it  was  'very  scarce  and  had  not  been  met 
with  for  some  years/  "  Mr.  Wallace  then  proceeds,  without 
having  seen  the  book,  to  conjecture  that  it  is  in  fact  the  form 
in  which  the  first  edition  of  the  second  part  of  "  Reports  in 
Chancery"  appeared  in  1694,  and  is  a  continuation  of  the 
first  part  of  "  Reports  in  Chancery  "  which  was  published  in 
1693.  And  he  is  right.  Both  volumes  are  in  the  possession 
of  the  writer.  "  Cases  taken  and  Adjudged  **  contains  the 
same  cases  now  found  in  the  folio  edition  of  1736  of  "Re- 
ports in  Chancery,"  a  number  of  which,  of  course,  were  de- 
cided by  Finch. 

Clarendon's  History,  "  This  fact  being  related  by  the  earl, 
carries  with  it  his  authority  too,  who  was  a  very  great  lawyer 
and  chancellor  of  the  realm."  Fortescue  Aland,  Baron. 
Fortescue,  419. 

Coke  {Lord).  —  Hale  {Lord),  —  Corny ns  {Chief  Baron). 
"Three  of  the  very  greatest  expositors  of  the  law  of  Eng- 
land."    Cockburn,  C.  J.,  in  Regina  v.  Herford,  3  EL  and  El. 

131. 

Comyns  {Chief  Baron),     See  Coke  {Lord), 

Davies  {Sir  Johii),  "The  great  authority  of  Sir  John 
Davies."  Lord  Coleridge,  C.  J.,  in  Walsh  v.  The  Bishop  of 
Lincoln,  44  L.  J.  C.  P.  253. 

"  Sir  John  Davies  would  have  ample  experience  of  the 
rules  of  the  profession  from  his  eminence  in  the  law ;  and 
his  opinion  is  entitled  to  much  weight.  Lord  Stowell,  as 
appears  in  a  work  remarkable  for  learned  research — Wallace's 
Reporters,  p.  167 — speaks  of  him  as  a  poet,  a  lawyer  and  a 
statesman,  and  highly  distinguished  in  each  of  these  charac- 
ters." For  an  anecdote  of  the  chief  justice,  see  Cunning- 
ham's Preface  to  his  edition  of  Ben  Jonson's  Works,  Vol. 
I,  p.  9. 

Equity  Cases  Abridged,  Vols,  i  and  11.  The  second  vol- 
ume is  a  "  book  of  no  very  high  character.     It  is  not  so  high 
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in  character  as  the  first  volume."  Lord  Eldon,  in  Dufiield  v. 
Elwes,  I  Bligh  N.  R.  539.  See  Ahrend  v.  Odiome,  118 
Mass.  265. 

Fleta.     See  Bracion. 

Feame  {Mk),  St,  Leonards  {Lord).  "  The  opinions  of  Mr. 
Feame  and  Lord  St.  Leonards  are  of  as  high  authority  as 
mere  opinions  can  be."  Lord  Coleridge,  C.  J.,  in  Walsh  v. 
The  Bishop  of  Lincoln,  44  L.  J.  C.  P.  252. 

Gilbert,  Sir  Jeffrey,  Lord  Chief  Baron.  Reports  of  Cases 
in  Equity  argued  and  decreed  in  the  Courts  of  Chancery, 
chiefly  in  the  reign  of  King  George  L  To  which  are  added 
some  Select  Cases  in  Equity  heard  and  determined  in  the 
Court  of  Exchequer,  in  Ireland.  Folio,  London,  1734.  Sec- 
ond Ed.  fol.  1742. 

The  following  note  in  the  writing  of  Lord  Chief  Justice 
Lee  is  on  the  fly-leaf  of  a  copy  now  owned  by  the  writer: 
"  N.  B.  This  report  is  taken  to  be  by  Lord  Chief  Baron 
Gilbert,  but  I  rather  believe  by  somebody  that  had  opp<^^' 
tunity  of  seeing  his  MSS.,  who  has  published  them  in  a  t>a-<* 
manner."     See  the  ReporteV,  p.  313. 

Gumeyy  B,  "One  of  the  ablest  and  most  experienced 
criminal  judges  who  ever  sat  in  our  courts."  4  Foster  & 
Finlason,  585,  note. 

Hale  [Lord).     See  Coke  [Lord). 

House  of  Lords y  Decisions  of  "A  judgment  of  the  House 
of  Lords  is  only  binding  so  far  as  it  necessarily  detemii^^^ 
some  certain  proposition ;  it  is  not  binding  as  to  the  reasons 
given  by  each  of  the  noble  lords,  even  though  they  shou**^ 
all  concur  in  giving  the  same.  If,  indeed,  the  reasons  io^  ^ 
judgment  are  to  be  interwoven  with  the  decision  so  as  to  for^^ 
a  necessary  part  of  it,  no  doubt  it  is  an  authority  which  no  oH^ 
ought  to  treat  lightly,  and  to  which  every  judge  ought  to  dei^^' 
if  he  can ;  but  he  is  not  bound  to  do  so,  though  he  is  undoubt- 
edly bound  by  the  judgment  or  what  may  be  called  its  ^^' 
sence  and  principle."  Pollock,  C.  B.,  in  In  re  Capdeviell^» 
H.  &  N.  1020. 

"  Opinions,  if  not  part  of  the  decision,  are  to  be  trea^^ 
with  great  respect  as  authorities,  but  are  not  binding  on  tb^ 
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House  itself  on  a  future  occasion  or  on  any  other  court.  If 
the  decision  is  wrong,  it  must  be  altered  by  the  legislature." 
Blackburn,  J.,  in  Harris  v.  Great  Western  Railway  Co.,  L.  R. 
I  Q.  B.  Div.  at  p.  528,  and  Mellor,  J.,  at  p.  522.  Similar 
language  was  used  by  Chief  Justice  Marshall  in  delivering 
the  judgment  in  Cohens  v.  Virginia,  6  Wheat.  399,  400. 

KebUs  Reports.  In  the  course  of  the  argument  in  the  case 
of  Farrall  v.  Hilditch,  5  C.  B.  N.  S.  at  p.  851,  Mr.  Justice 
Williams  observed :  "  My  Brother  Byles  has  just  handed  me 
a  case  which  seems  to  hit  the  very  point,  viz :  Barfoot  v. 
Freswell,  3  Keble,  465.  *  ♦  ♦  That  is  exactly  in  point; 
though  Keble  is  not  generally  esteemed  as  first-rate  author- 
ity." And  in  delivering  the  considered  judgment  of  the 
court,  at  p.  583,  the  learned  judge  says,  "  It  must  be  admit- 
ted that  Keble  is  of  no  high  repute  as  an  accurate  reporter, 
and  the  cou^t  would  be  slow  to  act  on  a  case  in  that  book,  if 
it  were  unsupported  by  others.  ♦  ♦  ♦  We  may  also 
mention  that  in  Adams  v.  Gibney,  6  Bingh.  656,  4  M.  &  P. 
491,  although  the  citation  of  the  case  drew  forth  a  strong  re- 
mark from  Park,  J.,  yet  the  considered  judgment  of  the 
court  seems  to  take  it  for  granted  that,  etc.  ♦  *  ♦  With 
respect  to  the  authority  of  Keble,  we  cannot  refrain  from  re- 
ferring to  the  highly  valuable  and  interesting  work  of  Mr.  J. 
W.  Wallace,  of  Philadelphia,  The  Reporters,  pp.  207,  208, 
3d  Ed.,  from  which  it  appears  that  more  is  to  be  said  for  the 
character  of  this  reporter  as  a  'tolerable  historian  of  the  law' 
than  from  the  remarks  made  upon  him  from  time  to  time 
might  have  been  supposed."     5  C.  B.  N.  S.  854,  855. 

Lord  Hardwicke,  when  Chief  Justice  of  the  Court  of  the 
King's  Bench,  as  reported  by  Fortescue,  162,  observed  that 
''though  he  was  a  bad  reporter,  he  was  a  good  register." 
*'It  may  be  added,"  writes  Mr.  Wallace,  "that  his  reports 
help  often  to  explain  difficulties  in  contemporary  reports  of 
better  credit  in  general."  The  Reporters,  p.  208.  And  Lord 
Mansfield  once  observed,  "  If  both  the  reporters  [Keble  and 
Freeman]  were  the  worst  that  ever  reported,  if  substantially 
they  report  a  case  in  the  same  way,  it  is  demonstration  of 
the  truth  of  what  they  report,  or  they  could  not  agree." 
Rex  V.  Genge,  i  Cowp.  16. 
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Kent  {Chancellor), — Mr,  Justice  Story.  "Two  of  the  most 
celebrated  writers  upon  law,  Chancellor  Kent  and  Mr.  Just- 
ice Story,  are  Americans,  and  they  have  contributed  cer- 
tainly more  to  render  law  a  science,  and  to  render  the  pur- 
suit of  it,  I  was  almost  going  to  say,  captivating,  than  any 
writers  on  this  side  of  the  Atlantic  for  thirty  or  forty  years." 
Lord  Chief  Baron  Pollock  in  "The  Alexander  Case,"  Vol.  i, 
p.  229.     A.  D.  1863. 

Leonardos  Reports.  "We  have  examined  the  case,  for  Mr. 
Sugden  (now  Lord  St.  Leonards)  says  Leonard's  Reports 
were  always  in  high  estimation.  Sugden  on  Powers,  ist 
Amer.  Ed.,  1817."  Kimball  v.  Boston  Athenaeum,  3  Gray,  231. 

Lewin  on  Trusts.  "  Generally  acknowledged  to  be  one  of 
the  most  scholarly  of  law  books."     Chute's  Equity,  p.  4.0. 

Livermore  on  Agency.  "  The  true  doctrine  is  well  stated 
by  a  learned  text-writer."  Bigelow,  C.  J.,  in  Combs  v.  Scott, 
12  Allen,  497. 

Lofft's  Reports.  "  As  far  as  may  be  collected  from  a  very 
careless  report,  the  same  point  seems  to  have  been  decided 
in  another  case.  Lofft,  184."  Paley  on  Convictions,  132, 
note.     5  th  Ed. 

Lush  {Mr.  yustice).  "High  authority  on  the  practice  of 
the  courts."  Lord  Coleridge,  C.  J.,  in  Westenberg  v.  Morti- 
more,  L.  R.,  10  Q.  B.  441. 

Nisi  Prius  Reports.  It  is  to  be  borne  in  mind  that  the  scope 
of  Nisi  Prius  Reports  is  not  so  much  disputed  questions  of 
law,  (which,  if  doubtful,  are  generally  reversed,)  as  the  prac- 
tical application  of  admitted  principles  of  law  in  which  it  is 
most  often  that  any  difficulty  exists.  In  other  words,  the 
object  of  these  Reports  is  not  merely,  nor  mainly,  citations 
for  authority,  but  practical  utility.   4  Foster  and  Finlason,  485. 

Oughton  ( Thomas).  Ordo  Judiciorum.  "  A  work  of  great 
authority  in  the  Ecclesiastical  Courts."  Arguendo,  in  Hope 
v.  Hope,  I  Swabey  and  Tristram,  96. 

Saunders*  Reports.  Notes  to  Saunders*  Reports^  by  the  late 
Serjeant  Williams.  Continued  to  the  Present  Time  by  the  Right 
Hon.  Sir  Edward  Vaughan  Williams.  Two  Vols.,  royal  8vo., 
1871. 
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.  This  work  includes  the  joint  Notes  of  Sir  John  Patteson 
and  Sir  E.  V.  Williams  to  the  fifth  edition  of  Saunders'  Re- 
ports ;  and  the  Notes  of  Sir  E.  V.  Williams  to  the  sixth 
edition. 

■ 

"The  old  text  of  Saunders'  Reports  contains  so  large  an 
extent  of  useless  matter,  that  it  has  been  deemed  expedient 
to  omit  it,  and  to  substitute  for  it  an  abridgment  of  the  sev- 
eral cases  to  which  the  old  notes  may  readily  be  applied. 
The  pleadings  to  be  found  in  Saunders'  Reports  have  also 
been  omitted,  having  become  worthless  as  precedents  in  the 
present  state  of  the  law."  Preface.  The  present  work  is  in 
fact  an  adaptation  of  Williams'  Saunders  to  the  law  as  it  now 
exists  in  England ;  and  this  is  effected  in  a  manner  advan- 
tageous for  practical  purposes. 

Showers^  Reports.  This  note  is  on  the  fly-leaf  of  a  copy, 
in  the  handwriting  of  Chief  Justice  Lee:  "These  Reports 
being  cited  at  the  Bar,  Lord  Chief  Justice  Raymond  ex- 
pressed great  dislike  to  the  Reports,  and  declared  he  did  not 
think  they  ought  to  be  permitted  to  be  cited." 

Smith* s  Law  of  Master  and  Servant.  "  The  cases  on  the 
subject  are  collected  with  skill  and  clearness  in  Smith's  Law 
of  Master  and  Servant."  Erie,  C.  J.,  in  Hall  v.  Johnson,  3 
H.  &  C.  595. 

St.  Leonards  {Lord),     See  Feame  (Mr.) 

Story  {Mr.  yustice).     See  Kent  {Chancellor). 

Story  on  Agency.  §  2 10.  "  The  work  of  one  of  the  greatest 
writers  on  law,  of  a  recent  period."  Cleasby,  B.,  in  Robin- 
son V.  MoUett,  L.  R.,  7  H.  L.  829. 

Story  on  the  Conflict  of  Laws.  "A  work  v/hich  it  would  be 
unjust  to  mention,  without  at  the  same  time  paying  a  tribute 
to  the  learning,  acuteness  and  accuracy  of  its  author."  Tin- 
dal,  C.  J.,  in  Huber  v.  Steiner,  i  Hodges,  210. 

Staunforde.  *'  Is  agreed  to  be  a  very  judicious  author.*^ 
Parker,  C.  J.,  in  Jones  v.  Given,  Gilb.  194. 

Strangers  Reports.  "A  faithful  reporter,"  said  Chief  Jus- 
tice Willes,  (2  Wils.  38,)  and  no  man  was  more  conversant 
with  the  reporters  and  competent  to  form  a  correct  judgment 
of  their  respective  merits  than  this  accomplished  judge.     The 
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best  edition  is  the  third,  by  Nolan,  2  Vols,  royal  8vo.,  London, 

1795. 
Here  is  his  epitaph: — 

On  Strange,  a  Lawyer. 

Here  lies  an  honest  lawyer,  and  that  is  Strange. 

Tidd's  Practice.  "A  book  of  practice  of  very  great  au- 
thority." Vaughan,  B.,  in  Blakewey  v.  Edwards,  2  Younge 
and  Jervis,  562.  The  edition  best  adapted  to  the  practice  in 
this  country  is  the  ninth,  published  in  1828. 

Tindal  {Lord  Chief  yustice).  "A  judge  who  for  learning 
and  ability  is  not  inferior  to  the  most  distinguished  of  his 
predecessors."  Lord  Campbell,  in  The  Queen  v.  Miller,  10 
Clark  and  Finnelly,  746,  747. 

Twisden,  y. —  Wyndham,  y.  "  Names  of  great  authority." 
Lord  Kenyon,  C.  J.,  in  Milner  v.  Milner,  3  T.  R.  631. 

Wallace  {Mr.  y.  IV.).     See  Keile's  Reports. 

Ward's  {Robert)  Law  of  Nations.  "  Mr.  Canning  said  of 
Ward,  the  author  of  Tremaine,  who  wrote  also  on  the  Law 
of  Nations,  that  his  law  books  were  as  pleasant  as  novels, 
and  his  novels  as  dull  as  law  books.  In  that  instance,  there 
was  more  truth  in  the  disparaging  half  of  the  remark  than  it 
was  at  all  necessary  that  there  should  be  in  anything  so 
witty."     Horace  Binney  Wallace. 

Weiste/s  Dictionary.  Lord  Chief  Baron  Pollock,  in  sum- 
ming up  in  a  very  celebrated  case,  said :  "  Gentlemen,  I  have 
looked,  so  that  I  might  not  go  wrong,  (as  we  have  the  ad- 
vantage of  having  it  here,)  at  Webster's  American  Dictionary, 
a  work  of  the  greatest  learning,  research  and  ability.  No 
one  can  complain  that  I  refer  to  that."  Report  of  "The 
Alexandra  Case,"  Vol.  i,  p.  232. 

Wensleydale  {Lord).  "  A  lawyer  of  the  greatest  eminence, 
formerly  a  member  of  this  court,  and  now  a  member  of  the 
House  of  Lords,  to  whose  opinion  I,  in  common  with  all  the 
profession,  attach  the  highest  importance,  once  admitted," 
etc.     Pollock,  C.  B.,  in  In  re  Capdevielle,  2  H.  &  N.  1018. 

Willes  {Mr.  yustice).  "  Who  deserves  well  of  all  who  take 
interest  in  the  administration  of  the  law."  Erie,  C.  J.,  in 
Regina  v.  Ragg,  Bell  C.  C.  219. 
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Wood  (Baron).  "The  freedom  and  intrepidity  of  Baron 
Wood,  as  displayed  in  Wightwick's  Reports,  are  worthy  of 
all  commendation."  Judge  Metcalf,  in  the  North  American 
Review,  Vol.  xv,  p.  72. 

WyTtdham^  %     See  Twisden^  J, 

Franklin  Fiske  Heard. 
Boston,  Mass. 
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VII.  PRESUMPTION  OF  SURVIVORSHIP  WHE^ 
SEVERAL  PERSONS  PERISH  BY  A  COMMOtJ 
CALAMITY. 

An  interesting  case  was  lately  tried  in  the  Circuit  Court  of 
the  United  States  for  the  District  of  Louisiana,  before  the 
Hon.  W.  B.  Wood,  involving  the  above  question,  and  which, 
inasmuch  as  the  law  of  Louisiana  on  this  subject,  adopted 
from  the  Napoleon  Code,  differs  in  many  essential  particu- 
lars from  the  common  law  of  England  and  most  European 
countries,  and  the  enquiry  itself  seldom  occurs,  an  outline  of 
the  case  and  of  the  authorities  cited  may  interest  some  of 
your  readers. 

• 

LOSS   OF  THE  STEAMSHIP  EVENING   STAR. 

This  steamship  left  New  York,  bound  for  New  Orleans,  ^^ 
the  29th  September,  1866.  Being  a  regular  and  favorite 
packet  between  the  two  ports,  she  had,  besides  a  valua-bl^ 
cargo,  upwards  of  two  hundred  and  fifty  passengers,  ann<^^? 
which  were  a  French  opera  troupe,  several  females  of  no  p^^" 
ticular  profession,  under  the  surveillance  of  a  matron  na.med 
Flora,  and  a  few  southern  families  returning  from  the  iTortii, 
etc. 

Among  the  latter  were  Mr.  James  Gallier,  sen.,  and    ^^ 
wife,  who,  after  several  years'  absence  in  Europe,  wer^    '^^ 
turning  to  New  Orleans,  the  place  of  their  residence,  and  ^ 
residence  of  James  Gallier,  jr.,  the  only  child  of  Gallier,  s^^'' 
by  a  former  wife. 

As  James  Gallier,  sen.,  and  his  wife  constitute  the  priiiCip^ 
personages  in  the  events  we  are  about  to  narrate,  it  is  pr^P 
that  we  should  give  a  sketch  of  their  characters. 

James  Gallier,  sen.,  was  born  in  Ireland,  and  was  emph^^ 
cally  what  in  modern  phrase  is  styled  a  self-made  man^  ^b*^ 
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means,  we  suppose,  a  man  who,  by  the  exertion  of  his  own 
energy  and  intelligence,  has  developed  his  mind  and  acquired 
a  position  in  society  which  his  competitors  had  been  unable 
to  attain.  In  this  sense  we  believe  that  nearly  all  men  who 
have  acquired  distinction  in  any  department  of  science  or  art 
are  self-made  men,  for  to  men  of  this  description 

"  A  field  is  open*d,  wide  as  Nature's  sphere — 
Nay,  wider ;  various  as  the  sudden  acts 
Of  human  wit,  and  vast  as  the  demands 
Of  human  will.** 

Mr.  Gallier  studied  architecture  and  architectural  drawing 
in  Ireland,  and  went,  while  still  young,  to  England,  where  he 
pursued  his  studies  with  great  zeal  and  success.  Finding 
that  the  prospect  of  obtaining  permanent  and  profitable  em- 
ployment in  England  was  doubtful,  he  emigrated  to  the 
United  States  in  1832  and  settled  in  New  Orleans  in  1834. 
Here  he  soon  obtained  ample  employment,  which  he  pursued 
with  great  energy  and  success  until  the  year  1849,  when  he 
retired  from  business,  leaving  his  son,  James  Gallier,  jr.,  a 
gentleman  in  every  respect  capable,  to  continue  it  for  his 
own  benefit. 

Mr.  Gallier,  sen.,  was  twice  married,  and  his  son  James 
Gallier,  jr.,  was  the  sole  offspring  of  the  first  marriage.  His 
wife  died  in  1843,  and  in  1850,  after  he  retired  from  business, 
he  married  again  a  Miss  Catharine  Robinson,  of  Barre,  Mas- 
sachusetts, with  whom  he  had  become  acquainted  in  Mobile, 
This  lady  is  represented  as  amiable,  affectionate,  accom- 
plished and  greatly  attached  to  her  husband,  who,  in  return, 
cherished  her  with  a  warmth  of  affection  which  increased 
with  his  advancing  years,  and  of  which  his  will,  by  which  he 
left  her  a  valuable  house  and  lot  in  New  Orleans  and  five 
thousand  dollars  in  gold,  etc.,  affords  convincing  proof.  Miss 
Robinson  lost  her  mother  when  only  a  few  weeks  old,  and 
was  taken  charge  of  and  educated  by  her  aunt,  Mrs.  Niles, 
whose  husband  was  a  senator  in  Congress  from  the  state  of 
Connecticut.  She  appears  to  have  received  a  good  educa- 
tion, and  to  have  spent  some  time  with  her  aunt  in  Washing- 
ton, and  there  enjoyed  the  benefit  of  fashionable  society. 
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But  her  aunt  died,  her  father  had  married  again  and  had  sev- 
eral children;  when,  therefore,  compelled  to  return  to  her 
father's  home  in  the  village  of  Barre,  she  does  not  appear  to 
have  found  her  new  home  congenial  to  her  taste,  and  re- 
solved to  rely  on  her  own  resources.  Thus,  we  find  her  as  a 
teacher  in  Mobile,  where  she  became  engaged  to  Mr.  Gallier^ 
to  whom  she  was  married  in  Charleston  in  1850. 

Mr.  Gallier  was  born  in   1798,  and  was  fifty-two  years  old 
when  he  married  his  second  wife,  and  Miss  Robinson  was 
born  in  1822,  being  consequently  only  twenty-eight  years  old 
on  the  occurrence  of  that  event.    Mr.  Gallier,  notwithstanding 
his  age,  was  a  person  of  prepossessing  appearance,  remark- 
ably erect  carriage,  and  dignified  and  manly  deportment 
There  was  something  so  calm,  collected  and  serious  in  his 
demeanor,  without  the  appearance  of  sternness,  that  he  in- 
spired respect  at  first  view,  which  was  invariably  increased 
on  further  acquaintance.     By  her  marriage  Miss  Robinson 
was  raised  from  dependence  to  affluence,  and  the  prospect  of 
spending  several  years  of  her  life  in  visiting  the  capitals  of 
Europe,  in  the  enjoyment  of  the  advantages  wealth   could 
confer,  we  may  presume  had  some  charms  for  a  lady,  "who, 
during  her  stay  in  Washington,  had  ^)robably  heard  many 
things  that  would  beget  the  desire  of  visiting  foreign  countries. 
Mr.  Gallier  had  no  living  children  with  his  second  wife  at  the 
time  of  his  embarking  aboard  of  the  Evening  Star. 

The  above  facts  we  deem  a  necessary  introduction  to  the 
controversy  which  subsequently  arose,  relative  to  Galli^^^ 
bequest  to  his  wife,  above  spoken  of. 

The  Evening  Star  left  New  York  on  the  29th  Septeinber, 
1866,  and  the  first  three  days  passed  with  comparative  f^^ 
weather  and  smooth  seas,  and  without  any  prognostics  of  the 
calamity  which  was  soon  to  befall  her.  Cape  Hatteras  ^^ 
passed  in  safety;  but  on  the  2d  October  a  strong  soi^tn- 
easterly  breeze  overtook  the  vessel,  accompanied  by  a  b^^^ 
swell,  which  in  the  evening  increased  to  a  gale,  and  dunnff 
the  night  assumed  the  form  of  a  hurricane,  or  rather  cyd^^^' 
The  fury  of  the  wind  went  on  increasing,  extinguished  ^^ 
fires   of  the   engines,   rendered   the  vessel    unmanageab*^» 
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caused  it  to  fall  in  the  trough  of  the  sea,  while  the  water  in  the 
hold  rose  with  such  rapidity  that  in  spite  of  the  almost  super- 
human exertions  of  the  passengers,  male  and  female,  and  the 
crew,  it  became  evident  the  vessel  could  not  outlive  the 
storm.  The  scene  which  ensued,  as  described  by  the  sur- 
vivors, was  solemn  and  appalling.  The  passengers,  both 
male  and  female,  exhausted  by  their  toils  in  bailing  the  ves- 
sel, -when  convinced  that  all  hope  of  saving  her  was  lost,  met 
their  fate  with  a  resignation  truly  admirable.  The  life-boats 
were  lowered,  but  few  of  them  could  live  in  the  raging  waves, 
which  tossed  the  ship  as  a  feather  on  their  crests.  When  the 
vessel  finally  went  down,  the  loose  spars  and  lumber  on  the 
deck,  and  the  woodwork  detached  by  the  pressure  of  the 
sinking  steamer,  floated  around  the  wreck  and  destroyed 
many  of  the  passengers,  who,  trusting  to  their  life-preservers, 
had  thrown  themselves  into  the  water  in  the  hope  of  being 
rescued  by  the  life-boats.  Three  of  these,  after  having  been 
repeatedly  capsized,  succeeded  in  leaving  the  vessel  and  in 
saving  twenty-three  persons,  of  which  seventeen  belonged  to 
the  crew  of  the  vessel  and  six  were  passengers,  among  which 
two  were  females;  Mr.  and  Mrs.  GalHer  were  lost.  The  con- 
sternation which  the  loss  of  this  steamer  caused  in  New 
York  and  New  Orleans  and  throughout  the  Union  was  great; 
but,  like  all  other  events  in  this  busy  country,  it  was  soon 
forgotten.  Some  ill-natured  comments  on  the  condition  of 
the  vessel  and  the  capacity  of  the  master  were  made  by  the 
agents  of  rival  lines,  but  it  does  not  appear  that  any  serious 
enquiry  was  ever  made  to  ascertain  the  real  cause  of  the 
disaster. 

There  resided  at  the  time  in  the  city  of  New  Orleans  a 
gentleman  named  Henry  D.  Stone,  a  lawyer  by  profession,  a 
native  of  Massachusetts  and  well  acquainted  with  the  Robin- 
son family  of  Barre.  He  had  the  reputation  of  being  a 
shrewd  lawyer,  and  had  been  employed  by  Mrs.  Gaines  to 
unravel  the  very  complicated  suits  in  which  she  had  been 
engaged  for  many  years.  It  is  supposed  that  he  suggested 
to  the  father  of  Mrs.  Gallier  that,  owing  to  the  difference  of 
their  age,  the  law  presumed  that  the  wife  had  survived  the 
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husband,  and  that  he  and  his  children,  as  his  daughter's  heirs, 
could  recover  the  legacy.  It  is  certain  that  he  was  employed 
as  counsel  in  the  cause,  and  brought  the  suit,  but  not  until 
after  the  death  of  James  Gallier,  jr.,  who  had,  as  sole  heir, 
taken  possession  of  the  estate  of  his  father.  The  suit  was 
consequently  brought  against  the  widow  of  James  Gallier,  jr., 
and  her  four  minor  children,  and  it  alleged,  in  substance,  that 
Catharine  Robinson,  wife  of  James  Gallier,  sen.,  survived  her 
husband,  and  that  her  father  and  her  half-brothers  and  half- 
sister  were,  as  her  heirs,  entitled  to  the  legacy. 

According  to  the  law  of  Louisiana  no  one  can  inherit  from 
another  unless  it  be  shown  that  he  was  alive  at  the  time  of 
the  Opening  of  the  succession,  i,  e.,  at  the  death  of  the  person 
of  whom  he  claims  to  be  the  heir,  and  all  legacies  lapse  (be- 
come null)  if  the  legatee  die  before  the  testator.  Hence  it 
becomes  important,  in  cases  where  several  persons  entitled  to 
inherit  from  each  other  perish  by  a  common  calamity,  such  as 
shipwreck,  battle,  conflagration,  etc.,  to  determine  who  died 
first.  This  question  has  given  rise  to  numerous  commenta- 
ries, ancient  as  well  as  modern,  and  has  embarrassed  the 
jurists  of  most  countries,  and  can  as  yet  not  be  considered  as 
definitively  settled  in  any. 

The  civil  code  of  Louisiana,  following  in  this  respect  the 
Napoleon  Code,  provides  "  that  if  several  persons  respectively 
entitled  to  inheritance  from  one  another  happen  to  perish  by 
the  same  event,  such  as  a  wreck,  a  battle  or  a  conflagration, 
without  any  possibility  of  ascertaining  who  died  first,  the 
presumption  of  survivorship  is  determined  by  the  circum- 
stances of  the  fact."     (Art.  936.) 

"  In  the  absence  of  circumstances  of  the  fact,  the  determi- 
naition  must  be  decided  by  the  probabilities  resulting  from 
the  age,  strength  and  difference  of  sex  according  to  the  fol- 
lowing rules:  (Art.  937.)  If  those  who  have  perished  to- 
gether were  under  the  age  of  fifteen  years,  the  eldest  shall  be 
presumed  to  have  survived." 

"  If  both  were  above  the  age  of  sixty  years,  the  youngest 
shall  be  presumed  to  have  survived.  If  some  were  under 
fifteen  and  some  above  sixty,  the  first  shall  be  presumed  to 
have  survived."     (Art.  938.) 
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"If  those  who  have  perished  together  were  above  the  age 
of  fifteen  years  and  under  sixty,  the  male  must  be  presumed 
to  have  survived,  where  there  was  an  equality  of  age  or  a 
difference  of  less  than  one  year." 

If  they  were  of  the  same  sex,  the  presumption  of  survivor- 
ship, by  which  the  succession  becomes  open  in  the  order  of 
nature,  must  be  admitted :  thus  the  younger  must  be  pre- 
sumed to  have  survived  the  older.     (Art.  939.) 

The  preceding  provisions  of  the  Louisiana  code  are  adopted 
textually  from  articles  720,  721  and  722  of  the  Napoleon 
Code,  and  establish  a  series  of  artificial  presumptions  often  at 
variance  with  experience,  and  which  we  believe  have  not 
been  received  except  in  France  and  Louisiana.' 

*  Article  720  of  the  Napoleon  Code,  as  it  stood  originally,  declared 
that  when  it  could  not  be  ascertained  who  died  first,  the  age  and  sex  ot 
the  parties  should  guide  the  judges  in  their  decision.  To  this*  the  Consul 
Cambacer^s  objected  as  too  absolute,  and  the  article  was  accordingly 
modiiied.  (Motifs  et  discours  du  Code  Civil,  vol.  11,  p.  321,  ed.  of  Fir- 
min  Didot,  Paris,  1838.)  As  the  law  of  France  now  stands,  the  pre- 
sumptions created  by  law  are  not  resorted  to  unless  in  the  absence,  ist, 
4)f  fnaterial  facts,  resulting  from  the  appearance  of  the  body,  examined 
by  physicians ;  2d,  the  testimony  of  persons  who  witnessed  the  event ; 
and  3d,  circumstances  of  fact.  Thus,  in  deciding  cases  arising  out  of  the 
massacre  of  the  Huguenots,  on  St.  Bartholomew's  Day,  the  Parliament 
of  Paris  acted  on  the  presumption  that  the  murder  of  the  older  persons 
preceded  that  of  the  children  and  the  younger  persons,  believing  that 
the  assassins  would  in  the  first  place  destroy  those  who  were  able  to 
offer  resistance,  in  preference  to  those  from  whom  they  had  little  to  fear. 
(Stryk.  Diss.  10,  c.  6,  No.  11.)  So  in  the  case  of  the  wife  of  Bob6, 
daughter  of  the  celebrated  Dumoulin,  who,  together  with  her  two  child- 
ren, one  aged  twenty-two  months  and  the  other  eight  years,  was  mur- 
dered by  robbers  on  the  19th  February,  1572,  the  court  presumed  that 
the  mother  was  killed  first.  (Pothier  Trait6  de  Suexes,  c.  3,  {  i  ;  Merlin 
Rep.,  art.  Mort,  §  2,  i .)  Merlin  quotes  1. 32,  J  14,  d.  24,  which  declares :  "  Si 
quidem  possit  apparere  quis  ant6  spiritum  posuerit,  expedita  est  quaestio ; 
si  vero  non  appareat,  difficilis  est  quaestio  ;**  and  he  adds:  "Si  cette 
question  est  epineuse  par  ellememe,  on  peut  aisement  se  persuader  que 
les  interpr^tes  et  les  docteurs  en  out  encore  augment^  embarras'**  Mer- 
lin has,  with  his  usual  industry  and  thorough  acquaintance  with  the 
French  and  Roman  law,  analyzed  and  commented  on  the  different  de- 
cisions had  in  France  from  the  earliest  period  to  the  present  time,  and  a 
perusal  of  them,  we  think,  will  show  that  they  cannot  be  referred  to  any 
certain  standard,  or  definite  rule. 
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But  cases  often  arise  in  which  no  human  being  survived 
who  witnessed  the  events,  as  where  a  vessel  is  lost  at  sea  and 
no  tidings  of  the  loss  have  ever  been  obtained.  In  such 
cases,  and  in  such  cases  alone,  the  laws  of  France  and  of 
Louisiana  establish  certain  presumptions  for  the  guidance  of 
the  courts,  which,  although  not  always  in  conformity  to  the 
usual  course  of  events,  were  probably  adopted  to  prevent 
the  exercise  of  an  arbitrary  discretion,  which  the  law  always 
desires  to  check. 

The  theory  on  which  the  presumptions  in  the  French  code 
are  founded  divides  human  life  into  three  different  periods. 
The  first  begins  at  birth  and  ends  at  puberty  (fifteen  years). 
The  second  begins  at  fifteen  and  ends  at  sixty  years,  and  the 
third  begins  at  sixty.  In  the  first  period,  the  oldest  is  pre- 
sumed to  have  survived ;  in  the  second  and  third  periods,  the 
youngest.  Hence  if  in  the  third  period  a  man  over  sixty 
perish  at  the  same  time  with  a  child  of  only  one  year,  the 
child  is  presumed  to  have  survived.  Mourlon,  a  very  able 
commentator  on  the  Napoleon  Code,  calls  this  a  shocking 
presumption,  but  says,  by  way  of  consolation,  **mais  U  fiesi 
pas  de  presumption  qui,  poussee  a  ses  demieres  limites  ne  touche 
a  Hnvraisemblancey  That  may  be  so,  but  that  which  is  im- 
probable ought  not  to  be  relied  on  as  a  rule  of  decision  in  a 
court  of  justice. 

The  counsel  who  brought  the  suit  for  the  heirs  of  Mrs. 
Gallier  evidently  relied  on  the  disparity  of  age  which  existed 
between  her  and  her  husband.  In  proportion  as  he  ex- 
amined the  law  applicable  to  the  question,  he  appears  to 
have  become  convinced,  that  inasmuch  as  Mrs.  Gallier  could 
never  be  regarded  as  the  heir  of  her  husband,  as  long  as  he 
had  children  and  grand-children,  his  lawful  heirs,  she  would 
be  compelled  to  establish  her  survivorship  by  facts  tending 
to  prove  her  allegation. 

In  order  to  ascertain  the  facts  of  the  case,  the  testimony 
of  some  of  the  survivors  was  taken,  which  established  con- 
clusively, that  a  minute  or  two  before  the  vessel  sunk,  the 
waiter,  who  attended  Mr.  and  Mrs.  Gallier,  saw  them  in  their 
state-room,  Mrs.  Gallier  lying  down  and  Mr.  Gallier  standing 
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up  and  holding  on  to  the  door.  Mr.  Gallier  was  perfectly 
calm  and  collected,  while  his  wife  appeared  sick.  The  vessel 
went  down  stern  foremost,  as  soon  as  Gannon,  the  waiter, 
had  attained  the  deck,  he  having  effected  his  departure  from 
the  cabin  through  the  skylight,  because  the  staircase  was  en- 
cumbered by  passengers  seeking  to  reach  the  deck.  This 
testimony  having  been  coroborated  by  other  evidence,  it  be- 
came apparent  that  Mr.  and  Mrs.  Gallier  perished  in  their 
state-room  on  the  foundering  of  the  steamer. 

The  law  of  Louisiana  and  of  France,  as  we  have  shown, 
only  apply  the  presumptions  of  survivorship  established  by 
their  codes,  to  cases  where  persons,  who  perish  by  the  same 
calamity,  are  entitled  to  inherit  from  each  other.  Under  the 
provisions  of  art.  76  of  the  Louisiana  Code,  the  heirs  of  Mrs. 
Gallier  were  consequently  bound  to  prove,  affirmatively,  that 
she  survived  her  husband,  of  whom  she  was  not  the  heir. 
An  attempt  was  accordingly  made  to  establish  the  fact  that 
she  was  seen  floating  in  the  water  and  helped  into  one  of  the 
boats  after  the  vessel  sunk.  But  the  testimony  on  this  sub- 
ject was  given  by  witnesses,  who  were  proved  not  entitled  to 
any  credit,  and  who  deposed  to  facts  not  only  improbable, 
but  proved  to  be  false. 

This  case  being  the  only  one  that  had  occurred  in  Louis- 
iana, no  adjudications  could  be  found  to  guide  the  court  in 
the  application  of  the  law  to  the  facts  it  presented.  Hence 
the  French  commentators  of  the  Napoleon  Code  were  re- 
ferred to,  in  order  to  show  how  the  tribunals  of  that  country 
construed  the  law.     Marcade,'  Demolombe,^  etc.,  were  re- 

•  Marcad6,  V.,  one  of  the  most  acute  and  learned  commentators  of  the 
French  code,  though  in  general  "  un  peu  tranchanty  is  justly  regarded 
as  one  of  the  ablest  expositors  of  its  enactments.  He  says  in  his  "  Ex- 
plications du  Code  Civil,  vol.  iii,  p.  17  (5th  Ed.,  Paris,  1850):  *'  La  rai- 
son  proclame  que  celui  qui  pretend  a  I'exercise  d*un  droit  doit  prouver 
que  ce  droit  lui  appartient.  Ainsi  quand  une  personne  vient  de  reclamer 
comme  siens  des  droits  quelle  dit  s'etre  ouverts  un  profet  d'un  individu 
qui  les  lui  a  transmis  ensuite  par  sa  mort,  c'est  a  elle  de  prouver  que  cet 
individu,  aujourdhui  mort,  a  veritablement  recueillc  les  droits  en  ques- 
tion ;  par  example,  s*il  s*agit  d'une  succession,  c*est  a  elle  de  prouver  que 
I'individu  par  la  mort  duquel  elle  pretend  avoir  recuill6  le  droit,  vivait 
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ferred  to,  and  the  principles  they  laid  down,  in  so  far  as  con- 
sistent with  reason  and  justice,  it  was  insisted  ought  to  guide 
the  court  in  its  interpretation  of  the  law. 

encore  quand  cette  succession  s'est  ouverte ;  c*est  a  dire  de  prouver  qu*il 
a  surv6cut  a  I'autre  defunt,  a  celui  dont  la  succession  est  reclamde." 

3  Demolombe.  the  latest  and  most  elaborate  commentator  on  the  Na- 
poleon Code,  vol.  XIII,  3d  Ed.,  p.  131,  maintains  that  the  legal  presump- 
tions established  by  articles  721st  and  722d  of  the  Code  apply  exclu- 
sively to  intestate  successions  in  which  the  parties  are  entitled  to  inherit 
from  each  other,  and  that  a  contrary  construction  would  be  not  an  inter- 
pretation of  the  law  as  it  stood,  but  the  creation  of  a  new  law,  which 
appertains  exclusively  to  the  legislature,  and  he  concludes :  *'  Done  on 
ne  saurait  les  efendre,  ni  en  matiere  de  succession  ah  intestate  a  aucune 
autre  hyPothese  ;  ni  encore  tnoins,  a  toute  autre  matiere  que  ceiie  des  suc- 
cessions ab  intestate  At  p.  132  he  adds:  " Quiconque  reclamera  un 
droit  6chu  d  un  individu  dont  I'existence  ne  sera  pas  reconnu.  devra. 
prouver  que  le  dit  individu  existait  quand  le  droit  a  6t6  ouvert:  jusqu'a 
cette  preuve,  il  sera  non  recevable  dans  la  demande.'* 

The  rules  thus  thus  adopted  by  the  Napoleon  and  Louisiana  codes  do 
not  appear  to  have  the  sanction  of  the  Roman  law  and  its  commentators, 
and  we  believe  that  they  do  not  prevail  in  any  other  part  of  Europe.  It  is, 
no  doubt,  true,  that  Mr.  Treilhard.  counsellor  of  state,  who  explained  the 
motives  of  the  framers  of  these  laws  and  urged  their  adoption,  said: 
"  EUe  ne  sont  pas  nouvelles:  elles  avaient  ixik  sanction6es  par  la  juris- 
prudence, et  je  ne  crois  pas  que  dans  la  fatale  obscurit6  qui  envelope  un 
6v6nement  de  cette  nature,  on  ait  pu  6tablir  des  regies  sur  des  bases  plus 
sages.** 

It  is  possible  that  precedents  may  be  found  for  each  and  every  one  of 
these  rules,  as  they  may  be  found,  after  diligent  search,  for  almost  every 
absurdity;  but  precedents,  unless  sanctioned  by  resison  and  practical 
utility,  ought  not  to  be  incorporated  into  a  code  intended  as  a  rule  of 
conduct  for  ages. 

The  distinguished  jurist,  who  says  that  the  rules  incorporated  in  the 
code  have  been  sanctioned  by  jurisprudence,  does  not  refer  us  to  any 
authority  on  the  subject,  and  we  have  in  vain  consulted  the  ablest  com- 
mentators on  the  Roman  law  in  order  to'  find  a  support  for  the  opinion. 
Cujas'  [see  note,  p.  608],  justly  regarded,  especially  by  the  French,  as 
one  of  the  ablest  commentators  on  the  Roman  law,  declares,  "  duobus 
fiariter  mortuis,  non  videtur  alter  alteri  supervixisse ;  excipiuntur  par^ 
entes  et  liberie  For  the  Roman  law  applied  it  only  to  parent  and  child, 
although,  by  analogy,  it  was  occasionally  extended  to  dower,  etc.  The 
learned  reader,  curious  to  trace  this  question  to  the  fountain  head,  will 
find  in  Bartolus,'  Menochius,'  and  Covarruvias*  [see  notes,  pp.  608-9]  ^^ 
safest  and  most  intelligent  guides  to  direct  him  in  his  researches.    For 
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In  directing  our  attention  to  the  jurisprudence  of  England^ 
we  find  that  there,  also,  questions  of  this  nature  have  occa- 
sionally occurred,  and  provoked  learned  and  elaborate  ex- 
aminations. The  law  of  this  country  (England),  says  Mr. 
Best,  in  his  treatise  "  On  Presumptions  of  Law  and  Fact,'^ 
(London,  1844,)  "does  not  appear  as  yet  to  have  adopted 
any  decided  rule  on  this  subject,  but,  whenever  it  can  be 
done,  leaves  the  question  of  which  of  the  two  parties  sur- 
vived the  longest  to  be  determined  by  a  jury,  or  ecclesiastical 
judge,  according  to  the  facts  of  the  case,  such  as  the  com- 
parative age,  strength  and  danger  to  which  they  were  re- 
spectively exposed,  and  any  other  surrounding  circumstances 
calculated  to  throw  light  upon  it.*  He  next  proceeds  to  ex- 
amine the  case  of  General  Stanwix,  who,  with  his  wife  and 
daughter  by  a  former  marriage,  perished  at  sea  on  a  voyage 
from  Dublin  to  England.^  This  case  was  compromised  at 
the  suggestion  of  Lord  Mansfield,  who  said  he  knew  of  no 
legal  principle  on  which  he  could  decide  it.^     In  the  case  of 

this  purpose  we  refer  him  to  the  "  Opera  Omnia**  of  D.  Covarruvias, 
vol.  II.  •*  Variarum  resolutionum,*'  c.  vii.  "  Quis  prsesumatur  prae- 
mortuus  ex  pluribus,  pp.  142  to  148,  Lyon  Ed.  of  1681  by  Boisat.  Also 
Menochius,  De  praesumptionibus,  Book  6th.  Praesumptio,  50,  £d.  pub- 
lished in  Cologne  by  Antonius  Hierat,  in  161 5,  p.  loSSetseq.  Menochius 
remarks:  "  Hac  de  re  multa  doct6  et  acute  scripserunt  Bart,  et  Soci,  in 
1.  quod  de  pariter.  Dig.  de  reb.  dub.  Alciat  in  tract.  De  praesumpt. 
regula  i,  praesumpt.  49 ;  etcopiosius  meliusque  Dida.  Covar.  lib.  2  varias 
resolut.  c.  7.  Ego  Didaci  traditiones  quas  magni  facere  soles,  ab  singu- 
lari  viri  eruditionem,  in  multis  secutus,  multos  casus  ita  ex  ordine  dis- 
tinguo  absque  constitur." 

The  commentators  of  the  Roman  law  who  have  treated  this  question 
are  numerous,  but  none  of  them  more  fully  and  more  lucidly  than  Dida- 
cius  or  Diego  Covarruvias. 

*  The  old  case  of  Broughton  v,  Randall,  Cro.  Eliz.  503,  is  well  known, 
where  a  father  and  son  were  seized  as  joint  tenants  to  the  heirs  of  the 
son.  Both  father  and  son  were  hanged  at  one  time  in  one  cart ;  but  be- 
cause the  son,  as  was  deposed  by  some  of  the  witnesses,  survived,  as 
appeared  by  his  shaking  his  legs,  and  probably  some  other  tokens,  his 
wife  was  held  entitled  to  her  dower. 

s  R.  V.  Dr.  Hay,  i  Wm.  Blackst.  646.  This  case  was  considered  at 
the  time  altogether  novel,  and  Mr.  Fearne  composed  two  ingenious  ar- 
guments, one  in  favor  of  each  of  the  claimants.  See  his  posthumous 
works. 

*  Greenl.  on  Ev.,  ^  30.    Note  on  Tiylor  v.  Deplock,  2  Phill.  261. 
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Wright  V.   Sarmuda,'  Sir   Wm.  Wynne,  in   delivering  his 
judgment,  says:  "/  ahvays  thought  it  the  most  rational  pre- 
sumption that  all  died  together,  and  that  none  could  transmit 
rights  to  another/*     This  case  was  followed  by  Taylor  v. 
Diplock,^  in  which  case  Taylor  had  constituted  his  wife  sole 
executrix  and   residuary  legatee.     Both  husband  and  wife 
were   drowned  in  a  transport,  on  the   14th  January,  1814, 
whereupon  a  question  arose  whether  the  relations  of  the 
husband  or  those  of  the  wife  were  entitled  to  the  residue. 
The  case  was  fully  argued,  and  cases  from  the  civil  and  copi- 
mon  law  cited.     Sir  John  Nicholl,  who  decided  the  case, 
held  that  those  who  pretended  that  the  wife,  the  residuary 
legatee,  survived  her  husband,  were  bound  to  prove  it,  and 
as  the  evidence  on  that  subject  was  insufficient,  he  held  the 
husband,  as  last   owner,  was  entitled  to  the  property,  the 
survivorship  of  the  residuary  legatee  not  having  been  proved. 
The  judge  assumed  that  both  perished  at  the  same  moment, 
and  said,  "/  am  not  deciding  that  the  husband  survived  the 
wifcy     In  the  case  of  Mason  v.  Mason,^  a  father  bequeathed 
^£"5000  to  each  of  his  children,  of  which  he  had  ten,  nine  of 
whom  survived  him.     Having  embarked  in  Bengal  with  his 
son  Francis  in  a  vessel  for  England,  the  vessel  was  lost  at 
sea  and  all  on  board  perished.     The  case  came  on  for  further 
direction  before  Sir  W.  Grant,  M.  R.,  the  master  having  re- 
ported that  he  was  unable  to  state  whether  Francis  survived 
his  father.     The  Master  of  the  Rolls  in  that  case  is  said  to 
have  held,  **that  he  knezv  of  no  case  in  which  an  English  court 
of  justice  had  adopted  presumptions  of  fact  from  the  rides  of 
the  civil  lazv^     The  plaintiff's  counsel  pressing  an  issue,  was 
directed  to  try  the  question  whether  the  son  was  living  at  the 
death  of  his  father.     The  result  of  that  issue  is  not  known. 
In  the  case  of  Colvin  v.  H.  M.  Procurator  General, '°  where 
an  intestate  and  wife  were  drowned  in  the  river  Ganges,  ad- 
ministration was  granted  to  a  creditor  of  the  husband  with- 

7  Also  cited  in  a  note  in  Taylor  v.  Diplock. 
*2  Phillmore*s  Eccl.  Reps.  p.  261. 
9  I  Meriv.  308,  decided  March  11,  1816. 
«*  I  Hagg.  N.  s.,  92,  1827. 
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out  citing  the  representatives  of  the  wife,  on  the  prima  fade 
presumption  that  the  husband  survived,  the  property  being 
small  and  the  debt  large.  The  same  author  further  cites  In 
the  Goods  of  Selwyn  "  and  In  the  Goods  of  Murray,"  Satter- 
thwait  V.  Powell  '3  and  Selleck  v.  Booth.**  From  all  which 
the  author  deduces  the  conclusion  that  the  law  of  England 
recognizes  no  artificial  presumptions  in  cases  of  this  nature, 
but  leaves  the  appreciation  of  the  facts  of  the  case  to  the 
jury  or  ecclesiastical  judge. 

One  of  the  latest  and  most  interesting  cases  on  the  subject 
is  the  case  of  Underwood  v.  Wing.'s  This  case  was  heard 
before  Lord  Chancellor  Cranworth  and  two  common-law 
judges,  Justice  Wightman  and  Baron  Martin,  whom  the 
chancellor  had  invited  to  sit  with  him.  In  that  case  the  tes- 
tator had  bequeathed  his  estate  to  his  wife,  and  in  the  event 
of  her  dying  during  his  life,  to  A.  B.,  upon  certain  trusts, 
which  failed,  and  after  that  he  bequeatned  the  whole  property 
to  J.  W.  The  testator  and  his  wife  were  both  swept  into  the 
sea  by  the  same  wave,  after  which  neither  of  them  were  seen. 
In  that  case  it  was  held  that  the  burden  of  proof  that  the 
husband  survived  was  on  J.  W.,  inasmuch  as  his  title  de- 
pended on  the  survivorship.  It  was  proved  in  this  case  that 
Underwood,  the  testator,  was  a  robust  and  healthy  man,  a 
good  swimmer,  and  that  his  wife  was  in  weak  health.  The 
medical  witnesses,  among  whom  was  Dr.  Taylor,  an  eminent 
writer  on  medical  jurisprudence,  with  two  other  medical 
witnesses,  stated  that  the  facts  of  his  being  a  good  swimmer, 
etc.,  rendered  it  almost  certain  that  the  husband  had  sur- 
vived. But  two  other  medical  witnesses  declared  that  on 
this  subject  physicians  could  give  no  opinion  of  any  value; 
that  a  woman  was  just  as  likely  to  survive  a  man,  and  a  feeble 
and  sickly  person  a  strong  and  healthy  one,  as  the  contrary. 
The  case  was  ably  argued  by  eminent  counsel,  and  the  law 
judges  and  the  chancellor  concurred  in  their  opinions.  The 
latter,  in  commenting  on  the  opinion  of  the  medical  witnesses, 

"  3  Hagg.,  N.  s.,  748,  Hil.  T.  1831.        "  l  Curteis,  596,  Hil.  T.  1837. 
'3  Id.  705,  Jan.  31,  1838  '♦!¥.&  Col.  V.  C.  117.  Dec.  12,  1841. 

«5 19  Beav.  459  \  S.  c,  4  De  G.  M.  &  G.  633. 
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said :  "  I  give  the  medical  gentlemen  entire  credit  for  speak- 
ing scientifically,  and,  as  they  belive,  quite  accurately  (though 
I  do  not  think  that  they  themselves  are  very  confident  on 
the  subject);  but  to  take  what  they  say,  calculating  and 
reasoning  a  priori^  for  that  is  all  it  comes  to,  as  to  which  of 
two  persons  may  have  breathed  a  few  seconds  the  longer  at 
the  bottom  of  the  sea,  as  establishing  the  fact,  seems  to  me 
to  be  quite  misunderstanding  human  testimony.  I  am  utterly 
unconvinced  that  they  can  tell  us  which  of  these  two  persons 
died  first,  even  supposing  them  to  be  taken  and  quietly  sub- 
merged to  the  bottom  of  the  sea."  '^  The  foregoing  decision 
appears  to  amount  to  this :  that  unless  it  be  shown  by  satis- 
factory evidence  which  died  firsts  the  decision  must  be  against 
the  party  upon  whom  rests  the  burden  of  proof 

The  question  involved  in  this  controversy  went  by  appeal 
to  the  House  of  Lords.  (See  the  case  of  Wing  v.  Angrave 
and  Tully,  8  H.  &  L.  Cases,  183.)  In  this  case  it  was  de- 
cided : 

1st.  **That  there  is  no  presumption  of  law  arising  from  age 
or  sex  as  to  survivorship  among  persons  whose  death  is  oc- 
casioned by  one  and  the  same  cause." 

2d.  "  Nor  is  there  any  presumption  of  law  that  all  died  at 
the  same  time." 

3d.  "  The  question  is  one  of  fact,  depending  wholly  on 
evidence,  and  if  the  evidence  does  not  establish  the  survivor- 
ship of  any  one,  the  law  will  treat  it  as  a  matter  incapable  of 
being  determined.  The  onus  probandi  is  on  the  person  as- 
serting the  affirmative." 

The  principles  thus  established  must  be  considered  as  the 
actual  law  governing  the  courts  of  England,  and  their  reason- 
ableness  will   hardly  be   disputed.     They  discard  thcones, 

'*  The  opinion  of  the  chancellor  appears  not  only  more  reasonable, 
but  more  conformable  to  the  principles  of  the  medical  science  than  that 
of  Qr.  Taylor.  Asphyxia  by  submersion  exhibits  a  great  variety  of  p^*" 
nomena,  for  sometimes  a  feeble  child  is  resuscitated  after  having  ^^ 
submerged  for  some  minutes,  while  there  is  no  possibility  of  rcstonn^ 
the  father  immersed  at  the  same  time,  though  incomparably  more  beaJlhy 
and  stronger.  See  Traite  d'Asphyxie  par  Docteur  Marc,  Mcdccin  do 
Roi  etc.,  Paris,  1846. 
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which  are,  at  best,  founded  on  mere  conjectures  which  can 
rarely,  if  ever,  be  verified. 

The  principles  on  which  the  courts  of  England  act  appear 
to  be  recognized  and  acted  on  to  a  certain  extent  by  Hol- 
land, the  German  and  Scandinavian  States,  while  in  the  south 
of  Europe,  Italy,  France  and  Spain,'^  the  doctrines  of  the 
Roman  law  and  its  commentators  are  adopted  with  some 
modifications. 

The  cause  of  Gallier  was  elaborately  argued  before  an  in- 
telligent jury,  by  General  L.  A.  Sheldon  for  the  plaintiff,  and 
by  Gustavus  Schmidt  and  H.  M.  Spofford,  late  judge  of  the 
Supreme  Court  of  Louisiana,  for  defendants.  Judge  Spofford 
exposed  the  law  and  the  facts  of  the  case  in  a  most  masterly 
and  impressive  manner.  The  court  having  charged  the  jury 
that  the  articles  of  the  civil  code  creating  a  legal  presumption 
of  survivorship  in  certain  cases  did  not  apply  to  the  present 
case;  that  the  plaintiffs,  before  they  could  recover,  must 
prove  by  satisfactory  evidence  that  Mrs.  Gallier  survived  her 
husband ;  that  it  was  the  province  of  the  jury  to  weigh  the 
evidence,  reconcile,  as  far  as  possible,  discrepancies,  and  de- 
termine the  credibility  of  the  witnesses;  and  if,  after  a  care- 
ful and  conscientious  examination  of  the  whole  evidence, 
they  should  arrive  at  the  conclusion  that  Mrs.  Gallier  sur- 
vived her  husband,  they  should  give  a  verdict  for  the  plaintiff. 
But  if,  on  the  contrary,  the*  evidence  in  the  cause  failed  to 
convince  them  that  she  survived  her  husband,  the  defendants 
were  entitled  to  their  verdict. 

The  jury,  having  retired,  returned  after  a  very  brief  absence 
with  the  following  verdict : 

"New  Orleans,  April  12th,  1876. 

"  We,  the  jury,  find  a  verdict  in  favor  of  the  defendants  in 
the  within  case. 

"(Signed)  Albert  Maes,  Foreman'' 

The  verdict  having  been  recorded,  judgment  was  rendered 
in  conformity  thereto. 

*'  In  Spain,  Las  siete  partidas,  Law  12,  Tit.  33.  Partida  7,  de  lascasas 
dubdosas  etc.  governs  this  subject.  Note,  however,  that  in  Spain  pu- 
berty is  attained  at  fourteen  years,  in  France  at  fifteen. 
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No  bills  of  exception  having  been  taken  by  either  party 
on  the  trial,  and  no  motion  for  a  new  trial  made  by  pilaintifTs 
within  the  time  prescribed  by  law,  the  judgment  in  favor  of 
defendants  was  signed  and  the  controversy  ended. 

GusTAVus  Schmidt. 
New  Orleans. 

'  Cujas,  James,  born  at  Toulouse  in  1520,  professor  of  law  at  Bourges, 
was  regarded  as  the  most  profound  jurist  of  his  age,  and  such  was  his 
reputation  that  he  was  at  different  times  asked  to  accept  professorships 
of  law  not  only  in  different  parts  of  France,  but  even  in  Italy.  All  the 
jurisconsults  of  Europe  speak  of  him  as  the  ablest  interpreter  of  the  Ro- 
man law,  and  Chancellor  d'Agesseau  says :  "  Cujas  has  better  spoken 
the  language  of  the  law  than  any  modern,  and  probably  as  well  as  any 
ancient."  Scholars  flocked  to  his  lectures  from  every  part  of  Europe. 
The  works  of  Cujas  were  published  by  Tabrot  at  Paris  in  1658,  in  10  vols, 
foho,  and  republished  in  Naples  in  1722,  1727,  in  11.  vols,  folio.  Cujas 
died  in  1 590. 

'  Bartolus,  one  of  the  most  celebrated  jurisconsults  of  modern  times, 
was  born  at  Sasso  Ferrato  in  13 13.  He  was  first  professor  of  law  at  Pisa, 
and  afterwards  at  Perouse,  where  he  died  in  1356,  in  his  forty -fourth 
year.  Dumoulin,  who  was  no  flatterer,  styles  him  "  the  corypheus  of 
the  interpreters  of  the  law."  He  appears  to  have  been  a  man  of  great 
erudition  and  remarkable  intellectual  vigor.  His  commentaries  em- 
brace every  part  of  the  Roman  law,  and  they  exercised  not  only  great 
influence  at  the  time  he  lived,  but  for  centuries  afterwards,  on  the  juris- 
prudence of  Germany,  Italy,  France,  etc.  Time  has  long  since  obscured 
his  glory,  and  his  works  are  no  longer  read ;  in  this  respect  he  has 
shared  the  fate  of  those  who  have  laid  the  foundation  of  a  science  whose 
progress,  as  it  passes  through  the  hands  of  their  successors,  gradually 
receives  so  many  additions  and  undergoes  so  many  modifications,  that 
the  names  of  its  founders,  if  not  entirely  forgotten,  are  scarcely  re- 
membered. 

3  Covarruvias  y  Leyva,  Diego,  surnamed  the  Spanish  Bartolus,  was 
born  at  Toledo  in  1512.  Having  acquired  an  extensive  knowledge  of 
the  languages  and  of  jurisprudence,  he  taught  the  common  law  at  Sala- 
manca at  the  age  of  twenty-six  years,  and  was  appointed  professor  at 
the  College  of  Oviedo.  The  library  of  that  city,  one  of  the  most  exten- 
sive of  Spain  at  the  time,  is  said  not  to  contain  a  single  volume  not  en- 
riched with  some  notes  of  his  hand.  Philip  II  appointed  him  Bishop  o( 
Cindad  Rodrigo  in  1 560,  and  charged  him  with  the  reformation  of  the 
University  of  Salamanca.  He  was  subsequently  appointed,  jointly  with 
Hugo  Buoncompagno,  (afterwards  Pope  by  the  name  of  Gregario  Xlll,) 
to  attend  the  Council  of  Trent.    In  1 565  he  was  transferred  to  the  Sec  of 
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Segovia,  and  in  1 572  he  was  appointed  president  of  the  Council  of  Cas- 
tille,  and  two  years  afterwards,  president  of  the  Council  of  State,  and 
died  at  Madrid  27th  September,  1577.  Favre,  Grotius,  Menochius  and 
a  host  of  learned  men  speak  of  him  as  a  man  whose  skill  in  the  manage- 
ment of  affairs  was  great,  as  was  his  integrity.  His  works  have  been 
frequently  published ;  the  best  edition  is  that  published  in  Geneva,  with 
additions  by  Ybannez,  in  1762,  5  vols,  folio. 

4  Menochius,  Jacobus,  a  celebrated  jurisconsult,  born  in  Pavia  in  1532, 
where  he  was  appointed  professor  in  the  university,  where  his  lectures 
soon  established  his  reputation  throughout  Italy.  In  1 566  he  was  ap- 
pointed first  professor  at  Padua,  where  he  continued  his  instructions  for 
twenty-three  years,  when,  yielding  to  the  desire  of  his  fellow-citizens,  he 
returned  to  Pavia  to  occupy  the  chair  left  vacant  by  the  death  of  Nicolas 
Gratiani  in  1589.  Philip  II,  King  of  Spain,  appointed  him  senator,  and 
afterwards  president  of  the  Council  of  Milan.  He  died  at  Pavia  on  the 
loth  August,  1607.  He  has  left  several  works,  some  of  which  are  highly 
esteemed  even  at  this  day,  among  which  the  one  entitled  *'  De  Prae- 
sumptionibus,  Conjecturis,  Signis  et  Indiciis  Commentaria  '*  is  the  most 
renowned,  and  is  frequently  consulted  not  only  in  the  countries  that  have 
retained  the  Roman  law,  but  also  in  those  governed  by  local  laws.  It  is 
a  work  of  immense  research,  and  displays  extraordinary  sagacity.  Leib- 
nitz esteemed  it  highly,  and  intended  to  abridge  it,  but  his  numerous 
other  occupations  prevented  him  from  carrying  his  intention  into  effect. 
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VII.    BOOK  REVIEWS. 

Commentaries  on  the  Laws  of  England.    By  Herbert  Broom, 
LL.D.,  of  the  Inner  Temple,  Barrister  at  Law;  Reader  in  Com- 
mon Law  to  the  Inns  of  Court ;  author  of  **  A  Selection  of  Leg^ 
Maxims,'*  etc.;  and  Edward  A.  Hadley,  M.  A.,  of  Lincoln's 
Inn,  Barrister  at  Law ;  late  Fellow  of  Trinity  College,  Cambridge. 
In  two  volumes ;  with  Notes  by  William  Wait,  Counsellor  at 
Law.     Albany,  N.  Y.:    John  D.  Parsons,  Jr.     1875. 
These  two  handsome  and  compact  volumes  are  no  doubt  already 
familiar  to  many  members  of  the  bar,  and  will  soon  become  so  to 
most.     Their  utility  is  so  obvious  that  no  one  can  fail  to  see  it,  and 
the  highly  respectable  name  of  Mr.  Broom  is  of  itself  a  passport  to 
general  favor.     They  are  simply  the  Commentaries  of  Blackstonc 
re-written,  in  such  a  way  as  to  leave  out  what  is  obsolete,  and  to 
add  whatever  has  come  into  being  since  Blackstone  wrote.     T"^ 
undertaking  is  somewhat  a  novelty  in  the  law.    We  have  had  anno- 
tated editions,  revised  editions  and  variorum  editions  of  all  kinds; 
but  the  absolute  re-writing  of  an  old  and  standard  work  is  sotoc- 
thing  that  is  at  least  uncommon.     But  the  novelty  consists  perhaps 
in  the  candor  of  the  writers  as  much  as  in  anything  else ;  for  they 
have  imported  so  much  that  is  really  original  into  the  work  that 
many  and  inferior  authors  would  not  have  hesitated  to  change?  ^" 
arrangement  of  the  matter  a  little,  and  to  claim  that  it  was  a  <^^ 
book.     But  here  we  have  all  the  chapters  and  divisions  of  Bl^^*^ 
stone  faithfully  and  honestly  preserved.     No  literary  trustee  cO«** 
have  performed  the  labor  with  more  commendable  fidelity.     ^^ 
haps  greater  changes  have  taken  place  in  the  laws  of  England  st'^ 
the  great  commentator  laid  down  his  pen  than  have  taken  pl^ 
in  the  previous  two  centuries.     To  reconstruct  the  law  as  it  ^^^ 
stands  demands  that  corresponding  alterations  should  be  mad^    ^ 


the  present  work;  but  the  edifice  that  Blackstone  erected  has  \f^^  ^ 
no  further  altered  than  the  law  has  been  altered  by  the  hand 
Time.      The  changes   in   the   text  simply  correspond   with     ^•^ 
changes  of  the  law.     Beyond  this  everything  has  been  preserV^^' 
as  if  by  the  natural  instinct  of  filial  piety.     We  believe  that  the   ^^^ 
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ample  thus  set  is  one  worthy  of  being  followed.  If  modern  writers 
would  be  content  to  follow  thus  in  the  footsteps  of  their  honored 
predecessors,  expressing  what  still  remains  true  in  the  very  language 
which  time  has  made  familiar  to  the  profession,  instead  of  seeking 
to  clothe  old  principles  in  new  words,  a  confusion  at  times  akin  to 
that  of  Babel  would  be  happily  avoided,  the  law  would  better  pre- 
serve its  form  and  certainty  and  the  forlorn  hope  of  modesty  would 
receive  an  unexpected  support.  Nor  would  the  merit  of  the  per- 
formance be  diminished  in  any  respect.  To  discharge  such  a  task 
with  accuracy  requires  the  utmost  discrimination,  learning  and 
ability.  It  is  ROt  to  every  daub  that  the  work  of  restoring  the 
paintings  of  the  great  masters  is  entrusted.  Whoever  performs  that 
duty  must  have  a  talent,  an  appreciativeness,  a  discipline,  that 
render  him  not  an  unworthy  associate  of  the  genius  of  the  master 
himself.  The  present  writers  represent  their  task  as  being  **very 
formidable."  No  one  to  whom  it  did  not  thus  present  itself  would 
be  competent  to  undertake  it. 

There  have  been  so  many  sharp  criticisms  by  Bentham,  Austin, 
Ames  and  others  on  the  classification  of  Blackstone,  that  we  almost 
confidently  expected  to  find  some  modification  in  the  present  work 
in  that  respect.  We  have  no  doubt  but  that  many  of  these  criti- 
cisms are  legitimate  and  just;  none  but  that  Mr.  Austin's  proposed 
classification  is  far  more  logical  than  that  of  Blackstone.  But 
there  are  other  things  in  the  world  besides  logic ;  and  among  them 
prominently  are  *'  old  use  and  wont."  Lawyers  are  very  practical 
men  in  such  matters;  less  anxious  to  have  their  tools  arranged  in 
any  symmetrical  order  than  to  have  them  handy  and  bright.  For 
all  these  errors  of  Blackstone,  if  such  they  be,  there  is  the  ample 
retribution  of  long-established  intimacy  and  familiarity.  The  run 
of  his  chapters  is  known  like  that  of  the  alphabet.  A  new  order 
would  not  render  them  more  convenient  or  explicit :  it  would  put 
a  double  labor  on  the  reader  who  is  acquainted  with  the  old.  But 
if  there  is  any  one  who  would  reprove  the  course  thus  pursued  as 
being  a  kind  of  stupid  conservatism  or  tame  servility,  he  can 
scarcely  fail  to  admire  the  self-abnegation  which  it  evinces,  the 
tender  and  affectionate  reverence  with  which  the  venerable  remains 
of  a  great  jurist  have  been  handled. 

The  changes  occurring  in  the  body  of  English  law  since  Black- 
stone wrote  have  been  indeed  vast  and  sweeping;  so  great  that 
some  of  our  law  schools  have — very  unwisely,  as  we  think, — 
dropped  the  Commentaries  from  their  courses  of  study.     But  cer- 
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tainly  no  lawyer  would  dare  avow  ignorance  of  his  stupendous 
work.     Few  could  resist  the  fascination  which  he  threw^around  the 
dryest  topics  of  the  law,  the  attraction  of  a  style  always  graceful, 
always  calm,  always  animated.     Many  lawyers,  and  they  of  the 
best,  make  it  a  rule  to  read  over  the  Commentaries  every  year  or 
two.     Other  books  pertaining  to  special  branches  of  the  law  have 
special  utility;  but  there  is  need  often  to  look  at  the  law  as  a  whole, 
to  see  how  its  different  departments  are  grouped,  how  related,  how 
co-ordinated,  that  we  may  be  able  to  perceive  its  hidden  harmo- 
nies, and  to  avoid  the  mishaps  that  attend  the  keen  but  narrow 
vision  of  the  case  lawyer.     The  present  work  will  enable  many  to 
renew  their  acquaintance  with  an  old  authority  under  circumstances 
of  new  interest.     Whatever  has  been  effaced  by  the  hand  of  inno- 
vation or  the  altered  circumstances  of  more  modern  life  has  been 
replaced  in  such  a  skilful  way  that  the  spirit  of  Blackstone  seems  to 
pervade  the  whole  work;  which  derives  an  increased  attraction 
from  the  fact  that  it  is  the  most  crabbed  part  of  the  law  that  has 
fallen  into  decay,  and  that  legislation  has  abolished  much  that  was 
harsh  in  its  nature,  and  which  Blackstone  unfortunately  seemed 
to  defend.     These  volumes  also  present  a  thoroughly  trustworthy 
chart  of  the  great  outlines,  and  of  very  many  of  the  details,  of  the 
law  of  England  as  it  exists  to-day;  they  show  how  the  bw  has  ad- 
vanced in  some  directions ;  how  in  others  it  has  receded  from  po- 
sitions previously  taken.     As  explanatory  of  the  later  divisions  ot 
the  English  courts,  they  are  of  the  greatest  service.     Nor  is  their 
value  in  any  slight  degree  enhanced  by  the  copious  additions  of 
the  American   editor.     As  such,  Mr.  Wait  has  a  wide  and  well 
deserved  reputation.     Doubtless  some  annotators  have  been  more 
curiously  analytic,  but  hardly  any  more  affluent  in  materials,  or 
possessed  of  more  skill  of  arrangement  and  close  condensation. 
With  the  text  and  these  notes,  the  practitioner  will  have  but  little 
trouble  in  getting  a  hint  or  a  'Mead  "  on  almost  any  question  of 
the  law.    The  real  faults  of  the  book  are  the  very  faults  of  Black- 
stone, somewhat  expunged  and  mitigated  by  time ;  and  the  faults 
of  Blackstone,  constantly  inveighed   against,  have  been  as  con- 
stantly overlooked  in  favor  of  his  tremendous  array  of  preponder- 
ating virtues.     The  book  is  one  that  ought  to  be  read,  and  may  be 
read  both  for  profit  and  for  pleasure ;  it  is  one  to  which  frequent 
recurrence  must  be  made,  a  kind  of  planetarium — if  one  might  be 
allowed  so  to  speak, — in  which  the  whole  system  of  our  law  is  dis* 
played  on  a  reduced  and  intelligible  scale.     It  is  probably  too  late 
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to  speak  of  a  man  of  one  book  as  being  a  dangerous  man ;  but  if 
there  is  any  single  book  of  the  law,  which,  being  thoroughly  under- 
stood by  the  lawyer,  would  render  him  unusually  dangerous  to  an 
adversary,  this  is  perhaps  that  book  above  all  others.  It  contains 
in  itself  the  germ  of  everything  that  is  to  be  found  in  the  law,  and 
whole  libraries  are  made  out  of  the  fabric  which  it  supplies ;  being 
indeed  but  collections  of  logical  conclusions  drawn  from  the  more 
general  principles  here  propounded. 

A  Treatise  on  the  Law  of  Personal  Property.  By  James 
SCHOULER,  author  of  "Domestic  Relations.**  Two  volumes. 
Boston :  I^ittle,  Brown  &  Co.    1876. 

The  first  volume  of  this  work  appeared  in  1873,  *^^  ^^  received 
with  the  same  favor  which  had  been  accorded  to  the  author's  pre- 
vious labors.     The  second  volume,  which  completes  the  plan,  and 
with  the  first  covers  the  entire  ground  of  Personal  Property  Law,  as 
distinguished  from  Real  Property,  has  just  been  published.     We 
are  thus  enabled  to  judge  of  the  scope  of  the  work,  of  the  necessity 
for  it,  and  of  its  merits.    The  author  states  the  reason  which  led 
him  to  undertake  it.     He  chanced  some  years  ago  to  read  the  fol- 
lowing from  Mr.  Bishop:   "Our  law  books,"  observes  this  latter 
gentleman,  **  do  not  to  any  great  extent  treat  of  personal  property 
under  a  separate  head,  the  same  as  they  do  of  real  estate.    A  treatise 
which  shall  do  this  well  is  really  a  desideratum  in  legal  literature.'* 
The  force,  originality  and  justness  of  these  words,  says  Mr.  Schouler, 
induced  him  to  endeavor  himself  to  supply  this  desideratum ;  the 
result  is  the  treatise  now  before  us.     We  confess  to  some  doubts  as 
to  the  wisdom  of  Mr.  Bishop's  remark,  unless  the  term  "personal 
property  "  is  restricted  to  that  which  is  corporeal  and  movable — to 
chattels  personal,  strictly  so  regarded.     If  we  break  through  this 
barrier,  a  work  on  personal  property  embraces  nearly  everything 
in  the  law  except  real  property,  and  we  find  ourselves  in  a  treatise 
on  Personal  Property  in  the  midst  of  the  law  of  Partnership,  Joint 
Stock  Companies,  Stock  in  Corporations,  Bills  and  Notes,  Ships, 
Debts,  Money,  Insurance,  Patents,   Copyrights,  Gifts,  Sales,  etc. 
And  thus  extensive,  indeed,  is  the  plan  of  Mr.  Schouler's  work; 
and  all  the  subjects  above  indicated  and  many  more  are  treated  of 
by  him.    A  plan  so  comprehensive  and  topics  so  important,  in- 
tricate and  complex,  would  require  several  large  volumes  if  it  were 
worked  out  into  great  detail,  and  accordingly  the  author  has  not 
attempted  it.     He  deals  with  principles,  and  his  work,  especially 
39 


6 14  LAW  OF  PERSONAL  PROPERTY. 

the  first  volume,  is  essentially  elementary.  Whoever  reads  it,  un- 
derstanding such  to  be  its  aim  and  character,  will  not  be  disap- 
pointed, and  perhaps  it  would  be  difficult  to  find  any  book  in  which 
the  outline  and  essential  principles  of  the  law  of  the  topics  con- 
sidered are  more  satisfactorily  presented.  The  book  is  an  excellent 
one  for  students ;  and  it  is  almost  equally  useful  to  the  practitioner 
as  a  commencement  point  for  investigations  into  many  of  the  most 
important  practical  subjects  with  which  he  has  daily  to  deal.  In 
one  respect  we  note  an  essential  difference  in  the  character  of  the 
second  volume.  It  deals  alone  with  the  title  to  personal  property, 
embracing  the  great  and  important  subjects  of  Gift,  Sale  and  Bail- 
ment, and  these  are  fully,  almost  exhaustively,  treated.  Nearly 
500  pages  have  been  wisely  given  to  the  subject  of  Sales,  and  it  is 
not,  perhaps,  too  much  to  say,  that  the  American  law,  as  it  exists 
to-day,  is  more  fully  presented  here  than  in  any  other  treatise. 
Mr.  Benjamin's  work — its  comprehensiveness  from  an  English 
standpoint,  its  merits  and  accuracy — is  well  known.  It  is  a  book 
the  loss  of  which  would  be  seriously  felt.  But  it  is  not  distinguished 
for  completeness  of  reference  to  the  American  adjudications.  In 
this  last  regard  Mr.  Schouler's  work  may  well  stand  for  its  comple- 
ment, and  the  two  together  will  give  the  lawyer  and  the  judge  the 
entire  law  on  the  subject,  or  a  clew  to  it.  Gifts  are  considered  with 
an  almost  equal  degree  of  thoroughness,  and  it  is  our  conviction 
that  the  three  chapters  of  Mr.  Schouler  on  Gifts  Causa  Mortis  con- 
tain the  best  exposition  of  the  law  on  that  subject,  full  of  intricacy 
and  conflicting  decisions,  to  be  found  in  any  elementary  treatise. 

D. 
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JURISTS. 

IV.      THE   LAW    AS    AFFECTED    BY   SENSIBILITY   TO    WRONG. 

POSSESSION. 

There  is  probably  less  difference  between  the  views  of 
Savigny  and  those  of  Von  Ihering  than  might  be  at  first  sup- 
posed, and  much  less  than  the  latter  would  seem  to  indicate. 
If  the  charge  of  fatalism,  often  made  against  the  former, 
were  well  founded,  that  difference  would  be  rendered  more 
palpable ;  for  the  latter,  while  accepting  the  pantheism  of 
Hegel,  rejects  the  doctrine  of  immutable  destiny,  with  which 
it  is  commonly  allied,  and  lays  great  stress  on  the  free  initia- 
tive of  the  human  will.  In  one  fundamental  conception  their 
notions  coincide  in  a  rather  unexpected  manner.  Both  of 
these  writers  regard  the  law  as  the  product  of  separate  indi- 
vidual action  having  relation  to  concrete  rights;  and  the 
thought  of  preparing  a  code  of  laws  in  the  closet,  for  the 
government  of  a  people,  would  be  apparently  as  distasteful 
to  the  one  as  to  the  other.  But  a  great  deal  depends  on  the 
spirit  with  which  a  doctrine  is  proclaimed,  and  a  little  increase 
or  diminution  of  energy  makes  all  the  difference  in  the  world. 
Neither  of  them  seems  to  ask,  or  desire,  that  we  should 
examine  the  law  as  a  whole,  with  a  view  to  m.aking  it  a  vehi- 
cle of  any  theory  or  philosophy ;  or,  with  a  view  to  confor- 
40 
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mity  with  any  ideal  standard  of  excellence  or  harmony. 
The  one  regards  the  law  as  a  natural  and  inevitable  emana- 
tion of  society,  which  will  be  in  its  best  and  most  norma\ 
condition  when  left  to  itself.  Individual  acts  will  uncon- 
sciously aggregate  themselves  into  customs,  and  custoix^s 
are  laws  which  may  not  have  attained  maturity.  The  otlier 
traces  the  origin  of  the  law,  likewise,  to  separate  indivi<i*^^^ 
acts ;  but  as  to  the  manner  in  which  the  spirit  of  these  a-ots 
is  to  be  transformed  into  the  law,  he  is  less  explicit,  tho^S" 
he  expressly  denounces  custom  as  being  a  medium  insvitti- 
cient  to  accomplish  the  result.  Yet,  on  the  condition  th^t 
every  man  will  sternly  defend  his  rights,  the  result  "^viii 
somehow  be  accomplished.  In  this  respect,  his  faith  is  ^^^ 
less  unwavering  than  that  of  his  predecessor;  indeed,  ^^ 
might  be  said  to  be  more  confident,  since  it  disdains  all  con- 
sideration of  the  means  by  which  the  law  is  to  be  m^-oc 
responsive  to  individual  acts.  Both  writers  agree  fully  tli^^ 
the  law  is  made  up,  in  whatsoever  manner,  of  the  actions  of 
individuals  relating  to  things  to  which  their  respective  3.n<i 
various  rights  attach,  and  not  by  a  direct  application  of  p^^** 
losophy  to  a  system  of  laws.  It  is  on  this  idea,  at  least,  th^^ 
the  reasoning  of  both  authors  is  mainly  founded. 

The  degree  of  vigor  with  which  Savigny  would  have    ^^^ 
citizen  defend  his  rights,  does  not  sufficiently  appear-        ^ 
does  not  precisely  follow  that,  because  he  would  have    ^^^ 
law  left  to  take  care  of  itself,  he  would  also  recommend    ^^ 
the  citizen  to  submit  tamely  to  imposition  and  wrong.       "*^ 
system  necessarily  pre-supposes  some  relationship  bet^i^^^** 
the  acts  of  men  in  this  respect,  as  well  as  in  all  others,  ^^ 
the  actual  or  progressive  state  of  the  law ;  but  he  leaves  tl^^^ 
acts  to  the  discretion  of  individual  members  of  the  conn^***^' 
xiity  —  within  the  limits  of  the  law — with  the  single  adnn^^* 
tion  that  they  shall  not,  unless  in  exceptional  cases,  th'^^ 
or  disturb  the  even  course  of  the  law's  development  by  ^^T 
intentional  and  direct  interference.     It  is  probable,  ind^^    ' 
that  the  spirit  of  the  general  doctrine  of  submission  to  ^^^^  7 
ing  institutions  would  descend  to  the  details  of  life,    ^^ 
would  recommend  patience  and  concession  under  wroO^ 
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delay,  temporizing,  forgiveness,  and  the  hope  of  better 
things.  These  two  writers  would  recommend  different  classes 
of  virtues,  which,  though  not  opposed  to  each  other,  are 
rarely  to  be  found  highly  developed  in  the  same  character. 
The  one  would  favor  amiability,  kindness,  charity,  and  all 
the  virtues  that  have  -benevolence  for  a  basis ;  while  the 
other  would  inculcate  the  sterner  duties  of  self-sacrifice  and 
uncompromising  zeal  for  truth,  and  hostility  to  every  species 
of  wrong.  The  ideal  citizen  of  Savigny  might  not  accom- 
plish any  tremendous  good  in  the  world,  but  he  would  be  an 
agreeable  friend  and  neighbor,  and  would  do  little  or  no 
harm ;  while  the  ideal  citizen  of  Von  Ihering  would  pur- 
chase the  possibility  of  doing  any  great  good  by  an  extreme 
liability  of  doing  a  very  great  amount  of  harm.  The  latter 
would  be  a  stoic*  the  former,  an  epicurean.  As  there  is  a 
certain  coincidence  in  these  theories,  there  is  also  a  certain 
weakness  which  they  have  in  common.  We  have  endeav- 
ored to  show  that  the  notion  of  Savigny,  that  custom  once 
embodied  in  the  law  can  be  changed  by  a  new  and  opposing 
custom,  is  a  fallacy ;  that  when  the  law  prescribes  a  rule,  any 
one  departing  from  it  will  pay  the  penalty  of  the  law,  and 
will  b^so  far  from  invalidating  the  law  that  he  will  only 
afford  a  new  illustration  of  its  strength.  By  discarding  cus- 
tom as  a  means  of  communication  between  the  citizen  and 
the  positive  law,  without  falling  back  on  legislation,  Von 
Ihering  only  increases  the  difficulty.  He  tells  us  that  if  men 
will  defend  their  rights  with  the  proper  spirit  and  resolution, 
the  law  will  be  forced  into  a  proper  relationship  with  those 
rights,  and  will  be  compelled  to  grant  them  recognition. 
And  here  the  ambiguous  German  word  which  stands  both 
for  "law"  and  "right,*'  and  which  leads  to  much  ambiguity 
of  thought,  becomes  doubly  ambiguous.  If  the  author  has 
reference  to  legal  rights,  it  is  obvious  that  where  a  right  is 
definitely  provided  for  by  law,  it  will  not  depend  on  the  num- 
ber of  law-suits  for  its  extent  or  character.  My  legal  right 
to  my  horse  will  not  be  affected  to  any  extent  by  the  num- 
ber of  law-suits  involving  titles  to  horses,  that  may  be 
brought  next  year.     If,  on  the  other  hand,  the  author  refers 
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to  moral  rights,  which  are  not — but  ought  to  be — recognized 
by  law,  it  is  equally  manifest  that  the  mere  assertion  of  them 
in  hopeless  law-suits  would  not  of  itself  change  the  la^.   \i 
it  is  meant  that  these  fruitless  law-suits  are  a  method  of 
influencing  public  opinion,  which  will  in  its  turn  act  on  the 
Legislature,  it  need  only  be  said  that  the  method  is  preca- 
rious, and  is  unnecessarily  circuitous  and  expensive. 

When  Robespierre  ascended  the  tribune  for  the  last  time 
and  looked  down  on  his  revolted  slaves,  who  were  his 
intended  victims,  the  sudden  approach  of  death  filled  him 
with  dismay,  and  brought  to  him  an  inspiration  to  which  his 
whole  life  had  been  a  stranger.  For  a  moment  he  was  unable 
to  speak.  He  could  only  utter  coarse  and  inarticulate 
sounds.  A  deputy  exclaimed,  **  It  is  the  blood  of  Danton 
that  is  choking  him ! "  The  doomed  Dictator,  gathering 
himself  for  a  last  defiance,  cried  out,  *'  Is  it  Danton,  then, 
that  you  regret?  Cowards!  why  did  you  not  defend  him? 
With  this  dying  retort  the  tyrant  broke  his  fall  from  more 
than  imperial  power  to  the  easily  accessible  level  of  a  scaf- 
fold. 

We  cannot  but  wonder  whether  this  tremendous  passage 
of  history  occurred  to  Von  Ihering  in  writing  th^treatise 
which  we  have  mentioned.  Any  way,  the  theme  is  the  same, 
only  very  much  elaborated.  Whoever  permits,  or  does  not 
resent,  an  injury  or  a  wrong,  makes  himself  a  party  to  it; 

• 

not  only  a  sharer  in  the  guilt,  but  a  cowardly  accessory  m 
crime.  There  must  be  a  certain  degree  of  truth  in  this,  or 
else  the  response  of  Robespierre  would  only  appear  to  ^^  ^^ 
be  an  unmerited  insult ;  but  like  every  other  truth,  it  has  its 
own  limitations,  and  is  susceptible  of  too  wide  an  app^^^^' 
tion.  The  duty  of  resenting  promptly,  persistently  ^^" 
effectually,  if  possible,  every  invasion  of  our  rights,  is  pl^^^" 
on  the  elevated  ground  of  self-sacrifice  to  the  good  of  the 
community ;  if  placed  elsewhere,  it  would  necessarily  degcn- 
erate  into  a  mere  pursuit  of  self-interest  or  self-gratification. 
To  prevent  that  degredation,  we  must  sink  all  selfish  feelmg 
as  much  out  of  sight  as  possible,  and  purify  and  ennoble  *^^ 
passion  of  resentment  by  a  constant  regard  for  the  i^^^ 
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reign  of  right,  and  the  permanent  good  of  our  fellow-men — 
to  be  attained  by  a  prompt  punishment  of  wrong  whenever 
it  makes  its  appearance  within  the  sphere  of  our  personal 
activities. 

But  there  are  cases  where  the  very  suspicion  of  any  selfish 
motive  would  be  necessarily  excluded ;  where  the  sentiment 
in  question  might  be  displayed  under  circumstances  which 
would  forbid  the  common  and  too  ready  reproach,  that  the 
person  who  resents  is  governed  by  his  own  interest,  for  the 
advancement  of  which  he  uses  the  public  good  as  a  cloak. 
If  we  are  to  resent  injuries  done  to  ourselves  under  the  influ- 
ence of  a  hearty  and  courageous  duty  to  society,  why  should 
we  stop  at  that  ?  It  is  as  much  to  the  advantage  of  the 
community  that  the  wrongs  of  others  should  be  redressed,  as 
our  own;  and  an  effort  made  in  one  case  to  resent  an  injury 
will  go  as  far  to  maintain  the  true  rule  of  right  as  if  made 
in  the  other;  only,  the  sacrifice  made  in  resentment  to  an 
injury  done  to  another  would  be  a  more  unquestionable  evi- 
dence of  devotion  to  principle,  than  if  we  had  some  private 
interest  involved  in  the  issue.  No  one  can  doubt  that  there 
is  something  nobler  in  performing  a  duty  to  the  state  in  the 
interest  of  another,  than  in  the  pursuit  of  our  own  'material 
welfare.  Yet,  if  we  followed  this  argument  to  its  legitimate 
conclusion,  we  should  actively  take  sides  with  every  suitor — 
with  every  one  whom  we  might  suppose  to  have  a  wrong  to 
redress;  we  should  become  stirrers-up  and  prompters  of 
strife,  and  should  be  liable  to  be  proceeded  against  as  com- 
mon barrators.  The  induction  would,  therefore,  seem  to  be 
a  little  too  rigorous.  Supposing  Danton  to  have  been  inno- 
cent, the  reproach  of  Robespierre  was  just;  because  it  was 
addressed  to  those  who  had  an  official  duty  to  perform,  and 
who  held  the  power  of  life  and  death ;  but  if  it  had  been 
addressed  to  a  detached  spectator,  it  might  have  lost  its  point. 

To  the  theory  thus  announced,  M.  Vainberg  has  lately 
made  an  interesting  reply ^  We  think  it  but  just  to  give  the 
main  part  of  his  criticism  in  his  own  words.     He  says : 

■  />J  opinions  modemes  des  allemands^  sur  la  notion  du  droit;  far  S, 
Vaindgrg,  Docteur  en  Droit,  Advocat  a  la  Cour  de  Paris,     Paris,  187^. 
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"  According  to  M.  Ihering,  the  law  is  only  a  question  of 
sentiment,  a  question  of  character,  and  whoever  abandons 
his  right  is  a  coward ;  that  is  to  say,  whoever  neglects  to 
bring  a  suit  commits  a  treason,  not  only  against  his  own  per- 
son, but  against  the  public  welfare  as  well.  Consequently, 
the  greater  the  number  of  law-suits  in  a  country,  the  more 
the  sentiment  of  right  in  that  country  will  be  developed, 
because  the  different  members  of  the  community  keep  up  a 
more  energetic  combat  against  injustice.  According  to  M. 
Ihering,  the  man  of  honor  who  is  injured,  or  who  thinks 
himself  to  be  injured,  should  sacrifice  his  entire  estate,  and 
repel  with  indignation  all  attempts  at  conciliation;  for  in 
accepting  any  compromise,  he  abandons  the  ideal  question 
of  justice  in  favor  of  a  sordid  calculation  of  interest.  In 
accepting  any  arrangement,  he  becomes  himself  dishonest, 
for  he  lends  a  hand  to  injustice ;  he  encourages  rascality  and 
bad  faith  ;  he  is  incapable  of  any  noble  and  generous  action; 
and  a  nation  composed  of  such  members  is  forever  lost 
Observe  that  the  author  is  very  careful  to  avoid  any  precise 
definition  of  right ;  for  him,  as  I  have  said,  right  is  a  pure 
question  of  sentiment,  like  love  or  hatred ;  and  as  soon  as 
one  believes  that  his  rights  have  been  invaded,  he  should  be 
ready  to  make  any  sacrifice  in  their  defence.  This  belief  alone 
should  decide  as  to  the  material  existence  of  the  individual; 
and  for  that  alone  he  should  impose  on  himself  heavy  bur- 
dens. 

"If  M.  Ihering  had  descended  for  a  moment  from  ^^^ 
elevated  sphere  of  his  theory,  to  be  present  at  the  practical 
spectacle  of  daily  life,  we  are  persuaded  that  he  would  o^ver 
have  put  forth  such  a  proposition.  Let  us  look  at  daily 
transactions.  Does  any  one  bring  a  suit,  without  a  firm  <^o^' 
viction  of  the  justice  of  his  cause?  What  lawyer  is  there 
that  has  not  heard  his  client  complain  of  the  iniquities  of  ^ 
adversary?  These  are  stereotyped  phrases.  And  if  ^Y 
chance  the  suit  is  lost,  the  client  will  accuse  his  lawy^^  ^* 
incapacity ;  the  court,  perhaps,  of  partiality ;  but  his  t^Sy^ 
will  be  beyond  discussion ;  his  right  will  be  as  clear,  as  l^P^" 
imate,  as  the  divine  justice. 
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"The  theory  of  the  Professor  of  Gottingen  is  as  dangerous 
for  private  right  as  for  public  right.  Suppose  an  individual 
having  a  conviction  of  his  right  that  cannot  be  shaken — a  con- 
viction that  ^he  different  courts  do  not  share — and  who  can 
not  obtain  by  legal  means  the  recognition  of  what  he  calls 
his  perfect  right.  Following  the  theory  of  M.  Ihering,  the 
response  is  not  doubtful.  The  man  who  believes  firmly  in 
his  right  should  sacrifice  everything  for  it.  He  should  then 
demand  justice  by  the  ultima  ratio,  by  his  own  strength.  He 
should  take  up  arms  against  a  judgment  that  he  believes  to 
be  iniquitous.  If  every  one  who  has  lost  a  suits  hould  follow 
the  instructions  of  our  author,  what  would  become  of  the 
existence  of  society,  and  the  safety  of  the  state  ?  But  let 
us  render  our  opinion  still  clearer  by  means  of  another 
example. 

"  Let  us  imagine  a  suitor  prosecuting  an  undoubted  right 
that,  through  a  combination  of  circumstances,  is  lost  in  the 
courts  of  various  jurisdictions — and  we  know  that  the  best 
cases  may  be  lost.  The  losing  suitor  submits  to  the  judg- 
ment. Does  the  right,  from  this  simple  fact,  cease  to  exist  ? 
Can  the  opinions  of  the  different  judges  abolish  the  immut- 
able notion  of  right  ?  We  think  not ;  and  the  proof  is  found 
in  the  doctrinal  variations  of  jurisprudence. 

"  The  idea  of  right,  then,  does  not  depend  singly  on  indi- 
vidual belief;  it  is  not  a  pure  question  of  sentiment,  chang- 
ing with  time,  country,  vocation  or  character.  The  principle 
of  right  is,  above  all,  the  result  of  reflection ;  not  individual, 
but  human  reflection.  The  analogy  which  M.  Ihering  seeks 
to  establish  between  two  nations  and  two  parties  to  a  law- 
suit is  without  value ;  the  example  is  ill  chosen ;  for  such  a 
comparison  is  impossible.  A  nation  fighting  for  a  league  of 
land  despoiled  from  its  territory  combats,  in  effect,  for  its 
existence  and  for  its  national  honor.  If  it  is  vanquished  in 
this  just  war,  victory  establishes  no  right  against  it.  It  suc- 
cumbs merely  to  the  oppression  of  force.  Victory  of  arms 
is  not  the  result  of  human  reflection,  but  it  is  the  result  of 
hazard  and  brutal  force.  But  in  the  suit  of  the  farmer  for  a 
few  feet  of  land,  on  the  contrary,  the  judgment  rendered  by 
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the  competent  jurisdiction  creates  a  right,  resulting  from 
human  reflection,  guaranteeing  the  public  safety.  Between 
the  wars  of  nations  and  litigations  of  private  right  there  is 
no  analogy.  In  the  case  of  private  right,  the  result  of  the 
suit  is  foreseen  by  the  prescription  of  the  formal  law ;  in  the 
contests  of  nations,  the  result  is  unknown ;  it  is  abandoned 

• 

to  the  uncertainty  of  hazard.  And,  unhappily,  experience 
instructs  us  that  victory  is  not  always  on  the  side  of  the 
right.  What  would  M.  Ihering  say  of  a  nation  too  feeble  in 
number,  or  insufficiently  prepared,  going  to  war  for  a  league 
of  land  against  a  powerful  neighbor  ?  Would  he  advise  it 
to  undertake  the  struggle?  We  have  too  good  an  opinion 
of  the  judgment  of  the  Professor  of  Gottingen  to  believe  it 
Still,  in  the  domain  of  private  rights,  there  will  always  be  a 
miller  at  Sans  Souci  to  resist  even  a  king  as  powerful  as 
Frederick  II,  who  may  wish,  arbitrarily,  to  destroy  his  mill. 
*'  Private  right  is  limited  within  a  sphere  that  is  precise  and 
determined  ;  and  hence,  its  results  are  almost  always  certain. 
In  a  well-organized  state,  such  as  the  greater  part  of  the  states 
of  Europe,  the  principles  of  law  are  equally  fixed  and  cate- 
gorically established.  It  is  not  the  law  that  varies ;  it  is  the 
opinion  of  its  application.  Thus,  to  remain  within  the  series 
of  examples  given  by  M.  Ihering,  the  law  of  property  is  jurid- 
ically formulated  in  our  code.  Every  attack  will  hence  be 
defended  by  the  law,  and  the  protection  thus  afforded  will 
be  especially  invoked  by  the  tiller  of  the  soil,  since  it  is  he 
that  has  the  sentiment  of  property  the  best  developed.  But 
where  M.  Ihering  sees  only  a  good,  we  see  the  greatest  dan- 
ger for  the  existence  of  society.  It  is  to  be  feared  that  the 
tiller  of  the  soil,  too  susceptible  in  his  sentiment  of  property* 
will  permit  himself,  by  a  simple  supposition  of  bad  faith  on 
the  part  of  his  adversary,  to  be  drawn  too  easily  into  an 
exorbitant  expense,  that  will  lead  to  his  ruin.  Every  otit 
who  begins  a  suit  ascribes  bad  faith  to  his  adversary,  ^^^ 
also  feels  a  consciousness  of  right.  This  is  a  general  rule 
that  is  confirmed  by  experience.  There  is  no  one  in  ^"^ 
world  that  does  not  pretend  to  know,  or,  to  use  the  expres- 
sion of  M.  Ihering,  to  feel,  his  right.     The  law,  they  all  sayi 


CONTROVERSIES    OF    MODERN   JURISTS.  623 

is  good  sense ;  is  the  sentiment  of  justice.  And  as  each 
attributes  to  himself  good  sense  and  the  sentiment  of  justice, 
he  attributes  to  himself  at  the  same  time  an  exact  knowledge 
of  what  is  law.  He  is  only  ignorant  of  the  fact  that  the 
notion  of  law  is  not  the  result  of  individual  sentiment,  but  is 
truly  the  general  result  of  human  reflection.  The  law,  above 
all  private  law,  is  not  the  product  of  sentimentality ;  it  is,  on 
the  contrary,  the  product  of  pure  reason,  resulting  from  the 
application  of  philosophic  speculation  to  the  materiality  of 
facts.  It  is  on  this  account  that  the  husbandman  may  under- 
stand his  right,  and  that  he  exposes  himself,  unless  he  takes 
counsel  from  a  man  of  the  law,  of  engaging  in  a  suit,  the 
issue  of  which  may  be  unfavorable  to  him.  We  think  that 
the  less  susceptibility  he  shows  in  such  case,  the  less  he 
assumes  bad  faith  in  his  adversary,  the  nobler  his  sentiments 
will  be,  the  higher  will  be  his  notion  of  justice ;  for  one  hav- 
ing a  knowledge  of  law,  and,  consequently,  an  exact  senti- 
ment of  legality,  will  avoid  law-suits  as  much  as  possible, 
and  will  be  a  partisan  of  conciliation.  In  actual  life  lawyers 
have  very  few  suits  of  their  own  to  discuss ;  and  modern 
legislation  tends  justly  to  diminish  the  number  of  law-suits, 
and  to  augment  the  means  of  conciliation.  We  have  only 
to  recall  the  attempts  made  to  enlarge  the  jurisdiction  of 
justices  of  the  peace,  of  arbitrators,  etc.,  which  show  that  a 
great  number  of  law-suits  is  not  considered  a  proof  of  a 
greatly  developed  sense  of  justice  among  a  people.  We 
think,  with  the  great  body  of  jurisconsults,  and  with  public 
opinion,  that  a  considerable  number  of  law-suits  in  a  country 
indicates  rather  a  diseased  condition — an  abnormal  condition 
— ^the  issue  of  general  discomfort ;  while  conciliation  denotes 
the  pacific  spirit  of  a  nation  truly  civilized,  having  a  knowl- 
edge of  its  rights  and  the  sentiment  of  justice.  A  man  who 
has  many  law-suits  is  not,  on  that  account,  either  an  excel- 
lent patriot  or  a  courageous  soldier. 

"  What  we  have  said  of  the  tiller  of  the  soil  applies  equally 
to  the  military  officer.  In  what  M.  Ihreing  says,  there  remains 
a  reminiscence  of  the  student  of  the  German  universities. 
He  measures  honor  by  the  number  of  scars  that  the  students 
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make  reciprocally  in  their  semblances  of  duels.  We  are  but 
little  touched  by  this  trenchant  reasoning.  The  officer  by 
the  insolence  of  his  character,  in  placing  his  reason  at  the 
end  of  his  sword,  does  not  convince  us  of  his  right ;  the 
most  that  he  shows  us  is,  that  he  is  willing  to  add  infamy  to 
an  act  of  injustice.  A  swash-buckler  is  not  a  man  of  honor 
simply  because  he  can  handle  arms  better  than  myself. 
Susceptibility,  greater  or  less,  proves  absolutely  nothing  as 
to  the  development  of  the  sentiment  of  right.  Moral  irrita^ 
tion  is  most  frequently  produced  by  physical  irritability ;  and 
a  too  rapid  circulation  of  the  blood  has  certainly  nothing  to 
do  with  the  notion  of  right. 

"  The  typical  Englishman  that  M.  Ihering  refers  to  as  a 
model,  in  resisting  the  exactions  of  the  inn-keeper  and  the 
coachman,  preferring  to  expend  a  hundred-fold  rather  than 
pay  a  sum  improperly  demanded,  remains  for  us  an  exception, 
having  no  connection  with  the  truth  of  facts.  Comnnonly, 
the  Englishman  is  too,  much  of  a  gentleman  to  discuss  the 
insignificant  value  of  an  object.  For  the  rest,  the  conclu- 
sions derived  by  M.  Ihering  from  this  resistance  are  purely 
arbitrary.  We  contest  the  proposition  that  the  English  pos- 
sess a  more  developed  sentiment  of  justice,  a  greater  respect 
for  property  than  other  people.  The  civilized  nations  of 
Europe  perfectly  sustain  a  comparison  with  them.  Statistics 
show  us  that  the  most  frequent  crimes  in  England  are  attacks 
on  property;  that  is,  crimes  committed  from  covetousness 
and  cupidity ;  while  in  France  the  most  of  the  crimes  are 
produced  by  a  false  sentiment — by  passion,  love,  hatred^ 
jealousy,  etc. 

"  I  believe  that  I  have  shown  that  the  argument  of  ^** 
Ihering  is  destitute  of  all  serious  foundation.  His  system  ^ 
only  an  edifice  artificially  combined,  to  which  we  do  not  deny 
a  certain  subtlety,  but  which  evidently  lacks  all  logical  sp*^  ' 
His  theory,  we  have  said,  is  dangerous  and  fatal,  not  only  ^° 
private  law,  but  also  for  public  law." 

After  this,  M.  Vainberg  makes  an  attack  on  the  argui^^" 
of  the  German  professor  based  on  political  considerati^** ' 
He  discovers  an  effort  to  justify  the  dismemberment  of  ^^ 
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French  Empire,  under  the  mantle  of  a  philosophic  enquiry. 
The  Germans  had  a  strong  sentiment  of  their  right  to  Alsace 
and  Lorraine;  they  vindicated  that  sentiment  by  force  of 
arms,  and  the  sentiment  was  sanctioned  by  the  success  of 
war.  Thus  the  right  was  established  beyond  dispute.  We 
should  hardly  expect  a  Frenchman  to  yield  in  debate  to  the 
force  of  this  reasoning ;  to  him,  this  is  merely  the  consecra- 
tion of  might.  One  claims  a  thing,  and  he  succeeds  in  get- 
ting it  by  force  against  a  weaker  adversary.  Doubtless  he 
will  be  willing  to  cut  off  discussion  at  this  point ;  but  an 
accomplished  fact  will  not  prevent  a  review  of  the  moral 
rights  of  victor  and  vanquished.  That  question  can  never 
be  settled  except  at  a  distance  from  the  smoke  of  battle,  in 
the  silent  courts  of  conscience,  by  reference  to  principles  of 
justice,  concerning  which  there  is  less  dispute  than  there  is 
about  the  existence  or  operation  of  many  physical  laws.  We 
can  hardly  expect  a  German  and  a  Frenchman  to  keep  quite 
cool  when  the  discourse  turns  on  Alsace  and  Lorraine.  That 
is  a  painful  subject ;  the  great  international  ulcer  into  which 
all  other  sores  run.  And  yet  M.  Vainberg  exhibits  rather  a 
commendable  moderation ;  though  we  suspect  that  his  sur- 
mise, that  tlie  professor  wrote  with  a  political  object  in  view, . 
may  be  unfounded. 

It  might  hardly  seem  to  be  fair  to  suppose  that  Von  Iher- 
ing  counsels  open  revolt  for  every  suitor  who  has  lost  a 
cause  that  he  thinks  that  he  ought  to  have  gained ;  and  yet 
we  do  not  see  how  that  conclusion  can  be  expelled  from  his 
argument.  If  it  is  the  highest  duty  of  a  man  to  resent  an  injury, 
so  that  he  may  deter  men  from  the  commission  of  injustice^ 
and  thus  lessen  the  amount  of  wrong  that  prevails  in  the 
world ;  if,  in  the  pursuit  of  his  right,  he  cannot,  without  base- 
ness and  moral  dereliction,  stop  for  a  moment  to  count  the 
cost,  there  will  be  no  excuse  for  him  if  he  fails  to  pursue 
his  ideal  object  to  the  last  limit  that  can  possibly  be  attained. 
Why  should  he  stop  at  revolt,  or  any  other  thing,  when  the 
ever-sacred  cause  of  Right  is  involved  ?  Does  not  the  sol- 
dier fight  all  the  way  up  the  rock  of  Gibraltar,  surrounded 
by  suffering,  danger  and  death,  for  a  six-pence,  when  a  hack 
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driver  would  charge  you  twice  the  amount  for  carrying  you 
half  the  distance  ?  What  is  this  uneasy  life,  with  its  false 
hopes  and  fears,  its  poor  delights,  the  heart  turning  painfully 
on  its  axis,  compared  with  the  lofty  conception  of  duty  ? 

To  all  these  questions  there  is  an  answer  perfectly  adequate, 
though  by  no  means  satisfactory.  It  is,  that  human  virtue, 
though  not  repulsive  like  vice,  is,  after  all,  commonly  quite  a 
homely  kind  of  thing.  Most  of  life  is  prose,  and  not  poetry. 
The  sternest  duty  does  not  command  us  to  sacrifice  our  estates, 
our  lives,  our  families,  in  pursuit  of  an  ideal  good,  however 
true  may  be  the  principle  that  underlies  it ;  for  virtue,  as 
well  as  everything  else,  is  bound  in  the  hard  bonds  of  prac- 
tical life;  she,  too,  must  take  note  with  a  wary  eye  of 
times  and  seasons,  and  descend  from  the  lofty  perch  of 
speculative  theory,  and  make  a  sordid  and  ignoble  study  of 
chances.  Why  should  a  man  blast  all  his  prospects  in  life, 
sacrifice  life  itself,  bereave  those  who  are  dear  to  him,  because 
some  miscreant  has  committed  a  slight  trespass  upon  his 
property  ?  If  he  is  a  man  of  sense,  he  knows  full  well  that 
a  fruitless  revolt  will  only  rivet  the  chains  of  despotism  more 
securely;  that  an  unsuccessful  law-suit  will  do  nothing  to 
strengthen  the  right  for  which  he  contends.  He  will  not  only 
consider  his  injury,  but  also  the  state  of  his  proofs.  He  may 
have  a  world  of  resentment,  and  not  know  a  syllable  of  the 
Corpus  Juris.  He  will,  therefore,' go  to  a  lawyer,  who  has 
made  that  a  study.  He  will  carefully  consider  the  chances 
of  success  or  defeat,  and  will  act  accordingly.  This  is  all 
very  tame  and  spiritless ;  a  vile  compromise  With  the  inevita- 
ble Here  is  a  base  desertion  of  right — the  man  compromises 
with  injustice;  he  is  a  slave  and  coward.  This  would  pos- 
sibly be  true,  if  the  question  could  be  completely  insulated ; 
but  in  this  life,  questions  are  not  generally  singly  presented. 
Besides  the  particular  right  which  has  been  invaded,  the 
injured  party  has  other  rights  that  he  must  protect — the 
rights  of  life,  liberty  and  property.  To  sacrifice  these  in  a 
petty  contest,  about  a  matter  involving  some  trifling  amount, 
would  consist  neither  with  wisdom  nor  duty,  even  though  he 
could  console  himself  with  the  reflection  that  he  was  pursu- 
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ing  some  ideal  notion  of  right ;  about  which,  indeed,  he  need 
not  concern  himself  over  much,  for  the  conception  of  right, 
the  ideal  glory  that  he  seeks,  was  perceived  from  the  begin- 
ning of  the  world,  and  will  continue  in  undiminished  splen- 
dor infinitely  long  after  he  shall  have  ceased  to  exist.  One 
may  certainly  be  directed  by  the  stars,  and  yet  pay  a  due 
attention  to  the  obstructions  that  incumber  his  immediate 
pathway. 

It  is  no  doubt  true  that  if  A  should  spend  all  his  estate  in 
apprehending  and  punishing  a  trespasser,  he  might  render 
the  premises  of  B  less  liable  to  be  trespassed  upon,  and 
might  do  the  state  some  service ;  but  yet,  in  this  world,  B  is 
expected  to  keep  a  watch  over  his  own  property,  and  the 
state  has  no  right,  under  ordinary  circumstances,  to  expect 
that  the  citizen  will  sacrifice  his  all  in  deference  to  some- 
dream  of  the  common  good,  or  even  the  common  good  itself. 
The  doctrine  is  but  an  offshoot  of  that  altruism  that  teaches 
that  every  man  should  neglect  his  own  interests  in  order  to 
look  after  those  of  others,  regardless  of  the  fact  that  each 
best  knows  his  own  wants,  and  can  best  provide  for  them, 
and  that  the  doctrine  of  complete  and  habitual  self-immola- 
tion leads  to  no  general  prosperity,  but  is  full  of  cross-pur- 
poses, perplexity,  dissatisfaction  and  disappointment.  But 
this  new  species  of  the  doctrine  is  destitute  of  the  spirit  of 
benevolence,  on  which  it  is  usually  made  to  rest,  and  is  called 
on  to  act  in  obedience  to  the  commands  of  resentment. 

It  may  be  admitted  that  it  is  the  sense  of  a  wrong  suffered, 
or  of  probable  or  fancied  injur>%  that  lies  at  the  bottom  of 
all  law ;  and  yet,  it  is  not  true  that  it  is  the  active  resentment 
against  injustice  that  hardens  into  legal  principles  and  estab- 
lishes the  legal  order  of  life.  It  is,  indeed,  this  resentment, 
for  real  or  fancied  injuries,  that  makes  lynch  law  and  the 
duel ;  but  these  are  not  law  at  all ;  they  are  simply  the  end 
and  overthrow  of  law.  The  law  which  is  thus  overthrown 
and  trampled  upon  is  not  the  product  of  the  transfent  feeling 
of  resentment,  but  of  reason  that  observes  all  things,  and 
perceives  in  this  common  passion  of  resentment  only  one  of 
the   factors  that  enters  into  the  solution  of  a  many  sided 
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problem.  Theft  creates  resentment.  The  reason  is,  that  it 
is  a  violation  of  the  principles  of  natural  justice,  and  the  law 
is  modeled  on  the  principles  thus  called  in  question,  and  not 
specially  on  the  resentment  which  it  may  produce.  It  is  true 
that  there  will  generally  be  a  greater  resentment  of  an  act 
of  gross  injustice  than  that  of  one  of  trifling  injustice.  That 
is  the  natural  effect  of  the  sentiment  of  right.  We  are  more 
shocked  at  a  great  crime  than  at  a  petty  one.  This  is  not  an 
unaccountable  manifestation  on  which  the  law  is  based;  it  is 
only  one  out  of  many  evidences  that  justice  has  been  more 
extensively  violated  in  the  one  case  than  the  other.  That 
the  law  should  keep  in  view  principles  of  justice,  and  not  the 
depth  of  the  tide  of  resentment,  is  transparent.  There  was 
a  time  in  England  and  Scotland  when  a  particular  religious 
ceremony,  perfectly  reverent  and  harmless,  would  cause  a 
deeper  and  more  general  resentment  than  almost  any  crime 
known  to  the  law.  This  feeling  had  its  effects  on  the  law- 
effects  profoundly  to  be  deplored.  The  legislator  based  the 
law  on  that  sensibility  which  our  author  contends  should  be 
•the  measure  and  foundation  of  all  law.  It  is  true  that  a  vast 
display  of  sensibility  is  apt  to  have  an  effect  on  legal  rules; 
but  this  tendency  is  one  that  is  sedulously  to  be  guarded 
against.  To  say  that  the  law  is  founded  on  sensibility,  is  to 
refer  people  to  passion  as  a  guide,  and  to  distrust  that  calm 
and  sober  reason  that  should  continually  pervade  and  ani- 
mate the  law ;  to  reduce  the  law  habitually  to  the  pathologi- 
cal condition  into  which  it  often  temporarily  falls  in  times  of 
revolution  and  violence. »  To  say  that  the  law  is  emotional, 
and  not  logical,  because  it  is  an  emotion  that  first  teaches 
man  the  need  of  laws,  is  about  as  correct  as  it  would  be  to 
say  that  the  science  of  mathematics  is  emotional,  because 
men  engage  in  its  study  from  a  passion  for  knowledge. 

This  we  take  to  be  the  truth  on  this  subject;  but  it  is  not 
quite  the  whole  truth ;  and  the  rest  of  the  truth  lies  on  the 
other  side,  and  is  entirely  too  small  to  support  the  mighty 
superstructure  of  theory  that  has  been  so  ingeniously  built 
upon  it.  But  such  as  it  is,  let  us  state  it  fairly ;  for  we  can 
not  say,  with  M.  Vainberg,  that  the  theory  is  destitute  of  all 
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foundation.  There  is  a  certain  duty  resting  on  every  mem- 
ber of  a  community  to  aid  in  the  enforcement  of  the  laws. 
The  precise  extent  and  obligation  of  that  duty  cannot  be 
defined  by  any  general  rule ;  but  because  it  cannot  be  thus 
defined  it  is  not,  therefore,  boundless.  It  must  depend  to 
some  extent  on  the  situation  of  the  parties,  and  all  the  cir- 
cumstances of  the  case.  The  duties  of  juries,  and  of  all 
persons  acting  in  official  position,  are  marked  out  with  suffi- 
cient clearness.  But  their  duties  must  be  supplemented  by 
the  voluntary  activity  of  private  citizens.  It  is  true  that  pri- 
vate citizens  are  often  apathetic  in  such  matters.  The  law 
makes  a  note  of  that  fact,  and  seeks  to  provide  a  proper 
stimulus.  It  offers  rewards  for  the  apprehension  of  crimin- 
als ;  it  divides  a  penalty  with  the  informer ;  it  makes  it  a 
crime  to  compound  a  felony.  By  these,  and  such  like  means, 
and  the  maintenance  of  criminal  jurisdictions,  grand  juries, 
public  prosecutors  and  a  police  force,  the  state  endeavors  to 
preserve  in  its  integrity  that  part  of  the  law  most  essential 
to  be  preserved,  and  which  would  otherwise  suffer  and  be 
impaired  from  the  supineness  of  the  private  citizen.  If  it 
were  necessary,  doubtless  the  law  would  go  further ;  but  it  is 
not  necessary.  The  force  of  resentment  for  private  wrong 
has  been  adequately  tested  by  long  experience.  It  is  known 
with  sufficient  accuracy  how  far  it  may  be  trusted,  and  the 
laws  are  disposed  accordingly.  That  its  activity  will  extend 
over  a  wide  field  is  well  known.  Self-preservation  is  indeed 
the  first  law  of  nature.  Men  are  generally  sufficiently  tena- 
cious of  their  private  rights ;  and*  excessive  gentleness  and 

^  meekness,  though  occasional  sins,  are  not  commonly  the 
prevailing  sins  of  the  race.  The  trust  is  not  ill  reposed. 
There  can  hardly  be  a  doubt  that,  with  all  our  oaths  of 
office  and  official  bonds,  the  duty  of  defending  private  rights 
is  much  better  performed  than  official  duty — just  as  men 
attend  more  assiduously  to  their  own  business  than  to  the 
business  of  others.  Every  lawyer  knows  that  one  of  the 
most  difficult  and  thankless,  and  yet  one  of  the  most  impe- 
rious duties  of  the  profession,  consists  in  keeping  down  pas- 

.  sionate  and  useless  litigation.     The  client  comes  to  him  with 
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a  burning  desire  for  revenge,  having  a  good  case,  if  ever 
there  was  a  good  case ;  and  to  his  confiding  nature  it  sounds 
like  a  reproach  and  an  accusation  to  be  told  that  he  has  no 
case  at  all.  The  best  lawyer  may  mistake  the  law,  a  poor 
lawyer  is  almost  certain  to  do  so,  the  dishonest  lawyer  will 
inflame  the  impetuous  spirit  of  revenge  that  goads  his  client 
to  litigation.  It  follows  that  instead  of  there  being  too  few 
law-suits,  there  are,  or  there  is  danger  that  there  may  be,  on 
the  whole,  too  many ;  there  is  an  excess  of  resentment,  lead- 
ing to  a  waste  of  time  and  money,  perpetuating  ill-feeling 
and  promoting  discord.  At  this  point  tlje  law  intervenes  in 
another  direction,  in  order  to  break  the  force  of  a  resent- 
ment that  in  a  moderate  degree  and  in  certain  cases  is  useful, 
but  wiiich  produces  a  balance  of  evil  by  its  excess;  and  it 
expressly  favors  compromises,  arbitration  and  family  settle- 
ments. The  passion  of  resentment  for  a  wrong  may  indeed 
be  compared,  as  was  said,  to  that  of  love,  that  develops  itself 
suddenly  and  burns  with  a  fierce  and  unrelenting  heat;  but, 
like  the  passion  of  love,  it  may  spring  from  improper 
motives;  it  may  be  fixed  on  unworthy  objects,  or  objects 
beyond  its  reach;  it  may  be  blind,  and  may  bring  ruin  and 
destruction  in  its  train;  of  itself  it  is  no  guaranty  of  wis- 
dom, or  virtue,  or  truth  in  its  possessor,  or  of  moderation  and 
justice  in  the  means  by  which  it  will  seek  to  accomplish  its  ends. 
Doubtless  there  are  cases  where  the  vigilant  and  persistent 
resentment  thus  preached  is  demanded  as  a  duty.  Doubtless 
resistance  to  tyrants  is  obedience  to  God.  And,  without 
resting  on  such  an  extremg  instance,  it  may  be  said  that  an 
active  resentment  of  official  injustice  will  have  a  very  happy^ 
effect  in  quickening  the  sense  of  official  responsibility.  It  is 
sufficiently  evident  that  if  every  man  would  stand  firmly  by  his 
rights  in  such  cases,  extensive  plunder  by  officials  would  be 
rendered  impossible.  In  such  case,  too,  the  individual  would 
have  the  moral  support  afforded  by  tlie  consciousness  that,  in 
resisting  a  petty  exaction,  he  would  be  fighting  the  battle  of 
the  community  at  large ;  a  consolation  that  must  be  some- 
what remote  and  weak  when  he  resents  some  trifling  offence 
committed  on  his  rights  by  a  private  citizen. 
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There  are  cases,  also,  where  a  sense  of  duty  will  demand 
the  most  ruinous  sacrifices ;  where  one  must  simply  die  if 
need  be,  and  ask  no  questions ;  where  the  soldier  must  give 
up  his  life,  leaving  his  widow  and  orphans  to  the  country ; 
where  the  martyr  must  clotlie  himself  with  his  **  shirt  of  fire." 
In  such  emergencies,  the  doctrine  of  the  German  professor 
is  perfectly  true,  and  is  not  without  foundation.  In  such 
cases,  too,  the  motive  will  hallow  the  act.  The  war  in  which 
the  soldier  surrenders  his  life  may  be  useless  and  unjust,  as 
most  wars  are ;  but  if  he  had  no  hand  in  bringing  it  about, 
that  circumstance  will  not  stain  the  glory  of  his  act.  The 
martyr  may  have  died  for  a  theological  abstraction ;  but  as 
it  was  vital  to  his  principles  of  faith,  which,  on  the  whole, 
tended  to  the  benefit  of  humanity,  the  crown  of  martyrdom 
cannot  be  denied  him.  But  it  is  no  less  than  an  egregious 
error  to  make  of  these  exceptional  cases  a  rule  of  conduct 
for  the  ordinary  affairs  of  men ;  it  is  to  mistake  the  dignity 
of  the  occasion  that  demands  or  justifies  such  a  sacrifice. 

Without  seeming  to  make  light  of  views  seriously  put 
forth,  and  no  doubt  seriously  entertained,  it  might  be  sug- 
gested that  this  doctrine  has  been  exhaustively  treated  by  a 
man  of  great  and  singular  genius.  He  perceived  that  an 
excess  of  virtue  is  a  vice;  he  detected  the  lurking  ridicule 
that  is  concealed  in  a  too  lofty  aspiration ;  and  recalled  virtue 
to  her  homely  and  useful  toils  on  the  surface  of  the  earth, 
among  common  men  and  women.  He  had  lost  an  arm  at 
the  battle  of  Lepanto,  and  he  passed  through  a  life  of  pov- 
erty and  neglect  to  the  belated  reward  of  posthmous  fame. 
l}e  had  felt  the  enthusiasm  of  the  soldier,  and  doubtless  the 
resentment  caused  by  wrong,  contempt  and  insolence. 

"Cervantes  smiled  Spain's  chivalry  away," 

and  with  it  the  greater  part  of  the  philosophy  of  which  we 
speak.  Don  Quixote  possessed  natural  resentment  for 
oppression' and  injustice  in  a  high  degree,  and  there  was  no 
ignoble  element  commingled  with  it.  Leonidas  and  his 
three  hundred  died  for  the  liberties  of  Greece ;  but  the 
knight  of  LaMancha  was  willing,  at  any  time,  to  pour  out  his 

41 
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blood  like  water  in  defence  of  the  humblest  victim  of  wrong. 
He  possessed  the  generous  consciousness  that  he  was 
doing  a  service  to  his  country,  and  to  the  world  at  large;  a 
consciousness  that  sweetened  his  labors  and  lightened  his 
heavy,  immeasurable  burden  of  duty.  Yet,  he  brought  no 
practical  good  into  the  world;  on  the  contrary,  much  harm. 
He  released  an  apprentice  from  the  hands  of  a  cruel  master, 
and  punished  the  latter  for  his  cruelty ;  but  when  he  was 
gone,  the  master  whipped  the  apprentice  ten  times  more  than 
at  first  he  intended.  Thus,  in  almost  every  instance,  the 
pragmatical  interference  of  the  knight,  governed  by  the  be^ 
motives,  only  aggravated  the  ills  which  he  sought  to  redress. 
His  virtue  was  of  so  pure  and  unselfish  a  character  that  men 
called  him  mad ;  and  mad  he  was,  beyond  the  possibility  of 
a  doubt.  And  yet  he  fulfilled  in  himself  all  the  conditions 
of  good  citizenship  as  contended  for  by  Von  Ihering ;  resent- 
ing injustice  profoundly,  without  reservation,  that  the  wicked 
might  be  punished,  and  that  the  rest  of  mankind  might  have 
peace. 

The  law  is  so  intimately  and  inextricably  interwoven  with 
morals  and  the  elements  of  human  happiness,  that  any  false 
theory  of  law  has  a  tendency  to  make  men  morally  worse,  or 
more  wretched.  We  have  need,  therefore,  to  examine  the 
speculative  consistency  of  a  theory  less  closely  than  its  prac- 
tical effects.  Plainly,  Savigr^y's  theory,  if  persisted  in,  would 
have  fettered  the  human  intellect,  and  would  have  consigned 
mankind  to  perpetual  slavery.  That  of  Von  Ihering  sieems 
to  us  to  be  even  more  fatal,  as  encouraging  evil  passions  and 
endeavoring  to  give  them  unending  duration.  It  is  true  that 
a  man  cannot  sustain  his  moral  being  without  continual  exer- 
tion, but  there  is  usually  a  sufficient  exertion  in  the  chastise- 
ment and  discipline  of  passion ;  and  with  most  men,  and 
under  most  circumstances,  it  is  easier  to  resent  than  to  for- 
*  give.  If,  liowever,  in  any  given  case  the  situation  is  reversed, 
it  may  well  happen  that  a  sense  of  duty  may  require  us  to 
sacrifice  our  comfort  for  the  public  good,  and  it  may  be  that 
this  duty  may  be  as  imperative  as  it  is  painful ;  but  the  cases 
must  be  carefully  discriminated.     If  the  feeling  of  outraged 
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sensibility  were  only  excited  on  just  occasions,  then  very 
general  maxims  might  be  applied ;  but  where  men  have  one 
real  grievance,  they  have  a  thousand  that  are  only  imaginary. 
An  unfortunate  expression,  a  moment  of  forgetfulness,  a 
cold  look,  will  suffice  to  break  off  friendships,  and  to  lead  to 
long  estrangement,  perhaps  to  a  life-long  enmity.  There  is 
generally  nothing  at  the  bottom  of  the  animosities  that  dis- 
turb the  peace  of  men  and  wear  out  so  many  hearts,  but 
some  unlucky  misconception.  Hatred,  like  love,  is  blind. 
A  nearer  acquaintance  with  an  enemy  will  usually  reveal,  at 
least — if  nothing  better — such  a  strange  blending  and  con- 
fusion of  virtues,  weaknesses  and  vices  as  will  puzzle  the 
understanding  and  suspend  the  judgment.  Under  all  the 
circumstances,  we  cannot  doubt  but  that  it  would  be  far  bet- 
ter if  a  little  more  charity  should  leaven  the  lump  of  human 
infirmity.  We  are  far  from  concluding  that  it  is  the  duty  of 
men  to  tamely  submit  to  every  insult,  wrong  and  outrage ; 
nor  is  there  much  room  to  fear  that  men  will  usually  do  so. 
And  there  is  great  reason  to  believe  that  the  gospel  of  resent- 
ment should  be  preached  with  caution,  and  only  as  occasion 
may  require ;  though  no  one  can  doubt  that  proper  occasions 
do  really  exist. 

The  reference  to  Shylock  must  be  regarded  as  particularly 
unfortunate ;  for  no  one  can  doubt  but  that  it  was  the  duty 
of  the  rapacious  Jew  to  compromise  on  the  fair  and  liberal 
terms  offered  by  Antonio.  He  claimed  the  measure  .of  his 
bond ;  for  the  breach  of  it,  he  felt  the  natural  legal  resent- 
ment of  the  usurper ;  but  that  resentment,  so  far  from  being  a 
sentiment  of  unerring  truth,  serving  as  a  basis  for  the  immut- 
able principles  of  justice,  was  darkly  mingled  with  his  hatred 
of  the  Christian. 

The  argument  that  injuries  should  be  generally  resented, 
lest  some  part  of  the  law  should  fall  into  decay,  is  too  far- 
fetched to  merit  any  serious  consideration.  A  law  that  con- 
tinues to  be  of  any  practical  advantage  to  a  community  can 
not  fall  into  decay.  Nor  is  even  a  law  that  is  not  acted  on 
quite  the  same  as  no  law  at  all.  It  may  be  acted  on  at  any 
time  hereafter,  and  may  have  an  influence  on  the  subsequent 
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development  of  the  law.     It  may,  also,  have  a  persuasive 
and  preventive  effect.     It  would  be  better  for  the  commu- 
nity, of  course,  if  no  more  demand  were  made  on  any  law. 
But   Von   Ihering's   treatise   is   particularly    noteworthy, 
because  it  is  obviously  an  attempt  to  bring  legal  philosophy 
into  a  line  with  the  latest  phase  of  scientific  thought ;  the 
only  attempt,  so  far,  that  has  probably  been  made  in  that 
direction.     His  very  title,  "  Struggle  (combat)  for  the  Right," 
would  seem  to  be  a  reminiscence  of  Darwin's  "  Struggle  for 
Existence."     Mr.  Buckle  spoke  of   uniform  "  laws."      Had 
he  used  the  word  "  forces,**  he  would  have  spoken  the  lan- 
guage of  the  new  science.     It  has  long  been  an  effort  of 
philosophy  to  find  some  simple,  uniform  cause  for  all  the 
various  manifestions  of  which  we  are  conscious ;  some  single 
fabric  on  which  every  visible  figure  is  wrought.     Lucretius, 
and  the   epicureans  generally,  found  that  the  universe  was 
made  up  of  like  atoms  in  varying  combinations.    The  alchym- 
ists  sought  the  absolute  substance,  that,  under  varying  mani- 
festations, would  re-produce  everthing  known  to  us.     To  the 
same  end  Spinoza  resurrected  and  amplified  the  doctrine  of 
pantheism.     Modern  science  relies  on  the  doctrine  of  invisi- 
ble forces.     Substance  is  made  up  of  centers  of  forces — the 
mind  is  a  force.     The  discovery  of  the  commutation  and 
persistence  of  forces  has  gone  a  long  way  to  spiritualize  our 
conceptions  of  the  universe.     It  has  had  an  effect  on  every 
province  of  thought  which  is  the  most  distinguishing  charac- 
teristic of  the  time.     It  has  changed  the  style  of  history ; 
has  invaded  criticism,  expelling  the  former  artistic  style  that 
perceived  everything  in  a  state  of  repose ;  it  pervades  the 
modern  novel ;  it  is  even  apprehended  that  poetry  has  dis- 
appeared before  it,  just  as  the  epic  disappeared  long  ago  in 
the  clearer  light  and  more  confined  spaces  of  modern  life. 
The  application  of  this  philosophy  to  law  and  to  sociology 
has  been  felt  to  be  a  severe  test.     Mr.  Spencer  has  attempted 
it  in  the  one  case,  and  Von  Ihering  in  the  other.     It  is,  per- 
haps, too  early  to  judge  of  the  success  of  the  former,  as  he 
is  still  at  work  on  his  task,  which,  so  far,  does  not  seem  to  be 
very  hopeful.     The  treatise  of  the  latter  has  had  an  exceed- 
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ingly  rapid  and  wide  circulation ;  but  we  do  not  perceive 
that  it  can  be  said  to  ihrow  much  additional  light  on  the 
topic  of  which  it  treats.  It  is  doubtful  whether,  by  merely 
calling  the  influences  on  which  the  law  depends  "  forces,"  we 
shall  add  anything  to  the  sum  of  our  knowledge. 

There  is  a  difficulty  in  the  discussion  of  the  elements  of 
the  law,  government,  morals,  and  everything  pertaining  to 
the  science  lately  called  sociology,  that  has  long  been  seen 
and  felt,  and  that  will  be  seen  and  felt  forever.  We  endeavor 
to  apply  to  the  motives  that  decide  human  conduct  rules  as 
regular  and  decisive  as  those  that  prevail  in  the  physical 
world.  We  do  this  in  order  to  build  up  a  system  that  from 
given  premises  we  may  predict  certain  results.  But  the 
hopes,  aspirations,  fears,  remorse,  love,  hatred,  revenge,  and 
the  thousand  emotions  and  passions  that  move  or  transport 
the  souls  of  men,  are  too  uncertain,  obscure  and  varied  for 
our  definite  apprehension.  We  may,  indeed,  make  a  few 
conjectures,  and  even  state  some  general  principles ;  but  the 
sphere  of  our  observation  is  still  clouded  with  gross  dark- 
ness. Hobbes  and  Spinoza,  yearning  for  some  method  that 
should  confine  philosophy  within  the  iron  chains  of  mathe- 
matical certainty,  cashiered  sentiment  as  a  disturbing  element; 
made  of  the  questions  that  control  the  moral  and  intellectual 
world,  mere  problems  of  geometry ;  described  the  sea  as  if 
it  had  neither  winds,  nor  waves,  nor  tides,  nor  ships,  nor 
floating  wrecks,  nor  moving  inhabitants  of  the  deep ;  as  if  it 
did  not  alternately  reflect  the  quiet  sky  and  the  melancholy 
clouds ;  in  short,  as  if  the  sea  were  destitute  of  change  or 
motion.  They  described  a  sea  that  was  never  seen;  and 
hence,  their  descriptions  could  be  of  little  or  no  utility  to  any 
mariner. 

But  the  later  school  of  philosophers  take  the  other  horn 
of  the  dilemma.  Seeing  that  the  varied  impulses  of  humanity 
cannot  be  discarded  from  any  consideration  of  human  insti- 
tutions without  destroying  the  value  of  any  result,  they 
predicate  of  these  impulses  certain  fixed  principles  and  uner- 
ring rules — seeking  to  bind  the  human  will  in  the  bonds  of 
theory.     This  is  perhaps  even  worse  than  the  other ;  for  it  in- 
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volves  an  impossibility.    It  is  quite  useless  for  Mr.  Spencer  to 
tell  us  that  every  aggregation  of  things  must  take  its  form 
from  the  character  of  the  units  of  which  it  is  composed ;  that 
cannon  balls  can  only  be  piled  in  pyramids  or  wedge-shaped 
heaps ;  and  that  every  community  is  made  up  of  the  individ- 
uals that  compose  it,  and  is  only  the  sum  of  their  various 
qualities.     The  physical  illustration,  any  physical  illustration, 
is  more  apt  to  deceive  than  to  instruct.     From  the  certainty 
of  physical  laws  we  are  asked  to  infer  the  certainty  of  moral 
laws,  which  is  the  very  thing  in  question.     Men  are  not  can- 
non balls.     There  are  no  round  men,  and  there  are  no  square 
men.     The  same  man  is  sometimes  round  and  sometimes 
square ;    round    respecting    one    thing,   square    respecting 
another.     He  constantly  undergoes  such  changes,  from   his 
natural  progress  in  life,  and  a  thousand  circumstances  inter- 
nal  and   external,   as   surprise    himself  and   confound     h^ 
acqfuaintance ;  and  in  the   different  periods  of  his   life    he 
travels  quite   beyond   recognition;    moreover,  the   fugitive 
units  continually  disappear,  and  are  replaced  by  others  that 
are  dissimilar.     If  we   could   suppose   the  cannon  balls   ^^ 
undergo  corresponding  changes,  what  would  become  of  ^^ 
wedge  or  pyramid  ?     We  may  call  the  mind,  sentiment,  pas- 
sion, or  impulse  of  mind,  a  force  if  we  see  proper;  but   ^^ 
need  not  be  misled  by  a  metaphor.     Physical  forces,  *^hc 
most  subtle,  may  be  weighed  and  measured ;  their  moment*^^ 
and  velocity,  their  direction  and  effect,  may  be  calcula^*^  ' 
generally,  with  tolerable  or  absolute  certainty ;  but  no   t^^^ 
has  yet  fathomed,  or  invented  any  gauge  to  measure,  ^ 
sentiments  and  passions  on' which  individual  action  depe^^^* 
To  suppose  any  trustworthiness  and  uniformity  in  these  ^^  ' 
timents,  is  to  ignore  the  innate  weakness  and  variability  ^ 
man ;  and  to  base  any  philosophy  of  law,  revealing  itsel*   ^ 
uniform  rules,  on  a  passion  so  capricious  as  that  of  res^^ 
ment,  would  seem  to  be  the  most  hopeless  of  all  tasks.     ^ 
reason  is  given  to  us,  not  that  it  may  be  guided  by  the  p^" 
sions,  but  that  it  may  discipline  and  control  them ;  and  in  ^y 
accomplishment  of  this  work,  it  finds  in  the  law  one  of  * 
most  valuable  and  enduring  agencies. 
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On  another  ground  of  difference  between  Savigny  and 
Von  Ihering,  we  conceive  that  the  latter  is  not  altogether 
right ;  that  the  former  is  not  wholly  wrong.  Von  Ihering 
regards  the  existing  state  of  the  law  as  being  the  precipita- 
tion into  legal  rules  of  the  residuum  of  the  legal  sentiment, 
resulting  from  legal  conflict  in  the  contention  for  public  and 
private  rights,  the  net  result  of  the  moral  struggle,  the 
equivalent  of  •spoils  in  war.  Personifying  the  forces  by 
which  the  law  is  produced,  he  regards  the  law  as  a  purely 
passive  instrument.  When  there  arises  a  contest  as  to  the 
displacing  of  an  existing  law  by  a  new  law,  it  will  be  decided 
by  the  interests  of  the  various  parties  actually  present  in  the 
contest ;  and  the  existing  law  is  not  preserved  by  any  vis 
inertue.  Now,  this  certainly  is  not  true ;  and  it  is  not  a  little 
singular  to  find  one  who  builds  the  foundation  of  the  whole 
law  upon  sentiment,  referring  the  question  of  the  perpetu- 
ation of  law  to  interest  alone.  There  is  a  certain  amount  of 
truth  at  the  bottom  of  the  theories  of  the  historical  school. 
Existing  law  will  surely  stand  until  it  is  attacked,  and,  when 
it  is  attacked,  it  will  be  apt  to  find  defenders.  Antiquity  is 
revered  for  itself;  old  institutions  are  respected ;  a  fact  that 
explains  the  reason  why  laws  continue  in  force  long  after 
they  have  lost  their  usefulness,  and  even  after  they  have 
become  injurious.  Let  us  suppose  a  person  of  a  peculiarly 
active  and  organizing  mind.  He  joins  with  others  in  the 
formation  of  a  corporation ;  he  takes  the  initiative  in  every- 
thing, draws  up  a  constitution  and  by-laws,  gives  a  definite 
direction  and  form  to  the  corporate  existence,  the  other 
members  passively  assenting.  But  let  the  same  man  become 
a  member  of  a  company  that  has  had  a  long  and  successful 
life,  having  its  immemorial  statutes,  and  regulations,  and  cus- 
toms ;  in  such  case,  he  will  not  be  able  so  freely  to  commu- 
nicate the  impulses  of  his  own  mind  to  the  corporate  being. 
The  old  members  will  stand  on  the  beaten  track ;  they  will 
object  to  new  notions ;  they  will  vote  adversely  to  every  pro- 
posed innovation.  That  this  is  the  result  of  custom  and 
established  usage,  to  a  very  great  extent,  in  the  majority  of 
cases,  cannot  be  denied.     Thus  it  is,  too,  that  laws  long 
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established  acquire  a  strength  of  their  own.     Their  merits 
are  not  canvassed  every  day ;  filial  piety  demands  that   "we 
should  respect  the  institutions  of  our  ancestors ;  and    tliere 
is  a  kind  of  sacrilege  in  attacking  the  venerable  relics  of"   ^^ 
past.     It  is  useless  to  tell  men  that  their  ancestors  were    ^o^ 
necessarily  old  men,  nor  possessed  of  supernatural  wiscJotii ; 
that  the  circle  of  human  knowledge  has  been  greatly  enlsLfg^d 
since  their  time.     For  it  is  to  be  observed  that  the  world  has, 
perennially,  the  appearance  as  if  it  were  just  going  to    ^^^ 
dogs  in  some  direction.     That  it  has  not  done  so  in  the  p^^^ 
we  ascribe  to  the  institutions  that  preserved  it  from  ana-rchy 
and  destruction ;  not  recognizing  the  fact  that  there  is  a.  per- 
petual and  mysterious  influence  that  weakens  human  po^^^^r 
when   it  becomes    strongest,   and    strengthens   it  when    it 
becomes  weakest ;  and  that,  in  the  long  run,  men  will    say 
that  it  happened  all  for  the  best,  not  knowing  exactly  v^h^^ 
the  best  might  have  been. 

The  past  is  a  part  of  our  existence ;  we  cannot  dissever  it 
from  us.     Sometimes  men  and  women  of  great  genius,  ^* 
whom  Lord  Byron  and  Lady  Hester  Stanhope  may  be  taken 
as  examples,  have  endeavored  to  cut  away  the  past ;    ^^^ 
almost  uniformly,  with  mournful  and  disastrous  results.      Tn^ 
French  people,  during  the  great  Revolution,  endeavored  to  o^ 
so;  but,  finding  nothing  beneath  them,  they  clutched  help" 
lessly  and  convulsively  at  the  impossible  antiquity  of  Gr^^^^ 
and  Rome,  and  renewed  the  mockery  of  a  pagan  worsb^P* 
Nature  opposes  moral  as  well  as  physical  restraints  to    ^'^^ 
wanderings  of  the  human  will.     Utility  also  comes  in  fo^  * 
share  of  the  work  of  rendering  a  certain  measure  of  stat>il*^ 
to  the  affairs  of  life.     Men  are  not  willing  to  give  up  I^'*'^^ 
that  are  familiar  for  those   that  are  new,  and  that  must    ^^ 
learned  with*  labor,  and  expounded  with  doubt  and  uti<^^^' 
tainty ;  nor  are  they  willing,  gratuitously,  to  impose  this  lab^^ 
and  discomfort  on  others.     Besides,  the  efficacy  of  laws  con- 
sists, in  a  great  degree,  in  their  adaptation  to  the  habits  aH" 
temper  of  the  people  whom  they  are  to  govern ;  and  th'^ 
adaptation  is  best  secured  by  the  permanent  enforcement  or 
the  same  laws,  having  for  a  result  a  harmony  of  manners  of 
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life  and  law ;  a  habitual  reference  to  the  same  laws,  having 
the  effect  to  build  up  a  mood  of  thought  and  act  akin  to  the 
instincts  of  nature.  Moreover,  there  is  a  sentiment,  wide, 
and  vague,  and  potent,  that  binds  us  by  the  chains  of  affec- 
tion to  things  known  and  familiar.  Familiar  faces  and 
familiar  scenes  are,  in  themselves,  no  better  than  other  faces 
and  scenes ;  but  they  are  dear  to  us  partly  because  they 
serve  to  fence  us  off  from  the  oppressive  sea  of  the  unknown, 
-where  everything  is  suggestive  of  ignorance,  helplessness, 
experiment,  and  probable  calamity  that  cannot  be  measured. 
And  the  same  sentiment  necessarily  connects  itself  with  the 
laws,  which  affect,  for  good  or  evil,  all  the  interests  of  man- 
kind. It  is,  therefore,  not  true  that  the  doctrines  of  the  his- 
torical school  of  jurists  are  wholly  false.  They  are  based  on 
the  essential  elements  of  humanity,  on  the  necessary  routine 
and  discipline  of  life,  the  most  enduring  instincts  of  the 
human  heart.  Every  new  law  bears  a  relation  to  the  old 
law  and  grows  out  of  it ;  and  hence,  we  speak  of  the  devel- 
opment or  unfolding  of  the  law;  and  hence,  Mephistopheles 
scornfully  compares  it  to  an  hereditary  disease  that  is 
bequeathed    from   generation    to   generation. 

This  would  seem  to  be  the  proper  place — in  conclusion  of 
these  papers,  that  have  already  been  extended  beyond  the 
first  intention  of  the  writer — to  notice  the  controversy  between 
Savigny  and  Von  Ihering  on  the  question  of  possession.  Mr. 
Austin  has  spoken  of  the  work  of  the  former  on  possession, 
as  being  the  best  law  book  ever  written ;  but  if  he  had  lived 
to  see  the  work  of  the  latter,  on  the  same  subject,  he  might 
have  been  led  to  qualify  his  praise.  For  there  is  no  doubt 
but  that  some  of  the  positions  taken  by  him  have  been  over- 
thrown. It  is  a  striking  instance  of  the  difference  in  the 
development  of  the  Continental  and  English  systems  of  law, 
that  while  there  have  been  published  in  Germany  more  works 
on  the  subject  of  possession  than  on  any  other  legal  subject, 
we  have  not,  it  is  believed,  a  single  treatise  devoted  to  it. 
How  the  law  ramifies  itself  into  questions  of  actual  and  con- 
structive possession,  holding  and  occupation  without  posses- 
sion, possession  with  and  without  title,  vicarious  possession. 
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united  possession,  possession  in  common,  and  so  on,  and 
what  strange  and  perplexing  examples  of  all  these  occur, 
may  be  guessed  at  by  any  one  who  will  read  the  two  pages 
which  Bentham  devotes  to  the  topic.  The  importance  of 
that  branch  of  the  law  cannot  be  denied,  as  it  is  connected 
with  every'  species  of  ownership,  underlies  the  law  of  pos- 
sessory actions,  and  torts  to  property,  and  a  great  part  of 
our  law  of  limitation  of  actions,  the  law  of  liens,  and  to  some 
extent  affects  our  system  of  registration  of  conveyances,  and 
the  law  of  fraudulent  and  illegal  conveyances. 

A  well-considered  treatise  on  this  subject  is,  with  English 
and  American  lawyers,  a  desideratum ;  and  it  has,  perhaps, 
been  only  so  long  delayed  on  account  of  the  difficulty  of  the 
subject.  As  the  very  title  is  commonly  wanting  in  our 
indexes,  the  labor  of  gathering  the  scattered  fragments  of 
the  law  and  combining  them  into  a  proper  method  would  be 
unusually  great.  The  state  of  the  authorities  on  the  subject 
is  believed  to  be  far  from  satisfactory ;  and  the  mere  bring- 
ing of  them  together  could  not  but  conduce  to  the  expres- 
sion and  unfolding  of  more  accurate  and  more  harmonious 
rules.  And  yet,  such  is  the  difficulty  of  the  task,  that  it  will 
probably  be  a  long  time  before  it  will  be  successfully  accom- 
plished, notwithstanding  that  the  subject  necessarily  lies  at 
the  very  foundation  of  the  philosophy  of  the  law. 

So  many  German  writers  had  devoted  their  pens  to  the 
law  of  possession,  that  when  Puchta  finished  his  labor  on 
that  subject,  he  left  his  everlasting  malediction  against  any 
one  who  should  ever  afterwards  write  anything  about  it.    No 
curse  was  ever  more  unavailing.     Books  on  the  subject  have 
continued  to  increase  with  something  like  arithmetical  p^^" 
gression,  and  it  has  been  drenched  with  legal  and  metaphy* 
sical  speculation.     Profound  views  have  led  to  a  subterranean 
darkness   where   the   intellect   feebly   gropes   its   way,  hut 
scarcely  continues  to  live.     Let  us  frankly  acknowledge  that 
we  are  human,  living  along  the  surface  of  things ;  and  that 
whatever  we  do  not  see  somewhat  superficially,  that  we  shall 
not  see   clearly.     But  besides  the  deluge  of  metaphysical 
enquiry,  these  treatises  abound  in  astute  and  refined  criticise 
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of  the  Roman  law ;  an  attempt  to  examine  which  would  be 
out  of  place  here,  even  if  the  writer  felt  competent  to  do  the 
subject  justice. 

Possession  seems  to  afford  the  only  instance  where  the  law 
protects  a  fact,  and  not  a  right.  Of  two  persons  to  a  fraud- 
ulent contract,  the  law  will  grant  relief  to  neither;  but  it  will 
protect  possession,  however  acquired.  And  a  wrong-doer 
may  defend  himself  against  another  wrong-doer,  by  merely 
showing  his  possession — that  is,  a  fact,  and  not  a  right — and 
the  law  is  content.  Is  there  any  virtue  in  the  mere  naked 
occupation  or  prehension  of  property,  the  mere  existence  of 
manual  or  pedal  contact  ?  That  cannot  be.  The  thing  itself 
seems  to  be  duch  an  odd  anomaly,  that  it  suggests  reflection. 

Concerning  the  protection  of  possession  afforded  by  the 
law,  the  various  German  writers  on  the  subject  have,  it  seems, 
enunciated  the  following  theories.  They  have  discovered 
the  foundation  of  possession : 

1.  In  the  interdiction  of  private  violence. 

2.  In  the  necessity  that  exists  for  preserving  the  public 
peace. 

3.  In  the  judicial  principle  that  no  one  can  overcome 
another  in  law,  unless  he  has  the  advantage  of  a  better  right. 

4.  In  the  privilege  of  irreproachability,  in  virtue  of  which 
it  should  be  admitted,  in  the  absence  of  opposing  proof, 
that  the  possessor,  who  may  have  the  right  of  possession, 
actually  has  that  right ;  every  man  being  presumed  to  be 
innocent  until  the  contrary  is  shown. 

5.  That  possession  is  protected  as  probable  property. 

6.  That  it  is  protected  as  inchoate  property. 

7.  That  possession  is  protected  as  being  the  necessary 
complement  to  the  protection  to  property. 

8.  That  it  is  protected  for  itself,  as  being  the  human  will 
materially  incorporated. 

9.  That  it  is  protected  in  order  to  preserve  the  existing 
state  of  affairs,  until  there  is  some  reason  shown  for  a  change. 

The  treatise  of  Savigny  is  based  on  the  first  and  second 
of  these  grounds ;  that  of  Von  Ihering  on  the  seventh.  He 
argues  that  it  is  impossible  for  a  man  always  to  have  his  title 
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papers  to  every  article  of  property  that  he  owns  about  him, 
and  as  he  is  liable  to  injury  at  any  time,  it  is  necessary  for 
his  protection  that  the  mere  fact  of  possession  should  be 
taken  as  prima  facie  proof  of  ownership ;  otherwise,  the 
proprietor  would  be  put  to  great  trouble,  and  would,  some- 
times, lose  his  cause  in  favor. of  a  wrong-doer;  and  it  so  hap- 
pens that  the  law  cannot  grant  this  kind  of  privilege  to  the 
true  owner  without  granting  it  to  every  one  in  possession, 
whether  rightfully  or  not.  Possession  is  the  exterior  or  visi- 
ble part  of  ownership,  and  will  stand  for  all  of  it,  unless  it  is 
shown  to  be  false. 

We  cannot  perceive  how  any  one  of  these  theories  should 
necessarily  exclude  the  others,  any  more  than  we  can  see 
why  custom  should  exclude  legislation  in  the  developnient 
of  law;  or,  why  legislation  should  take  no  notice  of  custom; 
or,  why  the  utilitarian  should  reject  the  aid  of  a  moral  sense; 
or,  why  the  advocate  of  conscience  should  repudiate  the  col- 
lateral support  of  utilitarianism ;  or,  why  either  of  them  should 
ignore  the  power  of  human  sympathy,  when  there  is  enough 
sympathy  wasted  in  the  world  to  run  all  the  mills  of  the  gods. 
Doubtless  every  important  truth  depends  on  many  causes, 
and  is  evidenced  in  many  ways.  Yet,  if  one  wants  profound 
and  accurate  thought,  he  must  go  among  theorists ;  but  if  he 
is  in  search  of  justness  and  liberality  of  view,  he  had  better 
stay  out  in  the  sunshine  of  nature.  Commonly  enough, 
theorists  discuss  different  questions  under  the  guise  of  one. 
Thibaut  contended  for  a  code,  as  a  careful  compilation  of 
existing  laws,  with  such  adaptations  as  might  be  necessary 
to  make  a  harmonious  system ;  Savigny  objected,  as  "  ^ 
code  were  invariably  made  up  of  new  laws.  So  with  the 
theories  of  possession.  Each  party  only  discusses  a  P^^' 
a  particular  view  of  the  subject,  of  which  he  has  made  hiffl* 
self  a  partisan.  But  let  uS  not  suppose  that  these  dis<^"^ 
sions  are,  therefore,  futile  and  fruitless.  By  tunneling  *^ 
various  directions  the  mines  of  truth  are  explored ;  though, 
by  too  intent  a  vision,  important  facts  lying  on  the  surf**^^ 
are  often  overlooked.  Thus  with  regard  to  possession  \  ^^ 
do  not  know  that  the  common  law  has  any  particular  th^^^' 
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and  we  do  not  now  recall  any  writer  on  the  common  law 
who,  even  remotely,  refers  to  any  theory  on  that  subject; 
and  yet  we  do  not  doubt  but  that  the  spirit  of  the  common  law 
affords  promptly  a  practical  and  sufficient  reason  for  the  pro- 
tection of  possession,  different  from  all  those  that  have  been 
already  mentioned,  and  equally  applicable  to  the  laws  of  all 
civilized  countries.  If  interrogated,  it  would  simply  say  that 
the  law  presumes  title  in  the  possessor,  from  the  fact  in  far 
the  greater  number  of  cases  it  is  found  by  observation  that 
property  is  in  possession  of  the  real  owner.  The  presump- 
tion is  not  artificial,  but  is  derived  from  actual  facts.  In  the 
same  way,  the  law  presumes  every  given  individual  to  be  sane 
until  the  contrary  is  shown ;  not  in  order  to  protect  sane 
men,  but  because,  in  truth,  most  men  are  sane ;  and  the  law 
cannot  but  take  notice  of  the  fact ;  and,  because  the  law 
finds  it  easier,  as  well  as  more  just,  that  the  smaller  number 
of  individuals  should  be  required  to  prove  an  exception, 
than  the  larger  nuipber  should  be  required  to  prove  a  thing 
prima  facie  established  by  a  general  and  well-known  corre- 
lation. Taken  in  this  view,  there  is  nothing  mysterious  or 
singular  in  the  protection  that  the  law  throws  around  posses- 
sion ;  the  law  proceeds  on  analogous  presumptions  in  a  thou- 
sand instances. 

U.  M.  Rose. 
Little  Rock. 
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//.    ESTOPPEL  BY  CONDUCT  AS  AFFECTING  TITLE 

This  kind  of  estoppel  is  called  an  equitable  estoppel^  be- 
cause it  was  founded  in  equity,  and  had  beeA  for  a  long  time 
recognized  in  equitable  proceedings.  It  is  a  doctrine  sanc- 
tioned both  by  sound  policy  and  enlightened  ethics,  and  must 
have  general  application  in  all  civilized  societies. 

The  basis  of  the  doctrine  is  found  in  the  principle  of 
equity,  (which  Lord  Eldon.  calls  a  very  old  one,  in  Evatis  v. 
Bicknell,  6  Vesey,  182,)  that  if  a  representation  is  made  to 
another  person,  going  to  deal  in  a  matter  of  interest  upon 
the  faith  of  that  representation,  the  former  shall  make  that 
representation  good  if  he  knows  it  to  be  false. 

The  doctrine  was,  to  a  certain  extent,  outlined  and  applied 
at  law  in  the  case  of  Heane  v.  Rogers,  *  decided  in  iSz^y  in 
which  it  was  said  that  admissions  of  a  party,  which  have  in- 
duced another  to  alter  his  condition,  will  be  conclusive. 

Again,  in  Graves  v.  Key, '  Lord  Tenterden  is  stated  to 
have  held  that  a  receipt  is  conclusive  evidence  as  to  a  person 
who  may  have  been  induced  by  it  to  alter  his  condition.  These 
cases  prepared  the  way  for  the  first  clear  and  distinct  enun- 
ciation of  the  doctrine  in  law,  in  the  leading  case  of  Pickard 
V.  Sears,  3  to  which  the  cases  have  since  referred  as  the  start- 
ing point  and  rise  of  equitable  estoppel  in  law.  Probably, 
in  the  history  of  law,  there  is  no  more  apt  illustration  of  ^^ 
growth  and  expansion  of  a  legal  principle  to  meet  vary^^S 
conditions  and  requirements  than  in  the  rise  and  develop- 
ment of  the  doctrine  of  equitable  estoppel.  Its  element 
and  principles  have  been  gradually  established  and  evolveOi 
as  new  circumstances  and  exigencies  demanded,  and  during 

«  9  B.  &  C.  577. 

«3B.  &  Ad.  318,  n.  (a). 

'  6  Ad.  &  £1.  474. 
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the  last  fifty  years  it  has  become  one  of  the  important 
branches  of  the  law,  invoked  to  restrain  fraud  and  chicane, 
and  to  bind  men  to  good  faith  in  their  dealings  with  one 
another.  It  is  not  proposed  to  examine  the  subject  in  its 
various  branches ;  it  is  particularly  in  its  application  to  the 
subject  of  title  that  it  will  now  claim  our  attention. 

First,  let  us  examine  the  principles  laid  down  by  Lord 
Denman,  in  Pickard  v.  Sears,  whose  language  is : 

"  The  rule  of  law  is  clear  that  where  one,  by  his  words  or 
conduct,  wilfully  causes  another  to  believe  the  existence  of 
-a  certain  state  of  things,  and  induces  him  to  act  on  that  be- 
lief, so  as  to  alter  his  own  previous  position,  the  former  is 
►concluded  from  averring  against  the  latter  a  different  state  of 
things  as  existing  at  the  same  time." 

An  analysis  of  this  language  will  give,  according  to  Lord 
Denman's  enunciation,  three  essential  elements  to  constitute 
an  estoppel,  namely : 

1.  A  wilful  representation  made  to  another; 

2.  Action  by  the  other  relying  on  this  representation ; 

3.  An  alteration  in  the  position  of  the  party  acting  on  it. 

This  statement  of  the  doctrine  was  made  in  1837;  but  a 
few  years  previously  in  this  country  the  doctrine  of  equitable 
estoppel  was  clearly  laid  down  in  the  case  of  Welland  Canal 
Company  V.  Hathaway,^  decided  in  1832,  which  has  since 
been  referred  to  on  almost  all  occasions  when  the  doctrine  of 
equitable  estoppel  is  examined,  and  is  justly  placed  at  the 
head  of  our  American  cases  on  the  subject. 

In  that  case  Nelson,  J.,  stated  that  "a  party  will  be  con- 
.  eluded  from  denying  his  own  acts  or  admissions,  which  were 
expressly  designed  to  influence  the  conduct  of  another,  and 
did  so  influence  it,  and  when  such  denial  will  operate  to  the 
injury  of  the  latter."  It  is  worthy  of  remark  how  exactly 
the  two  cases  agree  in  the  enunciation  of  the  doctrine, 
neither  judge  having  had  a  knowledge  of  the  other's  decis- 
ion. It  is  a  good  example  to  show  how  the  application  of 
purely  equitable  principles  will  lead  to  the  same  result,  no 

*  8  Wend.  480. 


646  ESTOPPEL   BY   CONDUCT    AS   AFFECTING   TITLE. 

matter  where  applied.  The  next  authoritative  statement  of 
the  doctrine  was  in  the  case  of  Dezell  v.  Odell,  s  a  decision 
given  with  knowledge  of  the  previous  cases  just  cited. 
Cowen,  J.,  in  giving  the  decision  of  the  court,  says:  *'  We 
then  have  a  clear  case  of  an  admission  by  the  defendant,  tn- 
tended  to  influence  the  conduct  of  the  man  with  whom  he 
was  dealing,  and  actually  leading  him  into  a  line  of  conduct 
which  must  be  prejudicial  to  his  interests,  unless  the  defend- 
ant be  cut  off  from  the  power  of  retraction."  This  I  under- 
stand to  be  the  very  definition  of  an  estoppel  in  pais,  Bronson, 
J.,  examined  the  doctrine  carefully,  citing  the  previous  cases, 
and  substantially  holding  the  same  doctrine. 

The  statement  of  the  doctrine,  as  thus  given,  confined  the 
estoppel  within  too   narrow   limits.     As   thus   held,  it    was 
essential  to  the  estoppel  that  the  representation  should    be 
designedly  or  uilfidly  made;  and  thus  the  party  estopp^" 
was  considered  as  guilty  of  a  fraud  if  he  attempted  to    J^^" 
tract  or  contradict  the  representation  when  the  olher  party 
relying  on  it  has  acted  on  the  faith  of  it     The  idea  was  that 
there  should  be  some  active  personal  influence  used  by    ot^^ 
party  to  induce  the  other  to  act.     This  would  exclude  m^^Y 
cases  where  one  acts,  or  so  conducts  himself,  as   to     g*^'^ 
another  a  reasonable  inducement  to  rely  on  a  certain  state  ^* 
facts.     The  courts  soon  felt  the  necessity  of  modifying  ^'^^ 
strict  rule  laid  down  in  PicHard  v.  Sears,  and  recognized    ^^ 
estoppel  when  there  was  no  wilful  representation  ox  fraud r^^^^ 
intent  on  the  part  of  the  person  estopped.     The  first  modi*^" 
cation  was  in  Freeman  v.  Cooke,  ^  where  Parke,  B.,  uses  tn^^ 
language  in  reference  to  Pickard  v.  Sears:    "By  the    teftn 
'  wilfully,*  however,  in  that  rule,  we  must  understand,  if  ^^ 
that  the  party  represents  that  to  be  true  which  he  knovvs    ^^ 
be  untrue — ^at  least,  that  he  means  his  representation  to    ^^ 
acted  upon,  and  that  it  is  acted  upon  accordingly ;  and   * ' 
whatever  a  man's  real  intentions  be,  he  so  conducts  hitn^^ 
that  a  reasonable  man  would  take  the  representation  to   ^^ 
true,  and  believes  that  it  was  meant  that  he  should  act  up^'^ 

s  3  Hill,  215,  decided  in  1842. 
*  2  Exch.  654.  , 
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it,  and  did  act  upon  it,  as  true,  the  party  making  the  repre- 
sentation would  be  equally  precluded  from  contesting  its 
truth."  The  same  views  are  more  clearly  and  emphatically 
expressed  in  the  subsequent  case  of  Cornish  v.  Abington.^ 
The  same  modification  was  made  in  this  country.  Thus,  in 
Manufacturers*  Bank  v.  Hazard,  ^  it  is  held  that  *'  it  is  not 
necessary  to  an  equitable  estoppel  that  the  party  should  de- 
sign to  mislead.  If  his  act  was  calculated  to  mislead,  and 
actually  has  misled,  another  acting  upon  it  in  good  faith,  and 
exercising  reasonable  care  and  diligence  under  all  the  cir- 
cumstances, that  is  enough."  The  same  views  were  held  in  a 
later  case  in  New  York,  where  the  English  authorities  are 
cited.9 

In  a  recent  case  in  Missouri  the  same  is  the  doctrine  of 
the  court,  which  holds :  "  If  a  person  encourages  another  to 
purchase  either  land  or  a  chattel,  he  cannot  afterwards  assert 
any  title  in  himself  to  the  thing  purchased,  although  he  may 
have  been  ignorant  of  his 'rights  when  he  gave  the  encour- 
agement ;  for  though  there  may  have  been  no  fraudulent  intent^ 
yet  the  assertion  of  his  title  would  operate  as  a  fraud,  in  the 
same  manner  as  if  there  had  been  a  fraudulent  purpose."  '® 
In  a  case  in  Pennsylvania,  McKelvey  v.  Truby, "  a  similar 
decision  is  made,  where  it  is  held,  "  where  a  man  encourages 
another  to  settle  upon  and  improve  land,  and  expend  his 
money  and  labor  upon  it,  he  will  not  afterwards  be  permitted 
to  take  it  from  him,  although  he  has  an  older  and  better  title 
for  it,  and  although  his  encouragement  was  given  in  igno- 
rance of  his  own  rights." 

The  idea  of  some  fraudulent  intent  in  the  mind  of  the 
party  when  the  representation  or  admission  was  made  on 
which  another  acted,  has  pervaded  the  cases,  and  this  has 
produced  in  many  places  a  confusion  in  the  minds  of  many 
regarding  this  kind  of  estoppel.     This  idea  was  prominent  in 

7  4  H.  &  N.  549. 

*  30  N.  Y.  226. 

»  Continental  Nat.  Bank  v.  Bank  of  Commonwealth,  50  N.  Y,  575, 

"  Rice  V.  Bunce,  49  Mo.  231. 

"  4  Watts  &  S.  323. 
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the  elaborate  decision  of  Field,  J.,  in  California,  in  the  case 
of  Boggs  V.  Merced  Mining  Co."  His  language  there  is  that 
"there  must  be  some  degree  of  turpitude  in  the  conduct  of 
a  party  before  a  court  of  equity  will  estop  him  from  the 
assertion  of  his  title."  Now,  it  will  evidently  appear,  from 
most  of  the  cases,  that  there  was  no  fraud  whatever  intended, 
no  wilful  misleading,  when  the  representation  was  made ;  but 
the  controlling  consideration  is  the  effect  on  the  party  setting 
up  the  estoppel — whether  it  will  work  an  injury  to  him,  in  the 
same  manner  as  if  a  fraud  was  actually  committed  by  the 
other  party.  This  is  now  the  position  the  courts  are  taking, 
and  it  is  inevitable  if  the  doctrine  of  estoppel  is  pushed  to 
its  proper  limits.  It  is  not  so  much  the  intention  of  the  party 
estopped  as  the  effect  on  the  party  setting  up  the  estoppel. 
Even  Field,  J.,  in  a  late  decision  in  the  Supreme  Court,  admits 
that  an  estoppel  may  arise  where  there  is  no  fraudulent  intent 
on  the  part  of  the  person  estopped.  In  Henshaw  v.  Bissell'^ 
he  says :  "  For  its  application,  there  must  be  some  intended 
deception  in  the  conduct  or  declarations  of  the  party  to  be 
estopped,  or  such  gross  negligence  on  his  part  as  to  amount  to 
constructive  fraud**  And  in  the  last  edition  of  Washburn, 
on  Real  Property,  he  draws  attention  to  this  decision  as  a 
modification  of  the  doctrine  that  fraud  must  exist  on  the 
part  of  the  person  estopped.*^ 

There  is  no  doubt  that,  as  the  authorities  now  are,  there 
need  ^not  necessarily  be  fraud  or  bad  faith  by  the  party 
estopped;  the  main  test  is,  would  it  work  a  fraud  if  the 
estoppel  were  not  upheld.^s  The  assertion  of  the  doctrine 
in  this  manner  meets  the  well-known  salutary  maxim,  that 
when  one  of  two  innocent  parties  must  suffer,  he  shall  suffer 
who,  by  his  acts,  occasioned  the  confidence  and  the  loss. 
This  view  was  precisely  taken  in  a  late  case  in  New  York, 
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14  Cal.  279. 

'3  18  Wall.  271. 

^  Real  Property,  81. 

's  The  following  cases,  in  addition  to  those  cited,  bear  out  this  state- 
ment: Stevens  v.  Dennett,  51  N.  H.  324;  Smith  v.  Cramer,  39  Iowa. 
413;  Kirk  V.  Hartman,  63  Pa.  St.  97;  Gamar  v.  Bird,  57  Barb.  277; 
Beardsley  v.  Foot,  14  Ohio  St.  414;  Preston  v.  Mann,  25  Conn.  118. 
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and  the  principle  directly  applied.  The  heirs  of  A,  under  a 
mistaken  supposition  that  his  executor,  or  one  of  the 'heirs 
was  authorized  to  sell  his  lands,  informed  one  who  wished  to 
purchase  that  the  executor  or  heir  named  was  authorized  to 
convey  them,  and  he  took  a  deed  from  the  executor  and 
heir ;  they  were  estopped  to  claim  the  land,  whether  these 
representations  were  made  fraudulently,  or  innocently  under 
a  mistake,  inasmuch  as  the  purchaser  had  acted  on  the  faith 
of  their  being  true ;  and  the  court,  in  such  a  case,  would 
compel  the  heirs  to  convey  to  the  purchaser,  and  thereby 
relieve  the  estate  from  a  cloud  upon  the  title.'^ 

As  a  general  rule,  the  party  estopped  is  required  to  have 
knowledge  of  the  facts  respecting  which  a  representation  or 
admission  is  made ;  for  in  most  cases  it  would  be  unreason- 
able and  unjust  to  bind  a  party  to  the  admission  of  a  fact, 
without  fraud  on  his  part,  when  he  was  mistaken  as  to  the 
matter  of  fact.  So  it  is  held  as  an  element  of  the  estoppel 
that  a  party  must  have,  or  be  presumed  to  have,  knowledge 
of  the  facts  out  of  which  the  estoppel  arises.'^  But,  like 
many  general  broad  propositions  in  law,  which  can  be  prac- 
tically and  safely  applied  on  most  occasions,  it  would  not  be 
safe  to  assert  absolutely  that  on  every  occasion  when  the  doc- 
trine of  estoppel  is  set  up  against  a  party,  he  must  have 
knowledge  of  the  facts  respecting  which  he  has  made  an 
admission.  Hence  we  shall  find  cases  limiting  the  general 
proposition  stated.  It  is  easy  to  conceive  that  a  person  may 
negligently  or  wantonly  make  an  admission  without  informa- 
tion, or  without  taking  pains  to  inform  himself,  upon  which 
another  may  honestly  act,  having  no  other  possible  means  of 
information ;  and  would  it,  in  point  of  morals  or  equity,  be 
fair  to  let  the  latter  suffer  by  reason  of  the  carelessness 
of  the  other?  When  the  enquiry  is  presented  in  this  man- 
ner, it  is  at  once  obvious  that  we  must  modify  the  general 

^  Favil  V.  Roberts,  50  N.  Y.  222. 

■7  Hill  V.  Epley,  31  Pa.  St.  331;  Fletcher  v.  Holmes,  25  Ind.  459; 
Malloney  v.  Horan,  49  N.  Y.  in;  Clark  v.  Coolidge,  8  Kan.  189  ; 
Lefevre  v.  Lefevre,  30  N.  Y.  27  ;  Pierce  v.  Andrews,  6  Cush.  4;  Second 
Nat.  Bank  v.  Walbridge,  19  Ohio  St.  419. 
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proposition  that  a  person  must  have  knowledge  of  the  facts 
out  of  which  the  estoppel  arises.  This  was  the  view  taken 
in  Favil  v.  Roberts,  supra,  Bigelow,  in  his  work  on  Estoppel, 
says :  "  It  seems  to  be  well  settled  that  a  party's  ignorance 
of  the-truth  of  the  representation  made  will  not  remove  the 
estoppel  if  his  ignorance  js  the  result  of  gross  negligence."** 
A  late  case  in  Iowa,  decided  in  1875,  adopts  this  view,  and 
the  language  of  Bigelow  is  cited,  with  approval  by  the 
court. '9 

In  Stevens  v.  Dennett^  it  is  said :  "  Indeed,  the  doctrine 
seems  to  be  well  established  by  authority  that  the  conduct 
and  admissions  of  a  party  operate  against  him  in  the  nature 
of  an  estoppel  wherever,  in  good  conscience  and  honest 
dealing,  he  ought  not  to  be  permitted  to  gainsay  them. 
Thus  negligence  becomes  constructive  fraud,  although, 
strictly  speaking,  the  actual  intention  to  mislead  or  deceive 
may  be  wanting,  and  the  party  may  be  innocent,  if  inno- 
cence and  gross  negligence  may  be  deemed  compatible; 
and  in  such  cases  the  maxim  is  justly  applied  to  him,  that 
where  one  of  two  innocent  persons  must  suffer,  he  shall 
suffer  who,  by  his  acts,  occasioned  the  confidence  and  loss." 

This  being  established  as  a  limitation  of  the  general  propo- 
sition, the  next  important  enquiry  is,  whether  ignorance  of 
one's  legal  rights  respecting  the  facts,  knowledge  of  them 
being  conceded,  will  avoid  the  estoppel  ? 

Now,  if  the  courts  have  held  the  estoppel  under  certain 
circumstances  when  a  person  did  not  know  the  truth  of  the 
facts,  it  will  surely  be  an  easy  position  to  take,  that  when  a 
person,  knowing  certain  facts,  and  in  ignorance  of  his  legal 
rights  respecting  them,  when  it  was  possible  to  acquire  the 

'"  P.  540,  citing  Calhoun  v.  Richardson,  30  Conn.  2107  Preston  v. 
Williams,  25  Conn.  118;  Slim  v.  Croucher,  i  Dc  G.  F.  &  J.  518; 
Smith  V.  Newton,  38  111.  230. 

'9  Sweezey  v.  Collins,  40  Iowa,  540 ;  to  the  same  point,  Hall  v  Doran, 
13  Iowa,  368;  Williams  v.  Allison,  33  Iowa,  278;  Ford  v.  Loomis,  33 
Mich.  (Jan.,  1876);  Whittaker  v.  Williams,  20  Conn.  98;  Shaplcyv. 
Rangeley,!  Wood.  &  M.  217. 

«  51  N.  H.  324. 
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knowledge,  makes  an  admission,  either  by  words  or  acts, 
causing  another  to  act  to  his  prejudice,  with  no  better  means 
of  information,  that  in  equity  and  good  conscience  the 
former  ought  to  be  estopped.  The  simple  question  .would 
arise,  whose  fault  is  it  that  the  person  did  not  know  his  legal 
rights,  which  he  especially  should  be  presumed  to  know? 
Would  it  be  equitable  to  suffer  the  other  to  bear  a  loss 
occasioned  by  the  ignorance  or  negligence  of  a  party  re- 
specting his  legal  rights  ?  It  is  easy  to  answer  these  questions 
on  equitable  principles;  and  we  shall  find  authorities  in 
abundance  holding  that  ignorance  of  one's  legal  rights  alone 
will  not  avoid  an  estoppel. 

The  most  thorough  examination  of  this  branch  of  the 
subject  was  made  by  Chancellor  Kent,  with  his  usual  learn- 
ing and  research,  reviewing  early  English  cases  in  equity,  in 
Storrs  V.  Barker.  *'  In  this  case,  it  appeared,  a  married 
woman  devised  certain  property  to  her  husband  under  a 
mistaken  idea  that  she  could  make  a  valid  will.  Her  father. 
Barker,  the  defendant,  would,  under  the  law,  be  her  heir,  the 
will  being  invalid.;  but  he,  in  ignorance  of  his  legal  right, 
and  knowing  the  facts  connected  with  the  devise,  advised 
Storrs,  the  plaintiff,  to  buy  the  land  from  his  daughter's  hus- 
band, telling  the  plaintiff  he  believed  the  title  good  under 
the  will,  and  disclaiming  any  right  to  the  property.  .Chan- 
cellor Kent  decided  that  Barker,  notwithstanding  his  igno- 
rance of  his  legal  rights,  had  estopped  himself  from  making 
any  claim  to  the  land.  He  says :  "The  presumption  is  that 
every  person  is  acquainted  with  his  own  rights,  provided  he 
had  reasonable  opportunity  to  know  them ;  and  nothing  can 
be  more  liable  to  abuse  than  to  permit  a  person  to  reclaim 
his  property,  in  opposition  to  all  the  equitable  circumstances 
which  have  been  stated,  upon  the  mere  pretence  that  he  was 
at  the  time  ignorant  of  his  title.  Such  an  assertion  is  easily 
made  and  difficult  to  contradict."  In  Tilton  v.  Nelson"  the 
same  principle  was  adopted,  and  Emott,  J.,  cited  Storrs  v. 
Barker  as  an  authority  for  the  decision.     He  says :  "  The 


ax 


6  Johns.  Ch.  166. 
27  Barb.  595. 
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question  is  presented,  whether  ignorance  of  the  law  will  pre- 
vent the  application  of  the  rule  of  equitable  estoppel."  *  *  * 
And,  citing  the  decision  of  Chancellor  Kent,  he  says  when  a 
party  thus  asserts  his  ignorance  of  his  title  to  avoid  an  estop- 
pel, he  encounters  two  principles  of  law  of  general  application: 
"  The  first  of  these  principles  is,  that  when  a  party  procures, 
or  even  acquiesces  in  the  disposition  of  his  property,  by 
another,  under  color  of  title  and  pretending  to  title,  he  shall 
be  bound  by  such  disposition,  and  shall  be  presumed  to  kno\fr 
the  law  so  far  as  it  is  applicable  to  the  case.  The  other  is, 
that  even  if  he  shows  that  he  was  really  ignoramt  of  the  law, 
and  acted  in  ignorance,  still  the  maxim,  *  Ignorantia  Ugis 
neminem  excusat^ '  will  apply  in  favor  of  the  other  party." 

The  principles  thus  enunciated  in  these  cases,  founded,  as 
they  are,  on  the  plainest  rules  of  equity,  have  received  en- 
dorsement in  many  other  cases.  Thus,  in  Smith  v.  Cramer,  *3 
one  who  had  pleaded  a  judgment  in  honest  ignorance  that  it 
was  void,  was  nevertheless  held  to  be  estopped  from  availing 
himself  of  mistaking  his  legal  rights.  And  so  in  Maple  v. 
Kussart.  '*  It  appeared  a  husband  and  wife  were  seized  of 
an  estate  by  entireties.  The  husband,  by  will,  directed  the 
land  to  be  sold,  and  the  proceeds  divided  among  his  wife  and 
children.  Having  named  no  one  to  make  the  sale,  the  land 
was  sold  under  an  order  of  the  orphan's  court,  and  bought 
by  two  of  the  children,  at  the  request  of  the  widow,  who 
received  her  share  of  the  proceeds,  in  accordance  with  the 
will.  After  her  death,  in  ejectment  for  the  land  by  some  of 
the  heirs,  it  was  held  that  they  were  estopped  by  her  acts, 
and  that  the  estoppel  would  operate,  notwithstanding  she 
was  ignorant  of  her  rights.  The  same  point  is  settled  in 
other  cases,  's 

We  can  now  state  in  a  proposition,  as  a  general  conclusion 
of  the  enquiry,  that  the  estoppel  will  operate  against  a  party 
who  has  made  a  representation  or  admission^  either  with  knoroA- 

«3  39  Iowa,  413. 
«♦  53  Pa.  St.  348. 

"s  Rice  V.  Bunce,  49  Mo.  231  ;  McKelvey  v.  Truby,  4  Watts  &  S. 
323;  Garnar  v.  Bird,  57  Barb.  277. 
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edge  of  the  facfs^  or  who  so  negligently  conducts  himself  as  to 
properly  induce  another^  without  means  of  informaticm,  to 
believe  the  existence  of  a  certain  state  of  facts  ;  and  ignorance  of 
his  legal  rights^  knowing  the  facts ,  will  not  prevent  the  estoppel. 
As  a  cofoUary  from  this  proposition,  it  is  obvious  that  the 
admission  may  not  be  directly  or  personally  made  to  a  party ; 
it  will  be  sufficient  if  it  was  of  such  a  character  as  to  warrant 
any  one  acting  on  the  faith  of  it.'^  This  is  applicable  to  those 
cases  where  a  person,  under  some  color  of  title,  assumes  to 
act  in  reference  to  the  property  of  another,  and  the  latter, 
knowing  the  fact,  endorses  or  ratifies  the  act.  By  this  con- 
duct the  party  thus  endorsing  the  act  of  the  other  proclaims 
his  consent  thereto,  and  justifies  any  one  acting  on  the  faith 
of  such  consent.  This  principle  of  the  law  of  estoppel  is 
very  clearly  laid  down  in  the  House  of  Lords,  in  Cairncross 
V.  Lorimer,'7  where  Lord  Chancellor  Campbell  uses  this  lan- 
guage :  "  The  doctrine  of  all  civilized  nations  is,  that  if  a 
man,  either  by  words  or  by  conduct^  has  intimated  that  he 
consents  to  an  act  which  has  been  done,  and  that  he  will  offer 
no  opposition  to  it,  although  it  could  not  be  lawfully  done 
without  his  consent,  and  he  thereby  induces  others  to  do  that 
from  which  they  otherwise  might  have  abstained,  he  cannot 
question  the  legality  of  the  act  he  had  so  sanctioned,  to  the 
prejudice  of  those  who  have  so  given  faith  to  his  words,  or  to 
the  fair  inference  to  be  drawn  front  his  conduct!'  An  analo- 
gous principle  is  laid  down  in  a  late  case  in  New  York,  where 
it  is  held  that  two  things  must  concur  to  create  an  estoppel 
by  which  an  owner  is  prevented  from  asserting  title  to,  and 
is  deprived  of,  his  property  by  the  act  of  a  third  person  with- 
^out  his  assent :  i.  The  owner  must  have  clothed  the  person 
assuming  to  dispose  of  the  property  with  the  apparent  title 
to,  or  authority  to  dispose  of,  it.  2.  The  person  alleging  the 
estoppel  must  have  acted  and  parted  with  value  upon  the 
faith  of  such  apparent  ownership  or  authority,  so  that  he  will 

*•  Mitchell  V.  Reed,  9  Cal.  204;  Graff  v.  Piusburj^h  R.  R.  Co.  31  Pa. 
St.  489;  White  Mt.  Bank  v.  West,  46  Me.  15;  Quirk  v.  Thomas,  6 
Mich.  76. 

'73  Macq.  827,  decided  in  i860. 
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be  the  loser  if  the  appearances  to  which  he  trusted  are  not 
real.'^ 

There  may  be  many  ways  by  which  a  person  may  unmis- 
takably evince  his  assent  to  the  act  of  another  in  dealing 
with  his  property ;  but  the  beginning  of  a  suit  to  assert  a 
right  arising  out  of  the  act,  or  the  reception  of  a  pecuniary 
benefit  therefrom,  is  invariably  held  sufficient  to  estop  the 
party  thereafter  to  deny  the  validity  of  the  act.'^ 

This  ground  of  estoppel  is  frequently  applied  in  case  of  a 
claim  of  dower.  Thus,  in  Reed  v.  Morrison,^**  Duncan,  J., 
says  :  "  If  the  fact  be  so  that  the  surplus  of  the  sale  went  to 
her  use  and  support  after  her  husband's  death,  with  her  knowl- 
edge, I  think  equity  would  interpose.  It  is  as  strong  an 
equity  as  if  she  had  stood  by  and  seen  the  estate  pass  to  an 
innocent  purchaser,  as  she  would,  as  to  him,  be  guilty  of  a 
fraud  and  concealment,  which  would  justify  the  interposition 
of  a  court  of  equity."  A  strong  case  to  illustrate  this  kind 
of  estoppel  is  an  early  case  in  Pennsylvania.^'  In  this  cast 
lands  sold  by  the  husband  in  his  lifetime  were  bid  in  by  the 
executor  after  his  death,  for  the  benefit  of  the  estate,  under  a 
judgment  recovered  for  the  unpaid  purchase  money.  After- 
wards, with  the  consent  and  approbation  of  the  widow,  ^^'^ 
was  a  legatee  under  the  will,  the  executor  resold  and  conveyed 
the  premises.  No  claim  for  dower  was  suggested  by  ^^ 
widow  during  these  transactions,  but  she  afterwards  brought 
an  action  of  dower  against  the  purchaser  from  the  executor. 
Yeates,  J.,  said :  "  Mrs.  Deshler  is  entitled  to  recover  her 
dower  in  the  premises  unless  the  peculiar  circumstances  of 
the  case  operate  as  a  bar.  The  circumstances  relied  upon 
to  produce  that  effect  are  these:  She  made  Newhart  h^''^ 
agent  to  buy  the  land  at  the  sheriff's  sale,  and  she  approved 
of  the  purchase  after  it  was  made.  She  also  knew  ^^" 
approved  of  the  resale  to  the  defendant,  at  a  full  price,  ^^^ 
uncharged  with  dower,  and  until  the  defendant  had  paid  the 

^Barnard  v.  Campbell*  55  N.  Y  456. 

■9  Bigelow  on  Estoppel,  584,  citing  many  cases. 

3»I2S.  &  R.  18. 

3«  Deshler  v.  Beery.  4  Dall.  300. 
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price  she  nevef  set  up  the  present  claim.  The  motives  of 
Mrs.  Deshler  in  observing  this  silence  cannot  be  positively 
ascertained  ;  but  she  might  think  that  if  the  land  sold  high,  in 
consequence  of  appearing  clear  of  every  encumbrance,  there 
would  be  the  better  prospect  that  her  legacy  of  ;£^i,ooo  would 
be  paid."  The  jury  were  told  to  find  whether  she  waived 
her  claim,  and  they  found  against  her.  This  was  decided  in 
1804,  when  the  doctrine  of  estoppel  had  not  been  clearly 
established.  The  facts,  as  they  were  stated  by  the  court, 
would  now,  as  a  question  of  law,  be  sufficient  to  estop  her, 
and  it  would  not  be  a  question  for  the  jury  as  to  her  motives. 

A  recent  case  in  Pennsylvania  is  well  worth  attention  in 
this  connection,  where  the  estoppel  was  maintained  in  the 
case  of  a  widow  claiming  a  benefit  under  a  will.  This  is  Cox 
V.  Rogers,3»  decided  by  a  very  able  court,  all  the  judges  con- 
curring. It  appeared  a  testator  made  a  certain  legacy  of 
personal  property  of  a  considerable  amount  to  his  wife,  and 
then  provided :  "I  do  will  to  my  son,  his  heirs  and  assigns, 
my  farm,  etc.,  subject  to  my  wife's  thirds."  The  farm,  in 
reality,  belonged  to  the  wife,  and  therefore  there  was  no  right 
in  the  testator  to  dispose  of  it.  It  was  held  that,  as  she  had 
accepted  and  retained  the  legacy  of  the  personal  property 
under  the  will,  she  and  her  heirs  were  estopped  from 
claiming  the  farm.  Williams,  J.,  says :  '*  Here  the  legatee 
kept  and  used  the  money  which  she  elected  to  retain  accord- 
ing to  the  will,  *  *  *  with  a  full  knowledge  of  all  the 
facts  on  which  her  rights  depended,  without  retracting  her 
choice  or  offering  to  return  it,  and  from  the  amount  of  per- 
sonal property  that  she  left  behind  her,  died,  it  is  to  be  pre- 
sumed, with  the  greater  part,  if  not  the  whole  of  it,  in  her 
possession.  What  equity,  then,  have  the  heirs  to  set  aside 
her  election,  deliberately  made,  never  retracted,  and  evi- 
denced by  acts  of  the  most  unequivocal  character?" 

This  kind  of  estoppel,  founded  on  one's  conduct  in  ratify- 
ing an  act  or  contract,  though  invalid  at  the  time,  has  lately 
been  applied  to  the  case  where  infants,  who,  on  coming  of 
age,  received  money,  knowing  the  facts,  from  a  partition  of 

^^^  Pa.  St.  160. 
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their  real  estate  made  when  they  were  minors,  which  Avould 
otherwise  have  been  invalid.33 

We  shall  now  examine  the  agency  of  the  party  setting  up 
the  estoppel,  to  ascertain  what  must  take  place,  as  far  as  he 
is  concerned,  before  the  estoppel  is  complete.  In  the  first 
place,  it  is  essential  that  he  has  relied  on  the  admission, 
representation,  or  act,  of  the  party  whom  he  seeks  to  estop^. 
without  other  means  of  information  as  to  the  real  state  of 
facts.  For  if  the  party  had  no  need  to  rely  implicitly  on 
anything  said  or  dojie  by  the  other ;  if  he  could  have  received 
information  as  to  the  true  state  of  affairs  from  sources  that 
were  accessible  to  him,  it  is  then  his  own  negligence  if  h^ 
does  not  properly  inform  himself.  This  was  well  illustrated 
in  Hill  V.  Epley,3*  overruling  the  case  of  Epley  v.  Witheron.^ 
The  court  in  this  case  held  that  when  a  person's  title  was  on 
record,  that  his  standing  by  when  his  property  was  solo,^ 
without  disclosing  his  interest,  was  not  sufficient  to  estop 
him,  because  the  true  state  of  the  title  could  be  know^n  to 
the  other  party.  This  is  regarded  as  a  leading  case  on  this 
point,  and  it  has  since  been  generally  cited  with  approval 
when  the  doctrine  of  equitable  estoppel  is  examined.3^  But> 
on  the  other  hand,  the  authorities  are  clear  that  a  person 
having  a  title  or  claim  to  property  which  is  not  on  record, 
and  who  stands  by  and  permits  another  to  acquire  a  title 
thereto,  and  make  improvements,  without  disclosing  his  title, 
will  thereafter  be  estopped  from  enforcing  his  claim  or  title- 
Thus,  in  Odlin  v.  Gove,37  Bellows,  J.,  says :  "  To  constitute  an 
equitable  estoppel  by  standing  by,  and  seeing  valuable  **^" 
provements  made  upon  the  land  by  another,  without  objection^ 
it  must  appear  that  the  owner  was  fully  aware  of  his  o^n 
title,  or,  in  other  words,  that  he  wilfully  concealed  it,  ^^ 

33  Walker  v.  Mulvean,  76  III.  18.    See  Drake  v.  Wise,  36  Iowa,  47^' 

3431  Pa.  St.  331. 

357  Watts,  163. 

3*  See  on  this  point,  McCune  v.  McMichael,  29  Geo.  312;  Simpson 
Pearson,  31  Ind.  i  ;  Anderson  v.  Coburn,  27  Wis.  558  ;  Bramble  v.  ^^!^* 
41  Md.  436 ;  Lawrence  v.  Brown.  5  N.  Y.  394 ;  Drew  v.  Kimball,  43  ^' 
H.  282  ;  Wood  V.  Griffin,  46  N.  H.  237. 

3741  N.  H.  473. 
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that  the  occupant,  being  ignorant  of  such  title,  was  misled  by 
such  silent  acquiescence,  and  induced  thereby  to  change  his 
position." 

This  case  is  good  law  in  the  case  where  a  person  is  silent 
when  he  is  not  aware  of  his  title ;  but  when  a  person  about 
to  purchase  enquires  from  a  person  as  to  his  title,  and  the 
latter,  having  nileans  to  know  it,  but,  under  a  mistake,  disclaims 
any  title,  the  latter  will  thereafter  be  estopped,  if  on  the  faith 
of  such  disclaimer  the  party,  with  no  other  means  of  informa- 
tion as  to  the  title,  has  acquired  it,  and  made  valuable  improve- 
ments. This  was  the  purport  of  the  decision  in  Beardsley  v. 
Foot.3®  So,  in  Fletcher  v.  Holmes,^^  it  is  held  that  "  a  mere 
failure  to  give  notice  of  a  right  where  another,  without  knowl- 
edge of  the  facts,  is  investing  his  money,  and  where  it  may 
be  fairly  concluded  that  he  would  not  do  so  if  informed  of 
the  facts,  will  generally  preclude  a  subsequent  setting  up  of 
the  claim  thus  concealed."  The  case  of  Brown  v.  Bowen^ 
well  illustrates  the  position .  here  laid  down  by  the  Indiana 
Supreme  Court.  The  defendants,  owning  the  lower  of  two 
wing  dams  in  a  river,  by  means  of  which  they  could  flow  back 
upon  the  upper  one,  and,  having  a  right  to  do  so,  suffered  the 
purchasers  of  the  upper  dam  to  go  on  and  make  expensive 
improvements  upon  the  works  at  the  upper  dam  without 
making  known  their  claim  of  a  right  to  obstruct  these  works, 
although  they  saw  the  upper  owners  making  these  expendi- 
tures, they  were  estopped  to  flow  back  and  injure  the  upper 
works.  The  result  may  be  summed  up  by  saying  that  one 
who  stands  by,  being  cognizant  of  his  title,  and  permits  another 
to  acquire  it,  {the  latter  having  no  means  of  information,)  will  not 
be  permitted  to  set  up  such  title  thereafter,  and  a  disclaimer  of 
title  by  words  or  acts,  though  under  a  mistake,  on  which  another 
has  been  induced  to  act  in  good  faith,  will  have  the  same  effect, 

Washburn,  reviewing  the  cases,  says:  "Amongst  the 
variety  of  rulings  of  courts  upon  this  subject,  *  *  *  the 
better  opinion  now  seems  to  be,  that  if  a  man  holds  a  title  to 


^  14  Ohio  St.  416. 
»  25  Ind.  458. 
<«3oN.  Y.  541. 
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his  lands  by  deed,  which  has  been  duly  recorded,  it  is  all  the 
notice  he  is  bound  to  give  so  long  as  he  remains  passive  ;  and 
that  it  is  only  when  he  sees  another  purchasing  land  upon 
which  he  has  some  unrecorded  lien  or  charge,  of  which  ^^ 
other  is  ignorant,  that  he  is  bound  to  give  notice  thereof-"'*' 

It  must,  therefore,  appear  that  the  party  setting  up  ^c 
^estoppel  relied  in  perfect  good  faith  on  the  woris  or  conduct 
of  the  other  party,  and  that  he  was  compelled  to  rely  on  it 
as  his  only  means  of  information.  But  yet  a  party  may 
rely,  and  in  good  faith,  too,  upon  what  was  not  sufficient  to 
give  him  a  reasonable  inducement  to  act,  and  the  estoppel 
will  not  be  supported.  The  inducement  must  be  reasonably 
presumed  to  be  sufficient  to  influence  the  other  party.  So 
where  the  purchaser  does  not  belieVe  the  statements  made  in 
a  certificate  or  act  on  a  belief  of  the  truth  of  such  statements, 
induced  by  the  certificate,  the  certifying  party  is  not  estopped 
from  proving  such  facts/' 

It  must  appear,  also,  that  the  party  setting  up  the  estoppel 
would  sustain  some  injury  if  the  representation  or  admission 
were  shown  to  be  different,  or  contradicted.  Indeed,  this  is 
the  principal  part  of  the  estoppel ;  for  where  no  injurjj  <^^ 
change  of  one's  position  has  been  effected,  there  is  no  need 
of  the  estoppel  as  a  protection  to  a  party.  But  when  ^^^ 
person  has  been  induced  to  change  his  position,  and  injury 
would  naturally  result,  it  is  regarded  as  a  fraud  upon  hi^t 
when  he  acted  in  good  faith,  if  the  other  should  now  gainsay 
what  he  before  said,  or  contradict  his  admission,  and  this  ^ 
independent  of  any  fraud  actually  intended  by  the  party 
estopped.  So  it  was  held  that  the  conduct  of  a  party  to  a 
transaction  will  not  be  sufficient  to  estop  him  because  eith^*^ 

*'  Real  Prop.  4th  ed.  78.  In  addition  to  cases  cited,  see  ThofnP®^** 
V.  Sanborn,  11  N.  H.  201,  where  the  owner  of  personal  property  ^^ 
estopped  who  suffered  it  to  be  mortgaged  in  his  presence  to  one  ign^ran 
of  his  title;  Abrams  v.  Seale,  44  Ala.  297 ;  Brooks  v.  Curtis,  4  Lans.  ^^^* 
Eldred  v.  Hazlitt*s  Admr.  33  Pa.  St.  307 ;  Skinner  v.  Stouse,  4  Mo.  9y* 
Rice  V.  Bunce,  49  Mo.  231 ;  Newman  v.  Hook,  37  Mo.  207;  Good^**  ^'  J 

Cincinnati,  etc.  R.  R.  Co.  18  Ohio  St.  169;  Morris  v.  Moore,  11  Huix^P**- 
433;  CailiflFv.  Hillhouse.  3  Minn.  311;  Truesdale  v. Ward,  24  Mich-  ^^^' 

*»  Eitel  V.  Bracken,  38  N.  Y.  Superior  Ct.  7. 
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not  accompanied  by*a  design  that  the  other  party  should  act 
upon  it,  or  not  followed  by  any  change  in  the  situation  of 
that  party/3 

^In  the  case  of  Schmaltz  v.  Avery^  the  necessity  of  some 
injury  or  prejudice  to  the  party  setting  up  the  estoppel  was 
insisted  upon.  The  court,  Patteson,  J.,  say :  "  In  the  present 
case,  the  names  of  the  supposed  freighters  not  being  inserted^ 
no  inducement  to  enter  into  the  contract  from  the  supposed 
solvency  of  the  freighters  can  be  surmised.  Any  one  who 
could  prove  himself  to  have  been  the  real  freighter  and  prin- 
cipal, whether  solvent  or  not,  might  most  unquestionably 
have  sued  on  this  charter  party.  The  defendant  cannot 
have  been  in  any  way  prejudiced  in  respect  to  any  supposed 
reliance  on  the  solvency  of  the  freighter,  since  the  freighter 
is  admitted  to  have  been  unknown  to  him,  and  he  did  not 
think  it  necessary  to  enquire  who  he  was.*' 

The  quantum  of  damage  resulting  is  immaterial.  It  need 
not  be  proved  to  any  extent ;  it  is  sufficient  if  it  can  be  fairly 
presumed,  or  likely  to  result.  Thus,  in  Fall  River  Nat.  Bank 
v.  Buffington,^s  the  plaintiffs  sued  on  an  endorsement  of  twcT 
promissory  notes.  The  defendant's  name  was  on  the  paper 
as  an  endorser,  which,  however,  was  a  forgery ;  but  the  defend- 
ant had,  when  enquired  of,  said  it  was  genuine;  he,  then, 
was  estopped  to  deny  the  genuineness  of  the  signature.  The 
instruction  was  that  the  plaintiffs  would  be  entitled  to  recover 
of  the  defendant  the  whole  amount  due  on  the  notes,  and  that 
it  was  immaterial  whether  the  plaintiff's  actual  damage  was 
more  or  less.  This  instruction  was  excepted  to,  but  it  was 
on  review  held  to  be  correct.  The  same  principle  was  held 
in  the  English  case  of  Knights  v.  WiflRn,*^  where,  other  ele- 

*3 Carroll  V.  Manchester,  etc.  R.  R.  Co.  11 1  Mass.  i;  Connihan  v. 
Thompson,  11 1  lb.  270.  To  the  same  point  see  Wheadon  v.  Olds,  20 
Wend.  174;  Tucker  v.  Mallory.  48  Barb.  90;  Brown  v.  Bowen,  30  N.  Y. 
541;  County  Commrs.  v.  Robinson,  16  Minn.  381;  Burdick  v.  Michael, 
32  Mich.  246. 

^  16  Q.  B.  655. 

4597  Mass.  498. 

<«  L.  R.  Q.  B.  660. 
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xnents  existing,  the  simple  enquiry,  it  was  held,  would  be,  to^ 
the  party  been  induced  to  alter  his  position  in  conseq\ience 
of  the  representation. 

John  Proffatt/ 
San  Francisco. 
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JIL  THE  DARTMOUTH  COLLEGE  CAUSES  AND  THE 
SUPREME  COURT  OF  THE  UNITED  STATES. 

(No.  4.) 

"In  the  end" — to  use  the  prophetic  words  of  Webster — 
-Story  virtually  decided  Trustees  v.  Woodward,  as  well  as  the 
causes  sent  up  from  his  circuit. 

The  accession  of  his  vote,  the  weight  of  his  learning,  his 
personal  influence  with  certain  judges,  and  his  tact  and  man- 
agement, made  a  hopeless  minority,  the  court.  The  other 
<:auses  were  nominally  decided  by  him  in  the  summer  of 
1 8 19,  but,  in  everything  except  the  name,  before  they  were 
-either  heard  or  remanded. 

A  few  *  leaves  from  life '  will  show  better  than  any  words 
of  ours  that  this  astute  politician  lost  none  of  his  great  pow- 
-ers  by  his  transfer  from  the  caucus  to  the  consultation  room. 
An  intimacy,  personal  and  political,  had  subsisted  for  years 
between  Story  and  Governor  Plumer.  They  were  both  Mas- 
sachusetts men ;  were  born  in  the  vicinity  of  each  other ;  had 
practiced  at  the  Rockingham  bar ;  had  shared  the  same  gen- 
eral views  in  regard  to  the  embargo,  the  restrictive  policy, 
and  the  great  measures  which  preceded  and  arose  during  the 
war  of  1812. 

In  September,  1815,  Governor  Plumer  visited  Story,  as  well 
.as  other  friends,  at  or  near  his  birth-place.  In  his  journal, 
under  the  date  of  September  16,  181 5,  he  says :  "At  Salem 
I  spent  an  afternoon  with  Joseph  Story,  one  of  the  judges 
of  the  Supreme  Court  of  the  United  States.  He  said  the 
judges  of  that  court  had  informally  considered  the  question 
whether  the  governor  of  a  state  was  bound,  on  the  requisi- 
tion of  the  president,  to  order  the  militia  into  the  service  of 
the  United  States.     He  could,  he  said,  discover  no  diversity 
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of  sentiment  among  them;  he  believed  they  were  unani- 
mously of  opinion  that  the  governors  were  bound  to  obey 
the  requisition,  and  regretted  that  neither  the  president  nor 
Congress  had  required  their  opinion  on  the  subject-  He 
complimented  me  on  my  speech  to  the  Legislature  in  Novem- 
ber, 1812,  upon  the  question  of  ordering  out  the  militia,  and 
said  that  my  reasoning  appeared  to  him  conclusive.  He 
mentioned  of  his  own  accord  that  he  had  considered  the 
law  of  New  Hampshire  of  1813,  establishing  the  new  judi- 
ciary, and  was  of  opinion  that  it  was  unconstitutional."  Life 
of  Plumer,  430,431. 

This  simple  statement  from  the  pen  of  a  friend  portrays 
Story's  whole  judicial  life. 

The  constitution  of  New  Hampshire  provides  that  the 
judges  "shall  hold  their  offices  during  good  behavior."  The 
Federalists  came  into  power  in  181 3,  upon  the  anti-war  issue. 
One  of  their  first  acts  was  to  blot  out  the  inferior  courts, 
abolish  the  Superior  Court — the  constitutional  court  of  last 
resort — turn  out  the  old  judges,  by  repealing  the  act  creating 
these  courts,  and  to  establish  a  new  system  upon  their  niins. 
This  led  to  grave  complications.  Some  of  the  old  judges 
held  the  act  void,  and  went  on  holding  their  terms,  as  did 
the  new  ones ;  some  sherifTs  recognized  the  new,  and  some 
adhered  to  the  old  court.  The  result  was  scandal  and  dis- 
turbances,'but  no  blood-shed. 

When  the  anti-Federalists,  under  the  lead  of  Plumer,  came 
again  into  power,  a  few  months  after  this  interview  with 
Story,  they  acted  in  accordance  with  his  opinion,  in  which 
Plumer  and  other  leaders  coincided,  repealed  the  act  of 
June  24,  181 3,  under  which  the  new  judges  held  their  offices, 
removed  them  by  address,  upon  the  ground  that  the  law  was 
unconstitutional,  and  restored  the  old  system.  No  man  knew 
the  facts  better  than  Webster ;  but  when,  in  his  argument  in 
the  college  case,  he  went  out  of  his  way,  for  a  purpose,  to 
assail  with  unwonted  severity  the  state  government  of  1816, 
and  especially  its  legislature  and  the  judiciary,  he  preserved 
a  guarded  silence  as  to  the  cause  of  it,  which  was  the  revo- 
lutionary proceedings   of  his    political    associates  in  1813. 
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Story  could  have  advised  Marshall  of  the  truth  had  he  seen 
fit,  but  the  tone  and  coloring  of  the  opinion  of  the  chief 
shows  that  he  did  not  know  it 

Nothing  could  be  more  characteristic  of  Story  than  what 
he  said  to  Governor  Plumer  about  the  power  of  the  president 
to  call  out  the  militia,  and  this  informal  decision  of  the  Su- 
preme Court  of  the  United  States. 

The  constitutions  of  Missouri,  Maine,  Massachusetts,  and 
New  Hampshire,  and  perhaps  other  states,  are  substantially 
alike  in  one  respect :  they  grant  to  the  other  departments 
of  the  state  government  the  power  to  "  require  "  the  opinions 
of  the  judges  of  the  highest  court  upon  important  questions 
of  law,  and  upon  solemn  occasiohs.  The  opinions  in  37  Mo. 
139,  51  Mo.  140,  55  Mo.  498,  and  that  of  Judges  Richard- 
son and  Bell,  from  which  we  have  already  quoted,  show 
that  no  limits  to  this  loose  and  ill-defined  power  have  ever 
been  fixed  or  established.  In  the  Federal  Convention,  August 
20,  1787,  Pinkney  submitted,  among  others,  the  following 
proposition  :  "  Each  branch  of  the  Legislature,  as  well  as  the 
supreme  executive,  shall  have  authority  to  require  the  opin- 
ions of  the  Supreme  Judicial  Court  upon  important  questions 
of  law,  and  upon  solemn  occasions."  This  project  was  re- 
ferred to  the  committee  on  detail,  and  never  afterward  heard 
of.  The  plan  for  associating  the  judges  of  the  Supreme 
Court  with  the  executive  as  a  "council  of  revision,'"  invested 
with  a  veto  power,  though  supported  by  some  of  the  purest 
and  ablest  men  in  that  body,  was  defeated  by  a  large  major- 
ity. No  such  provision,  and  none  anywise  akin  to  it,  ever 
existed  in  the  constitution  of  the  United  States,  and  no  man 
knew  it  better  than  Story.  It  has  been  truly  said  of  him 
that  he  absorbed  jurisdiction  like  a  sponge.  The  constitu- 
tion became  in  his  hands  a  most  elastic  instrument.  He 
derived  this  power,  as  he  did  many  others,  by  a  construction 
so  "liberal"  that  it  was  well  nigh  limitless. 

The  Legislature  of  New  Hampshire,  in  1794,  authorized  the 
governor  to  call  out  the  militia  whenever  required  by  the 
president.  Governor  Plumer,  in  181 2,  promptly  obeyedtthe 
requisitions  made  upon  him,  and  was  assailed  with  great  viru- 

43 
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lence  therefor.  Governors  Strong,  of  Massachusetts,  and 
Griswold,  of  Connecticut,  refused  to  obey  similar  requisition^, 
upon  the  ground  that  the  governor  of  each  state  was  the  sole 
judge  whether  the  'exigency  contemplated  by  the  Federal 
constitution  had  arisen ;  and  it  was  also  held  in  Massachu- 
setts and  Vermont,  that  although  the  president,  when  actually 
in  the  field,  could  command  the  militia,  yet  he  could  not  put 
them  under  any  but  their  own  state  officers.  The  opinions 
of  Judges  Parsons,  Parker,  and  Sewall,  given  to  Governor 
Strong,  are  to  be  found  in  the  eighth  volume  of  Massachu- 
setts reports,  $47-550.  This  great  question  was  first  decided 
by  the  Supreme  Court,  in  1827,  in  Martin  v.  Mott,  12  Wheat. 
19.  Story  delivered  the  opinion  of  the  court.  It  is  needless 
to  add  that  he  adhered  to  the  informal  decision  which  n^ 
had  announced  to  Plumer  so  many  years  before. 

In  the  absence  of  special  rules,  no  "  indecorum,"  to  iise 
Webster's  phrase,  would  be  committed  if  counsel  furnishea 
their  arguments,  written  or  printed,  to  every  member  of  ^^ 
court.     We  commented  in  a  previous  paper  upon  the  »^" 
that  Webster  furnished  his  argument,  through  Story,  to  sottit 
of  the  judges  and  not  to  others — partly  in  the  nature  of  bne*^» 
and  apparently,  in  part,  as  campaign  documents.    We  sho*^^ 
add  that  the  correct  course  was  suggested  by  Isaac  Pa^t^^^* 
Chief  Justice  of  the  Supreme  Court  of  Massachusetts,  an<i  ^ 
devoted  personal  and  political  friend  of  Webster.    In  his  I^' 
ter  of  April  28,  1 8 18,  to  Webster — which  lies  before  us  as  ^^ 
write — Judge  Parker  says : 

"  The  effect  produced  upon  my  mind  by  the  argument  X^" 
w^re  good  enough  to  send  me,  is  such  as  to  induce  me  ^^^ 
earnestly  to  wish  that  it  may  not  only  be  printed,  but  p^*^ 
lished  and  extensively  circulated.     Public  sentiment  h^  ^ 
great  deal  to  do  in  affairs  of  this  sort,  and  it  ought  to  be  ^^ 
founded.   That  sentiment  may  even  reach  and  affect  a  co^^* 
at  least,  if  there  be  any  members  who  wish  to  do  right,  h*^ 
are  a  little  afraid,  it  will  be  a  great  help  to  know  that  ^ 
the  world  expects  they  will  do  right.     Besides,  there  is  a  ^^  ' 
ural  leaning  in  favor  of  legislative  power,  for  it  is  the  po^^^ 
of  the  people  when  constitutionally  exercised ;  but  the  peop*^ 


THE   DARTMOUTH   COLLEGE   CAUSES.  665 

ought  to  be  made  to  know  that  in  certain  cases  their  rights 
gre  above  the  reach  of  the  Legislature,  and  thus  popularity 
may  be  given  to  a  denial  of  legislative  power.  In  popular 
governmeots  it  is  not  only  expedient,  but  wise,  to  get  the 
people  on  the  side  of  right  principles ;  indeed,  that  is  the 
only  way  effectually  to  prevent  wrong. 

"  The  argument  of  Richardson,  Ch.  Jus.,  is  completely  but 
decorously  answered  in  your  pamphlet ;  but,  unanswered,  it 
will  have  its  weight,  not  only  with  the  vulgar,  but  even  with 
the  bar  and  [those]  who  have  not  leisure  or  inclination  to  look 
into  the  thing  themselves.  It  is  of  importance  to  enlist  all 
enlightened  men  on  your  side  of  the  question,  not  merely 
on  account  of  Dartmouth  College.  Every  institution  in  the 
country  is  liable  to  the  same  attack,  and  must  [be]  defended 
on  the  same  principles.  To  show  the  importance  of  present- 
ing this  argument  to  every  man's  view,  consider  its  effect  upon 
me.  When  I  read  Richardson's  opinion,  although  I  instinct- 
ively revolted  at  his  conclusion,  yet  I  was  unprepared  to  show 
the  fallacy  of  his  fundamental  point,  viz. :  that  a  literary  insti- 
tution was  a  public  corporation.  Now,  nothing  appears  more 
weak  than  his  position,  for  the  contrary  is  demonstrated  by 
reasoning  as  well  as  authority.  You  heard  not  Leach  too, 
who  knows  almost  everything,  ask  why  a  college  was  not  a 
public  corporation.  It  certainly  is  probable,  then,  that  many 
persons,  by  no  means  ignorant,  are  uninstructed  upon  this 
subject,  not  having  had  occasion  to  consider  it. 

"  I  think,  also,  that  every  judge  of  the  Sup.  Court  of 
U.  S.  ought  to  have  a  copy  of  this  argument  —  for  what 
is  written,  may  be  recurred  to ;  what  is  spoken,  may  be  lost. 

"  I  believe  the  college  will  ultimately  prevail  in  this  suit, 
for  I  cannot  well  perceive  how  a  decision  against  it  can  be 
maintained  reputably,  considering  the  principles  already 
adopted  by  the  court. 

"  You  are  aware,  I  suppose,  that  much  less  interest  has 
been  taken  in  this  question  by  the  learned  public  than  such 
a  great  question  is  calculated  to  excite.  It  is  because  the 
conduct  of  the  trustees,  previous  to  the  assumption  of  power 
by  the  Legislature,  was  generally  thought  to  be  unjust  and 
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founded  in  the  narrow  policy  of  sectarians.  The  exercise  of 
power  by  the  Legislature,  too,  has  the  advantage  of  seeming 
to  be  favorable  to  more  enlarged  and  liberal  views. 

"  Your  pamphlet  is  calculated  to  show  that  something  inore 
important  than  the  success  of  a  religious  party  is  at  stake, 
and  to  awaken  the  attention  of  all  who  feel  an  interest  in 
the  principles  upon  which  any  institution  can  be  supported, 
and  this  is  another  strong  reason  for  publishing  and  circu- 
lating." 

The  allusion  to  the  public  sentiment  in  regard  to  the  t:niS- 
tees,  and  the  necessarily  more-  delicate  one  which  had  refer- 
ence to  the  position  of  certain  judges,  can  hardly  be  misun- 
derstood ;  but  the  framers  of  the  constitution  never  inteod^d 
to  commit  the  guardianship  and  construction  of  that  instru- 
ment to  a  court  whose  decisions  were  controlled  by  ^'^^ 
atmosphere  of  a  manufactured  public  sentiment. 

The  long  struggle  between  Story  and  the  Supreme  Court 
of  New  Hampshire,  with  Joel  Parker  at  its  head,  over    ^'^^ 
construction  of  a  clause  in  the  bankrupt  act  of  1841,  is  ^^^ 
yet  entirely  forgotten.    The  proviso  in  that  act  expressly  p^^ 
vided  that  nothing  in  the  act  should  be  "  construed  to  ai*^*^*» 
destroy,  or  impair     *     *     *     any  liens,  mortgages,  or  oti^^^ 
securities,  on  property,  real  or  personal,  which  may  be  va-ii" 
by  the   laws   of  the   states   respectively;**   and   the    ques- 
tion was,  whether  an  attachment,  made  in  accordance  vvitn 
the  laws  in  New  Hampshire,  and  which  had,  in  substance* 
been  in  force  since  they  were  enacted  in  Massachusetts  K^^ 
which  New  Hampshire  was  then  a  part)  nearly  two  hun^^^^ 
years  before,  was  such  a  lien  or  security.     No  man  kne^v  *^^ 
time  when  it  had  not  been  denominated  a  lien  by  the  co^^^ 
in  New  Hampshire.     It  had  been  termed  a  security  in    ^*^^ 
statutes  for  many  years  before  the  existence  of  the  banW^^ 
act.     Story,  in  one  of  his  works,  had  affirmed  that  such  att^^ 
ments  were  liens.    The  same  view  had  been  taken  by   *^^ 
highest  courts  of  Massachusetts,  Maine,  and  Connecticut,  ^^ 
many  of  the  most  eminent  lawyers  in  these  states,  and  i^V 
some  of  the  ablest  Federal  judges.     Story  was  the  author ^'^ 
this  bankrupt  act,  which  had  been  a  pet  hobby  with   ^^ 
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from  the  time  he  came  to  the  bench.  Nearly  a  quarter  of  a 
century  before  its  passage,  he  had  importuned  Webster  to  ask 
him  to  frame  such  a  law.  He  dinned  it  in  the  ears  of  his 
associates,  and  eminent  and  influential  members  of  Congress, 
until  it  passed.  Grave  questions  arose  as  to  the  extent  of  the 
power  granted  by  the  constitution  to  Congress.  The  discus- 
sions at  the  bar,  the  speeches  of  Mr.  Benton  and  other  emi- 
nent statesmen,  and  the  reports  of  the  Supreme  Court,  to 
which  we  have  already  referred,  show  how  greatly  profes- 
sional- opinion  was  divided.  Story  decided  many  of  these 
questions  in  the  same  way  that  he  did  others  in  his  interview 
with  Governor  Plumer.  His  opinion,  in  substance,  was  that 
the  act  was  uniform ;  that  its  constitutionality  must  be  up^ 
held ;  that  it  was  a  good  law ;  that  the  court  must  supply 
its  defects — fill  the  gaps — by  a  "  liberal "  construction ;  that 
the  act  gave  the  district  and  circuit  judges  the  power  to 
"overhaul"  and  "control"  all  state  courts  and  all  proceed- 
ings therein.  There  is  at  least  one  member  of  the  New 
Hampshire  bar  still  living  who  remembers  the  peculiar  smile 
and  glistening  eye  of  Judge  Parker  when  he  related  what 
Story  had  said.  It  is,  perhaps,  to  this  incident  to  which  Parker 
alludes  in  the  close  of  his  opinion  in  Kittredge  v.  Warren^ 
when  he  says :  "  We  have  only  to  remark,  farther,  in  conclu- 
sion, that  we  have  been  strongly  impressed  from  the  first  with 
the  views  now  expressed ;  and  the  extended  examination  we 
have  made  has  left  no  reasonable  doubt  upon  our  minds 
respecting  the  result." 

The  Supreme  Court  of  New  Hampshire  at  the  time  of  this 
collision,  to  use  the  words  of  Mr.  Bishop,  was  "  one  of  the 
most  able  judicial  tribunals  in  the  Union." 

Judge  Parker  was  as  "  indefatigable  "  as  Webster  said  John 
Wheelock  was.  He  was  a  great  lawyer,  a  great  judge,  and  a 
great  man.  Chief  Justice  Bell,  one  of  his  successors,  well 
said  of  him :  "  He  was  a  most  formidable  antagonist,  and 
combined  the  strength  of  five  men  with  the  sensitiveness 
and  tenacity  of  ten  women."  He  was  a  Federalist  and  a 
Whig  of  the  iron  stamp ;  but  such  was  the  respect  felt  for 
him  by  his  political  opponents,  that,  of  their  own  accord,  they 
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first  made  him  judge  and  then  chief  justice  of  the  highest 
court  of  the  state,  and  sustained  him  in  that  position  from 
first  to  last. 

In  April,  1842,  Story  gave  an  elaborate  opinion  in  ex  J>arte 
Foster,  2  Story,  131.  Before  the  filing  of  the  petition,  the 
property  of  the  bankrupt  had  been  attached  on  mesne  process 
in  one  of  the  Massachusetts  courts.  He  applied  to  the  dis- 
trict judge  for  an  injunction  to  restrain  further  proceedings  in 
the  state  courts,  and  requiring  the  property  to  be  handed  over 
to  the  assignee.  The  district  court  certified  the  questions  to 
the  circuit  court.  Story  decided  that  the  attachment  was 
not  protected  by  the  saving  clause,  and  adhered  to  his  opin- 
ion that  the  state  courts  were  but  wax  in  the  hands  of  the 
district  and  circuit  courts,  and  that  these  Federal  judges 
could  "overhaul,  control,  or  set  aside"  the  proceedings  and 
judgments  in  the  state  courts  just  as,  in  Martin  v.  Mott,  he 
affirmed  the  opinion  he  had  given  Governor  Plumer  eleven 
years  before. 

In  Kittredge  v.  Warren,  January,  1844,  (14  N.  H.  5^') 
William  H.  Duncan,  the  son-in-law  of  Trustee  Olcott,  and 
the  brother-in-law  of  Rufus  Choate,  who  still  lives,  as  he 
always  has,  right  under  the  shadow  of  the  college,  was  coun- 
sel for  the  defendant.  He  relied  on  the  reasoning  *"^ 
authority  of  ex  parte  Foster.  This  drew  from  Judge  Parker, 
as  the  organ  of  the  court,  an  able  adverse  opinion  nearly 
thirty  pages  in  length.     In  July,  1844,  Story,  in  the  m^**^^ 

• 

of  Bellows  and  Peck,  (3  Story,  428,)  re-affirmed  his  opini^^^^ 
ex  parte  Foster,  and  replied  to  that  of  Parker  in  Kittredge  ^' 
Warren  in  language  and  with  an  emphasis  which  showed 
how  deeply  his  self-love  had  been  wounded.  At  the  J"v 
term,  1844,  Parker,  again  speaking  for  the  supreme  c^urt, 
responded  in  a  masterly  opinion  in  Kittredge  v.  Emerson*  ^i 
N.  H.  227-280.  In  closing,  he  replied  to  Story's  threat  ^^^ 
the  distinct  notice  that  the  state  court  would  protect  *^ 
jurisdiction  and  officers  at  all  hazards,  and  intimated  tb^^  * 
might  not  be  entirely  safe  for  those  who  might  attempt  '^ 
execute  the  threat.  The  state  court  ordered  judgment  fo^ 
the  plaintiff.     Nobody  attempted  to  interfere  with  the  eX^^"' 
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tion  of  its  mandate.  On  June  S,  1844,  the  governor  of  New 
Hampshire,  in  his  message,  called  the  attention  of  the  legis- 
lature, then  in  session,  to  the  controversy,  and  the  perils  that 
must  flow  from  it. 

On  December  26,  1844,  the  House,  sweeping  away  party 
lines,  almost  unanimously  passed  a  joint  resolution  sustaining 
"  the  firm  and  decided  stand "  of  the  court  "  in  opposition 
to  the  unwarrantable  and  dangerous  assumptions  of  the 
Circuit  Court  of  the  United  States."  On  December  31,  1844, 
Story  responded  to  Parker  and  the  state  government  with 
his  opinion  in  ex  parte  Christy,  3  How.,  292,  dragging  the 
majority  of  the  Supreme  Court  of  the  United  States  into  this 
controversy  between  himself  and  Judge  Parker,  in  an  opinion 
upon  a  point  which  that  court  could  not  properly  consider 
in  that  case.  This  was  a  '  motion '  made  in  the  Federal 
Supreme  Court  in  behalf  of  the  City  Bank  of  New  Orleans, 
that  a  writ  of  prohibition  issue  to  the  United  States  District 
Court  of  Louisiana,  restraining  it  from  proceeding  further  in 
Christy's  case.  It  was  so  evident  that  no  power  had  been 
conferred  upon  the  supreme  court  to  issue  such  a  writ  in 
such  a  case,  that  even  Story  decided  in  five  lines,  without 
either,  reasoning  or  the  citation  of  authorities,  that  the  court 
had  no  jurisdiction,  but  he  nevertheless  went  on  with  an 
opinion  of  fourteen  pages,  which  is  a  marvel  for  its  ability 
and  obscurity,  as  well  as  its  contradictory  character,  in 
attempting  to  show  that  if  the  court  had  had  jurisdiction, 
Judge  Parker,  in  his  opinion,  was  very  much  in  error.  Story 
has  taken  pains  in  his  private  correspondence  to  show  us, 
beyond  a  doubt,  what  his  purpose  was  in  writing  this  opinion. 

In  his  letter  of  January  i,  1845,  ^o  his  son,  he  says :  "Yes- 
terday I  delivered  the  opinion  of  the  court  in  a  great  bank- 
rupt case  from  New  Orleans,  embracing  the  question  of  the 
nature  and  extent  of  the  jurisdiction  of  the  district  court  in 
matters  of  bankruptcy.  It  was  an  elaborate  review  of  the 
whole  statute,  and  we  sustained  the  jurisdiction  of  the  District 
Court  over  all  matters  whatsoever,  and  recognized  (as,  indeed, 
was  one  of  the  points,)  the  right  of  the  court  to  grant  an  injunc- 
tion to  proceedings  and  suits  in  the  state  courts.     The  opinion 
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covers  the  zvhole  ground  in  ex  parte  Foster,  and  also  in  th^  A^' 
Hampshire  cases ^  which  have  been  so  stoutly  contested  in  th^  ^^^^ 
fotirts.  *  *  *  I  took  great  pains  about  it,  and  the  court 
fully  confirmed  all  my  views.   Judge  Catron  alone  dissented. 

Judge  Catron,  with  whom  Judge  Daniel  concurred,  admin- 
istered to  Story  a  dignified  but  stinging  rebuke  for  the  course 
taken  by  him  in  his  opinion.     He  said:  "By  the  fourteenth 
section  of  the  judiciary  act,  this  court  has  power  to  issue  wnts 
proper  and  necessary  for  the  exercise  of  its  jurisdiction  ;  hav- 
ing no  jurisdiction  in  any  given  case,  it  can  issue  no  writ-   That 
it  has  none  to  revise  the  proceedings  of  a  bankrupt  court,  is  our 
unanimous  opinion.     So  far  we  adjudge,  and  in  this  I  concur. 
For  further  views  why  the  prohibition  cannot  issue,  I  refer  to 
the  conclusion  of  the  principal  opinion.     But  a  majority  of 
my  brethren  see  proper  to  go  further,  and  express  their  views 
at  large  on  the  jurisdiction  of  the  bankrupt  court.     In  this 
course  I  cannot  concur ;  perhaps  it  is  the  result  of  timidity, 
growing  out  of  long  established  judicial  habits  in  courts  of 
error  elsewhere,  never  to  hazard  an  opinion  when  no  case 
was  before  the  court,  and  when  that  opinion  might  be  justly 
arraigned  as  extra  judicial,  and  a  mere  dictum  by  courts  and 
lawyers ;  be  partly  disregarded  while  I  was  living,  and  alniost 
certainly  be  denounced  as  undue  assumption  when  I  was  no 
more;  a   measure  of  disregard  awarded  with  an  unsparing 
hand,  here  and  elsewhere,  to  the  dicta  of  state  judges  under 
similar  circumstances.     And  it  is  due  to  the  occasion  and  to 
myself  to  say  that  I  have  no  doubt  the  dicta  of  this  court 
will  only  be  treated  with  becoming  respect  before  the  court 
itself  so  long  as  some  of  the  judges  who  concurred  in  thenn 
are  present  on  the  bench,  and  afterwards  be  openly  rejected 
as  no  authority — as  they  are  not." 

In  Peck  V.  Jenness,  July,  1845,  16  N.  H.  516-537,  Judge 
Parker,  for  obvious  reasons,  disregarded  this  opinion  in  ^^ 
parte  Christy.  In  this  case,  (7  How.  612-626,)  at  the  Decem- 
ber term,  1848,  four  years  after  Story  read  his  opinion  in  ^* 
parte  Christy,  the  Supreme  Court  of  the  United  Stares  unan- 
imously decided  that  Parker  was  right,  and  Story  wrong. 

The  written  opinion  to  Webster,  of  December  25,  18331(2 
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Life  of  Story,  155-158,)  upon  a  variety  of  questions,  raised 
by  certain  acts  of  the  president  and  Mr.  Taney,  in  the  great 
bank  war,  is  another  illustration  of  the  way  in  which,  during 
his  whole  judicial  life,  he  sowed  on  every  hand  his  written 
and  oral  opinions  upon  questions  he  was  likely  to  be  called 
to  decide  as  a  judge.  The  harvest  which  these  dragon's 
teeth  produced  was  sometimes  more  perilous  than  armed 
men. 

Contrary  to  the  almost  universal  understanding,  based 
mainly  upon  the  argument  put  by  counsel  to  intensify  a  point, 
the  necessity  and  propriety  of  amending  this  college  charter 
have  been  conceded  by  the  leading  trustees  from  a  very  early 
period.  John  Wheelock  came  from  ♦Yale,  was  a  student 
there,  and  was  familiar  with  the  troubles  of  President  Clap, 
which  grew  out  of  the  attempt  to  secure  the  passage  of  an 
act  by  the  legislature  of  Connecticut,  in  1763,  provid- 
ing for  the  government  of  Yale  and  for  the  appointment 
of  a  "  commission  of  visitation,**  to  rectify  abuses  in  the 
college,  or  report  thereon  to  the  General  Assembly. 
In  1 79 1,  before  the  troubles  which  resulted  in  the  exclu- 
sion of  Wheelock  from  the  board  had  arisen,  its  control- 
ling minds,  with  Wheelock  and  Olcott  at  their  head,  of 
their  own  accord,  adopted  a  plan  by  which  the  Senate  and 
the  House  were  to  have  "  some  "  share  in  the  government  of 
Dartmouth  College.  We  have  already  alluded  to  the  proj- 
ects for  legislative  interference  while  the  struggle  between 
Wheelock  and  his  adversaries  was  going  on  in  the  board,  and 
to  the  fact  that  almost  as  soon  as  the  majority  of  the  trustees 
had  obtained  a  decision  in  their  favor,  they  proposed  to  have 
the  legislature  alter  this  charter  by  creating  a  Board  of  Over- 
seers, etc. ;  and  that  Webster,  probably  having  in  mind  the 
argument  of  Parsons  on  that  point,  to  which  we  shall  here- 
after advert,  advised  against  the  scheme  as  one  "  not  without 
danger."  The  truth  is,  the  trustees  were  willing  any  amend- 
ments should  be  made  to  the  charter,  if  so  framed  that  they 
could  exclude  Wheelock  and  his  friends  from  any  share  in  the 
government  of  the  college,  and  could  retain  possession  for 
themselves  and  their  friends.     On  June  19,  18 16,  while  the 
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act,  subsequently  passed,  was  pending  before  the  Legislature^ 
Thompson,  Paine,  and  McFarland,  three  of  the  leading  trus- 
tees,  addressed  to  that  body  a  remonstrance  against  its  pas- 
sage, covering  nearly  eight  pages  in  print.     As  might  have 
been  expected  from  the  ability  of  the  draughtsman,  the  ob- 
jections to  the  bill  were  stated  with  great  force  and  clearness. 
Among  other  things,  they  said :  **  The  charter  of  Dartmouth 
College  vests  certain  rights  of  property,  for  particular  uses, 
in  the  trustees.      The  sovereign  power,  having  once   made 
this  grant,  cannot,  as  the  trustees  humbly  conceive,  divest 
them  of  it  so  long  as  they  exercise  their  trust  in  conforrnity 
to  the  true  intent  and  meaning  of  the  charter.    They  respect- 
fully call  to  the  view^f  the  Honorable  Legislature  that  Dart- 
mouth College  was  not  founded  by  the  then  existing   sover- 
eign.    It  was  founded  and  endowed  by  liberal  individuals; 
and  the  charter  was  given  by  the  sovereign,  to  perpetuate  the 
application  of  the  property  conformably  to  the  design  of 
the  donors.     If  the  property  has  been  misapplied,  if  there 
has  been  any  abuse  of  power  upon  the  part  of  the  trustees, 
they  are  fully  sensible  of  their  high  responsibility ;  but  they 
have  always  believed,  and  still  believe,  that  a  sound  construc- 
tion of  the  powers  granted  to  the  Legislature  gives  them,  in 
this  case,  only  the  right  to  order,  for  good  cause,  a  prosecu- 
tion in  the  judicial  courts.     A  different  course  effectually 
blends  judicial  and  legislative  powers,  and  constitutes  the 
Legislature  a  judicial  tribunal.     *     *     * 

"  Whilst  the  undersigned  deem  it  their  indispensable  duty 
to  remonstrate  in  the  most  respectful  terms  against  the  pas- 
sage of  the  bill  referred  to,  they  have  no  objection,  and  they 
have  no  reason  to  believe  their  fellow  trustees  have  any  ob- 
jection, to  the  passage  of  a  law  connecting  the  government 
of  the  state  with  that  of  the  college,  and  creating  every  salu- 
tary  check  and  restraint  upon  the  official  conduct  of  the 
trustees  and  their  successors  that  can  be  reasonably  required; 
and,  with  respectful  deference,  they  would  propose  the  follow- 
ing outlines  of  a  plan  for  that  purpose: 

"  The  counsellors  and  senators  of  New  Hampshire,  together 
with  the  Speaker  of  the  House  of  Representatives  for  the 


THE  DARTMOUTH  COLLEGE  CAUSES.         67J 

time  being,  shall  constitute  a  Board  of  Overseers  of  Dart- 
mouth College,  any  ten  of  whom  shall  be  a  quorum  for 
transacting  business.  The  overseers  shall  meet  annually  at 
the  college  .on  the  day  preceding  commencement.  They 
shall  have  an  independent  right  to  organize  their  own  body 
and  to  form  their  own  rules ;  but  as  soon  as  they  shall  have 
organized  themselves,  they  shall  give  information  thereof  to 
the  trustees.  Whenever  any  vote  shall  have  been  passed  ^ 
by  the  trustees,  it  shall  be  communicated  to  the  overseers, 
and  shall  not  have  effect  until  it  shall  have  the  concurrence 
of  the  overseers ;  provided,  nevertheless,  that  if  at  any  meet- 
ing a  quorum  of  the  overseers  shall  not  be*formed,  the 
trustees  shall  have  full  power  to  confer 'degrees  in  the  same 
manner  as  though  there  were  no  overseers,  and  also  to 
appoint  trustees  or  other  officers,  (not  a  president  or  pro- 
fessor,) and  to  enact  such  laws  as  the  interests  of  the  institu- 
tion shall  indispensably  require ;  but  no  law  passed  by  the 
trustees  shall  in  such  case  have  force  longer  than  until  the 
next  annual  meeting  of  the  boards,  unless  it  shall  then  be 
approved  by  the  overseers.  Neither  of  the  boards  shall 
adjourn,  except  from  day  to  day,  without  the  consent  of  the 
other.  It  shall  be  the  duty  of  the  president  of  the  college^ 
whenever,  in  his  opinion,  the  interests  of  the  institution  shall 
require  it,  or  whenever  requested  thereto  by  three  trustees, 
or  three  overseers,  to  call  special  meetings  of  both  boards^ 
causing  notice  to  be  given  in  writing  to  each  trustee  and 
overseer  of  the  time  and  place;  but  no  meeting  of  one 
board  shall  ever  be  called  except  at  the  same  time  and  place 
with  the  other.  It  shall  be  the  duty  of  the  president  of  the 
college  annually,  in  the  month  of  May,  to  transmit  to  His 
Excellency  the  Governor  a  full  and  particular  account  of  the 
state  of  the  funds,  the  number  of  students  and  their  progress, 
and  generally  the  state  and  condition  of  the  college." 

Aside  from  Story's  passion,  to  which  we  have  already 
referred,  of  gathering  every  item  of  legal,  political,  and  judi- 
cial gossip,  he  had  the  amplest  facilities  for  becoming  per- 
fectly familiar  with  the  history  of  these  proceedings.  Upon 
the  passage  of  the  act,  Governor  Plumer  appointed  his  friend 
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Story,  Benjamin  W.  Crowninshield,  of  Salem,  Story's  neigh- 
bor, and  William  Gray,  the  famous  Boston  merchant,  mem- 
bers of  the  Board  of  Overseers. 

We  have  in  a  previous  paper  alluded  to  the  three  opinions 
of  Story;  i,  that  given  to  Bartlett  in  favor  of  the  univer- 
sity ;  2,  that  in  favor  of  the  trustees  upon  what  was  known 
as  the  Parsons'  view,  relied  upon  by  Webster;  3,  that  in 
favor  of  the  trustees  upon  the  obligation  clause. 

Webster  instituted  these  suits  in  the  circuit  court,  which 
cost  so  much  labor,  vexation,  and  expense,  mainly  because 
lie  was  confident  of  carrying  Story  with  him  on  the  Parsons* 
view,  but  ndt  upon  the  third  ground. 

Harvard  University  was  chartered  in  1636.  The  act  of 
1642  made  the  governor,  deputy  governor,  president  of  the 
college,  magistrates,  teaching  elders,  etc.,  members  of  the 
Board  of  Overseers.  When  the  constitution  of  the  state  was 
formed,  the  university  was  put  under  the  protection  of  the 
5tate  by  virtue  of  certain  provisions  incorporated  therein; 
and  the  grant  of  1636  was  "  ratified  and  confirmed  "  thereby, 
with  the  proviso  "that  nothing  herein  shall  be  construed  to 
prevent  the  legislature  of  this  commonwealth  from  making 
such  alterations  in  the  governmentof  the  said  university  as 
shall  be  conducive  to  its  advantage,  and  the  interest  of  the 
republic  of  letters,  in  as  full  a  manner  as  might  have  been 
done  by  the  legislature  of  the  late  Province  of  the  Massa- 
chusetts Bay." 

Judge  Parsons  became  a  Fellow  of  Harvard  in  1806.  Soon 
after  he  framed  a  law  making  the  alterations  in  the  charter 
contemplated  by  the  eminent  jurist  who  penned  the  proviso. 
The  bill  passed  March  6,  18 10;  was  formally  accepted  by  the 
corporation,  March  16,  1810,  and  by  the  Board  of  Overseers, 
April  12,  1 8 10.  This  act  was  repealed  and  the  old  board 
restored  by  the  act  of  February  29,  1812.  In  1814  ^^^^ 
repealing  act  was  repealed,  and  the  act  of  1810  revived,  with 
the  proviso  that  the  Senate  should  be  added  to  the  thirty 
elective  members  for  which  the  act  provided. 

From  the  time  he  became  a  Fellow  till  shortly  before  his 
death.  Parsons  was  the  controlling  spirit ;  and  during  the 
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troubles  which  followed  the  passage  of  the  act  of  1810,  argued 
the  cause  of  the  university. 

The  counsel  for  the  trustees  in  the  Dartmouth  College 
case  were  as  familiar  with  the  history  of  the  troubles  at  Har« 
vard  and  the  argument  of  Parsons  as  Story. 

Charles  Marsh,  as  we  have  already  said,  was  one  of  the 
trustees,  and  the  one  through  whom  Mr.  Webster  proposed 
to  bring  one  of  the  college  causes  in  the  circuit  court.  In 
18 16  he  prepared  some  "minutes  of  authorities  and  obser- 
vations in  relation  to  the  affairs  of  Dartmo'  College." 
These  minutes  cover  twelve  pages  of  unruled  foolscap,  very 
closely  and  compactly  written.-  Several  pages  are  occupied 
with  reasoning  and  authorities  tending  to  sustain  the  two 
first  positions  taken  by  Mason  in  the  state  court.  Two  pages 
are  taken  up  in  a  not  very  successful  attempt  to  distinguish 
the  case  of  Gresham  College,  cited  by  Governor  Plumer  in 
his  message,  from  that  of  Dartmouth  College.  He  then 
refers  to  the  case  of  Harvard  College ;  says  that  Parsons  **  is 
said  to  have  penned  this  act,"  and  relies  upon  his  *'  opinion."" 
He  then  discusses  at  length  the  power  of  the  Legislature  over 
cities,  etc.,  and  argues  that  "  towns,  having  no  such  power, 
[the  power  of  perpetual  succession,]  are  not,  therefore,  in  any 
strict  sense,  corporations,"  and  adds  that,  if  towns  are  corpo- 
rations, the  inhabitants  of  a  new  town,  created  out  of  an  old 
town,  or  old  ones,  would  not  be  bound  by  a  new  charter 
unless  they  saw  fit  to  accept  it.  Near  the  close,  under  the 
date  of  May  16,  18 17,  Marsh  says:  "The  foregoing  remarks 
&  references  were  made  nearly  a  year  ago  and  are  now 
deemed  of  no  importance  except  for  the  purpose  of  facilitat- 
ing a  recurrence  to  authorities — since  that  time  the  case  of 
Fletcher  vs.  Peck  in  6th  Cranch ;  &  New  Jersey  v.  Wilson  in 
7th  of  Cranch,  have  been  consulted ;  &  are  deemed  to  be 
decisions  in  point."  We  copy  from  the  identical  minutes  of 
Marsh  and  the  dini,  time-stained  argument  of  Parsons,  used 
by  Judge  Smith  and  his  eminent  associates  in  preparing  their 
arguments  in  Judge  Woodward's  case.  The  argument  of 
Parsons  "  as  to  visitors  of  Harvard  College,"  according  to  the 
filing  of  Judge  Smith,  is  as  follows : 
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"  I.  The  office  df  Visitor. 
"2.  His  power  &  duties. 


"3.  Who  is  the  visitor  of  Harvard  College  ? 

"  4.  The  extent  of  the  power  reserved  to  the  Legislature 
in  the  Constitution  of  the  Commonwealth  to  alter  the  Gov't 
of  the  College  in  as  full  a  manner  as  it  could  have  been 
altered  by  the  Legislature  of  the  Province. 

"  I.  The  office  of  Visitor  is  at  common  law  arising  from 
the  lawful  endowment  of  any  charity  either  by  the  Sovereign 
or  any  private  person. 

"  If  a  private  person  endow  a  charity  it  is  inherent  to  his 
right  of  property  to  determine  to  what  uses  and  in  what 
manner  the  charity  may  be  applied,  and  for  these  purposes 
provision  may  be  made  by  liis  own  statutes  which  are  consid- 
ered as  the  foundation  of  the  endowment.  He  may  appoint 
a  Visitor  to  see  that  these  statutes  are  duly  executed.  If 
the  founder  do  not  appoint  a  Visitor  he  and  his  heirs  are  of 
course  Visitors.  When  the  founder  has  made  the  endow- 
ment of  his  charity  and  appointed  a  Visitor  he  after  that 
ceases  to  have  any  control  over  it  his  property  having  vested 
in  the  grantees,  subject  to  the  visitation  of  the  Visitor  whom 
he  has  designated  &  who  is  substituted  in  the  room  of  the 
founder.  He  can  therefore  provide  no  new  statutes  altering 
the  former  uses  of  his  donation,  unless  he  has  reserved  such 
power  to  himself  in  his  original  foundation  nor  can  he  revoke 
the  visitatorial  power  which  he  has  delegated;  as  it  may 
affect  the  interest  which  is  vested  in  the  grantees.  But  the 
founder  not  having  appointed  a  visitor  may  with  the  assent 
of  the  grantees  make  what  alterations  may  be  thought  proper 
in  the  appropriation  of  his  own  donation,  but  not  in  donations 
made  to  the  same  charity  by  other  persons  who  have  expressly 
limited  their  uses  and  alterations  may  also  be  made  in  the 
power  of  visitation  by  authority  of  the  Legislature  and  by 
consent  of  the  grantees  and  the  visitor  who  so  far  stands  m 
the  place  of  the  founder. 

"  2.  The  power  and  duties  of  the  visitor  are  incident  to 
him  at  common  law,  subject  to  the  restrictions  and  qualifica- 
tions pointed  out  by  the  statutes  of  the  founder.     It  pertains 
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to  the  office  of  visitor  to  see  that  the  statutes  of  the  founder 
are  executed  and  also  to  exercise  such  powers  as  result  from 
his  will.  If  the  founder  instead  of  framing  particular  statutes 
for  the  management  of  his  donation  should  authorize  the 
corporation  in  whom  the  same  is  vested  to  make  by  laws  for 
carrying  into  effect  and  regulating  the  charity  with  the  assent 
of  the  visitor  then  such  by  laws  have  the  force  of  the  stat- 
utes made  by  the  founder. 

"3.  The  visitor  of  H.  College.  No  visitor  of  Harvard 
College  can  be  considered  as  existing  until  a  donation  was 
made  by  some  person  or  public  body  for  the  purpose  of 
founding  the  College  and  such  donation  cannot  be  made  till 
there  are  proper  persons  to  take  the  same.  The  General 
Court  appropriated  property  for  the  purpose  of  founding  a 
College ;  but  did  not  grant  the  same  to  any  persons  whatever 
the  property  remaining  the  property  of  the  colony  and  being 
managed  by  a  Committee  appointed  by  the  General  Court. 

"  This  Committee  being  found  an  inconvenient  body  the 
Court  give  the  trust  to  the  Governor,  Deputy  Governor  and 
magistrates  &  the  teaching  elders  of  the  six  neighbouring 
towns  by  the  name  of  overseers,  with  power  to  manage  the 
funds  subject  to  the  will  of  the  donors.  In  the  act  appointing 
the  overseers  it  is  ordained  that  the  greater  number  present 
at  any  meeting  the  number  necessary  to  constitute  a  meeting 
not  not  being  prescribed  may  make.&  establish  any  orders, 
statutes  &  constitutions  subject  however  to  an  appeal  to  the 
whole  body  of  overseers,  who  if  they  refuse  to  sustain  such 
appeal  or  act  thereon  shall  stand  accountable  to  the  next 
General  Court. 

"  Soon  after  the  Creation  of  the  overseers  on  application  of 
Mr.  H.  Dunster  the  President  of  the  College  the  General 
Court  were  induced  to  take  measure  for  founding  a  College 
by  constituting  a  Corporation  in  whom  was  invested  the 
property  belonging  to  the  College  with  power  to  manage  the 
same  agreeably  to  the  will  of  the  donors  and  for  that  purpose 
to  make  orders  and  by  laws,  but  which  were  of  no  force  until 
allowed  by  the  overseers.  The  last  provision  being  supposed 
to  be  impracticable  in  the  Government  of  the  College  the  Cor- 
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poration  did  not  exfircise  their  powers  until  the  granting  an 
additional  Charter  in  1657  (?)  after  this  the  College  appears 
to  be  completely  founded  having  a  corporation  in  whom  the 
funds  vested  with  a  power  to  make  orders  and  by  laws,  so 
that  the  will  of  the  donor  was  observed  and  subject  to  the 
control  of  the  overseers,  as  a  board  of  Visitors,  who  might 
disallow  the  orders  and  by  laws  made  by  the  corporation. 
The  General  Court  of  the  Colony  therefore  were  the  founder 
of  the  College  and  instead  of  forming  particular  statutes  for 
the  College  which  they  founded  they  constituted  a  Corpora- 
tion with  power  to  make  orders  and  by  laws  for  the  govern- 
ment of  the  College  compatible  with  the  will  of  any  donor 
&  subject  to  the  disallowance  of  the  overseers.  And  the 
doings  of  a  meeting  of  the  overseers  called  by  notice  to  those 
members  living  in  the  six  neighbouring  towns  are  by  the  last 
Charter  or  appendix  of  1657  finally  valid  without  any  ulti- 
mate Control  being  reserved  to  the  General  Court. 

"The  Governors  or  Overseers  appointed  to  any  Charitable 
institution  by  the  founder  are  in  fact  the  visitors  thereof 
although  they  may  not  be  designated  by  the  name  of  Visitors. 
The  College  as  observed  now  appears  to  be  regularly 
founded  having  a  Corporation  to  take  and  manage  the  prop- 
erty, subject  to  visitors  specially  appointed  by  the  founder, 
who  has  parted  not  only  with  his  property  but  with  all  con- 
trol over  it.  What  control  however  the  General  Court  of 
the  old  Colony  of  Massachusetts  Bay  might  in  fact  claim  or 
exercise  either  over  the  funds,  which  they  had  given  away 
or  the  visitatorial  power  which  they  had  parted  with  it  is  not 
now  necessary  to  inquire.  It  is  sufficient  to  say  that  this 
foundation  with  this  visitatorial  power  existed  so  long  as  that 
General  Court — that  the  Court  never  did  in  fact  repeal  or 
annul  this  foundation  or  revoke  the  power  of  visitation  con- 
stituted as  here  mentioned.  The  occasional  interference  of 
the  Colonal  General  Court,  after  the  foundation  was  prac- 
tised either  with  the  assent  of  the  College  or  is  to  be  consid- 
ered as  an  assumption  of  power  not  belonging  to  it  for  in 
fact  that  Court  claimed  to  exercise  all  the  powers  of  Gov't 
Legislature  Executive  and  judicial. 


»    •! 
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"  Upon  the  repeal  of  the  old  Colony  Charter  &  the  grant- 
ing of  the  Provincial  Charter  the  Governor  Deputy  Gov 
&  magistrates  were  succeeded  by  the  Gov'r.  Lieut  Govr  and 
Council  as  their  successors  in  office  and  the  power  of  Vis- 
itation remained  in  the  same  body  until  new  successors 
were  appointed  by  the  Constitution  notwithstanding  several 
attemts  to  give  the  college  a  new  foundation  were  made  by 
the  interests  of  its  friends  with  the  concurrence  of  the 
College. 

"4.  What  power  the  Legislature  of  the  Province  had  to 
alter  the  Govt  of  the  College  requires  now  to  be  considered. 
The  Charter  that  gave  existence  to  the  Provincial  Legislature 
by  confirming  the  property  of  the  College  necessarily  con- 
firmed the  College  and  confirmed  the  property  in  the  Col^ 
lege  by  such  tenure  &  on  such  conditions  as  those  by  which 
it  was  before  holden,  one  of  which  was  to  be  subject  to  a 
controul  in  the  disposition  of  that  property  by  a  body  of  vis- 
itors and  their  successors  appointed  by  the  founder.  If  the 
Legislature  had  any  authority  to  alter  the  Gov't  of  the  Col- 
lege without  the  consent  of  the  visitors  and  Corporation  it 
must  be  either  by  virtue  of  some  visitatorial  power  remaining 
in  it  or  by  some  judicial  act  to  be  passed  by  it  or  by  its  Leg- 
islative authority.  As  to  its  having  visitatorial  power  remain- 
ing, there  is  no  color  for  it,  as  the  founder  reserved  none  to 
himself — as  to  a  Judicial  act  the  Provincial  Legislature  wer 
not  competent  to  pass  any  no  judicial  power  having  been 
granted  in  the  Charter.  If  therefore  the  Legislature  could 
alter  the  Gov't  of  the  College  it  must  be  by  virtue  of  its  Leg- 
islative authority.  The  Legislative  power  of  every  State 
must  be  such  as  it  can  lawfully  exercise  according  to  its  con- 
stitution not  a  mere  arbitrary  or  despotic  will  which  may 
prevail  because  power  is  not  synonymous  with  right. 

"  It  will  not  be  pretended  that  the  Legislature  could  divest 
the  Corporation  of  the  property  given  it  by  the  founder  and 
other  donors,  nor  will  it  be  contended  that  the  Legislature 
by  any  lawful  act  could  alter  the  uses  for  which  the  prop- 
erty was  so  given  or  by  repealing  the  Charter  of  incorpora- 
tion could  defeat  all  those  donations  and  render  them  void 

44 
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or  could  alter  the  constitution  of  the  Corporation  by  adding 
to  its  members  or  changeing  its  powers ;  for  if  this  were 
admitted  they  might  virtually  repeal  the  Charter  of  incorpo- 
ration which  vests  the  property  and  the  powers  therein  des- 
ignated in  the  corporation  and  their  successors  the  law  of 
succession  being  established  in  the  Charter. 

'*  It  remains  to  consider  whether  without  consent  the 
Legislature  could  rightfully  change  the  visitors  of  the  College 
and  appoint  new  visitors  not  appointed  by  the  founder.  The 
founder  had  the  same  power  at  law  to  appoint  visitors  of 
his  Charity  that  he  had  to  make  the  donation  and  prescribe 
the  use,  and  the  visitors  have  in  them  a  vested  right  of 
visitation  of  which  they  cannot  be  deprived  without  their 
consent  any  more  than  of  any  other  vested  right.  The  Cor- 
poration also  have  an  interest  in  the  exercise  of  the  right 
because  by  the  exercise  of  it  can  the  powers  of  the  Corpora- 
tion alone  be  controlled.  And  it  may  be  supposed  that  a 
corporation  might  be  willing  to  take  the  management  of  a 
Charity  subject  to  a  particular  visitation  which  they  might 
refuse  under  another  visitation  as  well  as  that  donors  might 
be  induced  from  confidence  in  the  existing  visitatoriial  power 
to  make  donations  which  otherwise  they  might  decline.  The 
visitatorial  power  is  therefore  so  connected  with  the  Charity 
of  its  management  that  it  seems  impossible  that  the  Legisla- 
ture can  have  a  power  over  the  former  without  having  it  over 
the  latter  which  is  not  contended.  But  if  the  visitors  and 
Corporation  are  disposed  to  consent  to  a  substitution  of  other 
persons  as  visitors  yet  it  cannot  be  done  unless  authorized 
by  the  Legislature  but  being  so  authorized  it  may  lawfully 
be  done  because  it  is  done  by  the  consent  of  all  the  parties 
interested.  If  however  the  doctrine  should  be  admitted 
that  the  Provincial  Legislature  had  the  singular  power  of 
altering  the  Government  of  the  College  without  consent  yet 
if  instead  of  exercising  that  power  they  had  in  fact  intro- 
duced into  the  visitation  new  visitors  with  the  consent  of  the 
former  visitors  and  the  Corporation  it  is  extremely  difficult 
to  conceive  by  what  legitimate  authority  the  Legislature  could 
afterwards  deprive  those  new  Visitors  of  the  rights  of  Visito- 
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tion  thus  lawfully  vested  in  them.  To  admit  this  power  of 
deprivation  thus  exercised  would  be  giving  to  the  Provincial 
Legislature  greater  power  than  they  would  have  possessed  if 
they  had  been  founders  of  College  &  and  at  the  foundation 
had  specially  appointed  as  visitors  the  persons  thus  deprived. 
Admitting  therefore  the  power  reserved  to  the  Legislature  of 
making  such  alteration  in  the  Government  of  the  College  as 
could  have  been  made  by  the  Legislature  of  the  late  Province 
of  Massachusetts  Bay  yet  under  this  admission  no  alteration 
could  be  made  in  the  Government  but  with  consent  of 
the  overseers  &  Corporation  and  but  for  the  reservation 
in  the  proviso  no  alteration  could  ever  be  made  even  with 
consent  as  it  would  have  been  deemed  repugnant  to  to  the 
Constitution  which  established  absolutely  the  Government  of 
the  College." 

A  comparison  of  this  powerful,  terse,  and  pointed  argument 
of  Parsons  with  the  opinion  of  Story,  shows  not  only  a  radical 
difference  in  the  structure  of  the  minds  of  the  two  men 
but  that  the  latter  shone  with  a  borrowed  light.  Two  things 
are  especially  noticeable  in  this  argument  of  Parsons  :  From 
his  intimate  acquaintance  with  Dane,  the  history  of  the  times, 
and  the  great  men  who  participated  in  the  Federal  Conven- 
tion, no  man  in  Massachusetts  was  more  capable  of  compre- 
hending the  meaning  of  the  obligation  clause  than  he,  yet  he 
passed  it  by  in  this  argument  as  if  the  thought  never  occurred 
to  him  that  it  had  any  application.  There  is  but  one  conclu- 
sion— that  it  had  none.  The  other  is,  that,  independent  of  the 
proviso,  the  charter  could  not  be  altered  by  the  legislature 
even  with  the  consent  of  the  overseers  and  corporation. 

Story,  "  in  the  end,"  supplemented  the  opinion  that  the 
charter  was  protected  by  the  obligation  clause.  This  was  the 
natural  result  of  his  new  views,  adopted  after  his  elevation  to 
the  bench,  under  the  influence  of  the  seductive  power  of 
Marshall  and  the  promptings  of  his  vast  ambition,  that  the 
controlling  purpose  of  this  clause,  as  of  many  others,  was  not 
to  protect  private  rights,  but  to  subserve  great  political  ends, 
-or,  as  it  is  put  by  Webster,  in  his  celebrated  argument  in 


682  THE  DARTMOUTH  COLLEGE  CAUSES. 

Ogden  V.  Saunders,  which  Story  endorsed,  if  he  did  not 
originate:  "The  inquiry  then  recurs,  whether  the  law  in 
question  be  such  a  law  as  the  legislature  of  New  York  had 
authority  to  pass.  The  question  is  general.  We  differ  from 
our  learned  adversaries  on  general  principles.  We  differ  as 
to  the  main  scope  and  end  of  this  constitutional  provision,  TJiey 
think  it  entirely  remedial;  we  regard  it  as  preventive.  They 
think  it  adopted  to  procure  redress  for  violated  private  rights; 
to  us  it  seems  intended  to  guard  against  great  public  mis- 
chiefs. They  argue  it  as  if  it  were  designed  as  an  indemnity 
or  protection  for  injured  private  rights  in  individual  cases  of 
meum  and  tuum  ;  we  look  upon  it  as  a  great  political  provision, 
favorable  to  the  commerce  and  credit  of  the  whole  country. 
Certainly  we  do  not  deny  its  application  to  cases  of  violated 
private  right.  Such  cases  are  clearly  and  unquestionably 
within  its  operation.  Still,  we  think  its  main  scope  to  be 
general  and  political."  And  in  his  recapitulation,  Webster 
says:  "Sixthly,  that  upon  any  other  construction,  one  great 
political  object  of  the  constitution  will  fail  of  its  accom- 
plishment." 

Marshall,  though  firm  and  decided,  was  by  nature  a  mode- 
rando.  Circumstances,  personal  and  political,  intensified  his 
views  as  he  advanced  in  life.  Jay  and  Jefferson  were  the 
antipodes  in  American  politics.  In  1785,  Jay  thus  expressed 
his  convictions :  "  It  is  my  first  wish  to  see  the  United  States 
assume  and  merit  the  character  of  one  great  nation,  whose 
territory  is  divided  into  different  states  merely  for  more  con- 
venient government,  and  the  more  easy  and  prompt  adminis- 
tration of  justice ;  just  as  our  several  states  are  divided  into 
counties  and  townships  for  the  like  purposes."  Just  before 
the  Federal  Convention  which  framed  the  constitution  met, 
he  wrote  to  General  Washington :  "What  powers  should  be 
granted  to  the  government  so  constituted  is  a  question  which 
deserves  much  thought.  /  think  the  more  the  better;  the 
states  retaining  only  so  much  as  may  be  necessary  for 
domestic  purposes,  and  all  their  principal  officers,  civil  and 
military,  being  commissioned  and  removable  by  the  national 
government."     In  his  opinion  in  Chisholm  v.  Georgia,  and 
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subsequently,  Jay  adhered  to  the  same  general  views.  A 
few  extracts  from  Story's  private  correspondence  will  show 
how  fully,  after  his  lurch  from  the  school  of  Jefferson,  he 
shared  the  views  of  Jay.  In  his  letter  of  February  22, 
18 1 5,  to  Williams,  Story  says:  "Let  us  extend  the  national 
authority  over  the  whole  extent  of  power  given  by  the  con- 
stitution. Let  us  have  great  military  and  naval  schools ;  an 
adequate  regular  army ;  the  broad  foundations  laid  of  a  per- 
manent navy ;  a  national  bank ;  a  national  system  of  bank- 
ruptcy ;  a  great  navigation  act ;  a  general  survey  of  our  ports, 
and  appointments  of  port- wardens  and  pilots ;  judicial  courts, 
which  shall  embrace  the  whole  constitutional  powers ;  national 
notaries ;  public  and  national  justices  of  the  peace,  for  the 
commercial  and  national  concerns  of  the  United  States.  By 
such  enlarged  and  liberal  institutions,  the  government  of  the 
United  States  will  be  endeared  to  the  people,  and  the  factions 
of  the  great  states  will  be  rendered  harmless." 

In  his  letter  of  December  13,  181 5,  to  the  reporter,  Whea- 
ton,  in  relation  to  the  bankrupt  law,  etc.,  he  says :  "  I  hope 
you  will  follow  up  the  blow  by  vindicating  the  necessity  of 
establishing  other  great  national  institutions ;  the  extension 
of  the  jurisdiction  of  the  courts  of  the  United  States  over 
the  whole  extent  contemplated  in  the  constitution;  the 
appointment  of  national  notaries  public  and  national  justices 
of  the  peace;  national  port-wardens  and  pilots  for  all  the 
ports  of  the  United  States ;  a  national  bank  and  national 
bankrupt  laws.  I  have  meditated  much  on  all  these  subjects, 
and  have  the  details,  in  a  considerable  degree,  arranged  in 
my  mind.  And,  once  for  all,  I  most  sincerely  hope  that  a 
national  nezvspaper  may  be  established  at  Washington,  which, 
for  its  talents  and  taste,  shall  entitle  itself  to  the  respect  of 
the  nation,  and  preserve  the  dignity  of  the  government." 
2  Life  of  Story,  254-271. 

We  have  already  commented  upon  some  of  the  peculiarly 
latitudinarian  opinions  given  by  Story  to  Governor  Plumer. 
Young  Story,  in  his  life  of  his  father,  from  which  we  have 
quoted,  after  commenting  upon  the  case  of  Martin  v.  Hun- 
ter's Lessee,  says : 
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"This  was  the  first  great  constitutional  judgment  delivered 
by  my  father.  To  this  department  of  the  law  he  had  given 
little  study  during  his  practice  at  the  bar,  and,  although  he 
had  always  avowed  himself  to  be  a  disciple  of  Washington, 
yet,  as  the  views  of  the  party  to  which  he  belonged  were 
widely  different  from  those  entertained  by  the  illustrious 
Chief  Justice  Marshall,  no  small  curiosity  was  felt  by  his 
friends  as  to  the  determination  his  mind  should  take  on  great 
constitutional  questions.  The  Republicans  were  strict  con- 
structionists of  the  constitution,  narrowing  down  the  powers 
of  the  Federal  government  to  the  express  and  exact  terms  of 
that  instrument,  while  the  Federalists  claimed  a  broader  and 
more  liberal  exposition  in  favor  of  the  United  States."  *  * 
"  Upon  taking  his  seat  on  the  bench,  my  father  devoted 
himself  to  this  branch  of  the  law,  and  the  result  was  a  cordial 
adherence  to  the  views  of  Marshall,  whom  he  considered,  then 
and  ever  afterwards,  as  the  expounder  of  the  true  principles 
of  the  constitution.  Nor  did  this  indicate  so  much  a  change 
as  2i  formation  of  opinion,  and  it  is  no  slight  indication  of  his 
independence  and  emancipation  from  the  influence  of  party 
that  he  resigned,  upon  careful  study  and  examination  into  the 
history  and  principles  of  the  constitution,  his  early  preju- 
dices in  favor  of  Mr.  Jefferson's  abstractions  for  the  clear  and 
practical  doctrines  of  Marshall."  *  *  *  *' His  was  the 
consistency  of  truth — to  the  living  thought  of  the  present, 
not  to  the  dead  opinion  of  the  past.'' 

.  The  partial  pen  of  the  son  has  done  injustice  to  his  father. 
Story  and  Marshall  sometimes  rode  abreast ;  sometimes 
Story,  like  Johnson,  concurred  in  the  opinions  and  judgments 
of  Marshall,  from  which  he  dissented,  as  in  the  case,  United 
States  V.  Bevans,  3  Wheat.  336,  and  sometimes,  as  in  the  col- 
lege causes  and  the  case  of  the  Cherokee  Nation,  he  far  out- 
ran the  chief  justice.  It  is  not  true  that  this  astute  politician 
and  learned  lawyer  was  without  opinions  upon  great  con- 
stitutional questions,  or  that  he  had  failed  to  study  them 
before  his  accession  to  the  bench.  In  the  broils  and  discus- 
sions, legal  and  political,  which  grew  out  of  the  embargo, 
restrictive  policy,  etc.,  he  had  scaled  the  heights  and  meas- 
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ured  the  depths  of  the  great  powers  conferred  upon  the  gen- 
eral government  over  commerce.  The  same  is  true  of  the 
treaty-making  power,  and  the  provisions  in  relation  to  trea- 
son, as  well  as  the  great  powers  which  give  cpntrol  over  the 
purse  and  sword  of  the  nation.  On  February  17,  18 10,  he 
argued  the  great  Georgia  case  before  the  Supreme  Court  of 
the  United  States  with  consummate  ability,  and  he  did  not 
do  this  till  after  he  had  carefully  studied  the  obligation  clause. 

The  nominal  hearing  in  the  causes  which  had  been  sent  up 
from  his  circuit  and  remanded,  was  had  before  Story  on  May 
27,  1 8 19.  Webster,  in  his  letter  of  May  30,  18 19,  from  which 
we  have  already  quoted,  says :  "  James  T.  Austin,  Esq.,  in 
behalf  of  the  university,  presented  the  new  facts  to  Judge 
Story  on  Thursday." 

The  new  facts  were  precisely  what  Webster  "  expected." 
What  were  they?  Let  Judge  Smith,  his  associate,  answer. 
In  his  letter  to  President  Brown  of  December  18,  181 8,  Smith 
says :  "  Immediately  after  I  sent  to  the  post-oflfice  my  letter 
to  you  of  yesterday,  Mr.  Sullivan  and  Mr.  Ich  Bartlett,  with 
Mr.  Uphara,  of  the  university,  called  on  me  with  a  bundle  of 
papers,  to  be  certified  as  authentic,  and  to  be  used  in  the  argu- 
ment of  the  college  causes,  if  adjudged  pertinent  or  proper 
evidence."  These  papers  were  termed  by  him  "  the  Whee- 
lock  papers."  We  have,  together  with  this  letter,  the  origi- 
nal schedule  in  the  handwriting  of  Judge  Smith.  The  papers 
are  ranged  in  the  schedule  under  numerous  heads,  commenc- 
ing with  the  printed  "  narratives "  of  the  elder  Wheelock, 
which  of  themselves  make  quite  a  volume,  and  ending  with 
an  abstract  from  his  will.  The  schedule  covers  numerous 
letters,  records,  and  papers,  including  those  in  the  matter  of 
Landaff.  The  written  headings  alone  cover  nine  long  pages. 
We  have  referred  to  this  evidence  in  previous  papers,  but 
made  no  attempt  to  summarize  it  with  exactness  and  precis- 
ion. We  shall  now  refer  briefly  to  some  of  the  salient  points. 
Wheelock  proposed  to  locate  the  school  in  New  Hampshire 
if  he  could  obtain  from  Governor  Wentworth  a  suitable  grant 
of  land  and  a  charter.  On  July  20,  1768,  Wheelock  com- 
missioned Ebenezer  Cleveland  to  explore  the  province  with 
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reference  to  the  location,  and,  in  effect,  to  ascertain  what  grant, 
if  any,  would  be  made.  In  his  report  made  in  December, 
1768,  which  describes  the  town  of  Landaff,  sets  out  its  situa- 
tion, and  that  the  governor  was  ready  to  make  a  grant,  he 
says:  "I  waited  upon  His  Excellency,  John  Wentworth, 
Esq.,  Governor  of  New  Hampshire.  He  appeared  very 
friendly  to  the  design,  promised  to  grant  a  township  six  miles 
square  to  the  use  of  the  school,  provided  it  should  be  fixed 
in  that  province,  and  that  he  woidd  use  his  influence  that 
His  Majesty  should  give  the  quit  rents  to  the  school  free  from 
charge  of  fees,  except  from  surveying."  Wheelock  relied  upon 
this  promise,  and  caused  the  school  to  be  located  at  Han- 
over ;  and  the  governor  granted  Landaff,  comprising  24,000 
acres  of  land,  according  to  this  agreement.  After  they  had 
occupied  this  territory  for  some  time,  questions  arose  as  to 
the  validity  of  the  judgment  of  forfeiture  which  preceded  this 
grant,  and  the  trustees,  declining  to  enter  into  litigation,  lost 
the  grant  in  1787;  but  in  1789  the  state  replaced  it  by  others 
already  referred  to. 

Whatever  it  may  be  in  law,  this  grant  was,  in  fact,  the  foun- 
dation of  the  institution,  for  without  it  the  school  would  have 
gone  elsewhere.  It  is  obvious  that  if  the  charter  granted  by 
Governor  Wentworth  was,  by  a  fiction  of  law,  the  act  of  the 
king,  the  promise  of  the  same  governor,  in  the  same  capac- 
ity, with  reference  to  the  same  matter  and  the  subsequent 
grant,  was  equally  the  act  of  the  king;  nor  can  it  change  the 
legal  aspect  that  the  grant  was  not  actually  made  until  the 
legal  entity  had  been  created,  which  could  accept  it.  If  the 
school  and  the  college  were  identical,  as  Marshall  assumes, 
the  king,  within  the  principles  laid  down  in  the  case  of  Sut- 
ton's Hospital,  was  the  founder  in  both  senses,  and  his 
power,  by  the  Revolution,  passed  to  the  legislature  of  New 
Hampshire.  If  the  promise  and  grant  are  to  be  constnied 
to  be  made  to  the  college  as  such,  the  same  result  would 
follow. 

Wheelock,  in  his  "  Narrative,"  says :  "  Sometime  after 
those  Boys  came,  [December  18,  1754,]  the  Affair  appearing 
with  an  agreeable  Aspect,  it  being  then  a  Time  of  profound 
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Peace  in  this  Country,  I  represented  the  Affair  to  Colonel 
Elisha  Williams^  Esq  ;  late  Rector  of  Yale- College,  and  to  the 
Rev*d  Messi'rs  Samuel  Moseley  of  Windham,  and  Benjamin 
Pomeroy  oi Hebron,  and  invited  them  to  join  me;  they  read- 
ily accepted  the  Invitation ;  and  a  Gentleman  learned  in  the 
Law  supposed  there  might  be  such  an  Incorporation  among 
ourselves  as  might  fully  answer  our  Purpose.  And  Mr. 
Joshua  Moor,  late  of  Mansfield,  deceased,  appeared  to  give  a 
small  Tenement  in  this  Place,  for  the  Foundation,  Use  and 
Support  of  a  Charity-School,  for  the  Education  of  Indian 
Youth,  &c.  But  it  pleased  God  to  take  the  good  Colonel 
from  an  unthankful  World  soon  after  the  Covenant  was 
made  and  executed,  and  thus  deprived  us  of  the  Benefit  of 
his  singular  Learning,  Piety  and  Zeal  in  the  Affair.  Not- 
withstanding, a  Subscription  was  soon  made  of  near  £,^oo 
lawful  Money,  towards  a  Fund  for  the  Support  of  it  at  6  per 
Cent.  But  several  Gentlemen  of  the  Law,  doubting  of  the 
Validity  and  Sufficiency  of  such  an  Incorporation;  several 
steps  were  taken  to  obtain  the  Royal  Favour  of  a  Charter, 
but  none  effectual."  After  setting  forth,  in  detail,  the  offers 
made  if  he  would  locate  the  school  in  other  jurisdictions,  and 
what  was  promised  if  it  should  be  located  in  New  Hamp- 
shire, and  stating  the  promised  grant  of  land,  as  by  "THE 
King's  most  gracious  Majesty,  by  advice  of  his  Excellency 
John  Wentworth,  Esq ;  his  Majesty's  Governor  of  the  prov- 
ince of  New  Hampshire,  and  of  his  council,  a  Charter  of  the 
township  of  Landaff,  about  24,000  acres,"  which  was  followed 
by  a  printed  list  of  .subscriptions  several  pages  in  length, 
says,  in  relation  to  the  charter,  "  My  next  business  was  to 
secure  the  generous  donations  made  to  it  in  said  province. 
And  in  order  thereto,  having  consulted  the  principal  gentle- 
men of  the  law,  in  this  and  the  neighbouring  provinces,  who 
unanimously  advised  that  an  incorporation,  if  it  could  be 
obtained  was  the  only  course  I  could  take  that  would  be 
safe  for  the  institution,  *  *  *  j  therefore  fixed  upon 
this  as  my  next  and  immediate  object."  *  *  *  u  and 
accordingly  I  employed  a  proper  agent  to  solicit  his  Excel- 
Icncy  Governor  Wentworth,  whom  God  has  raised  up  to  serve 
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the  interests  of  the  great  Redeemer  in  his  province ;  and  who 
appears  to  be  unwearied  in  doing  good,  and  by  him  have 
obtained  a  generous  charter,  by  the  name  of  DARTMOUTH 
COLLEGE,  endowed  with  all  the  powers,  and  privileges  of 
a  university,  with  which  this  school  is  connected,  and  to 
which  it  is  designed  to  be  subservient,  and  is  by  said  charter 
invested  with  the  donations  made  to  it  in  said  province: 
though  the  school  itself  remains  under  the  same  jurisdiction 
and  patronage  as  before."  *.  *  *  « 'pj^g  charter  of  this 
school  requiring  the  meeting  of  the  corporation  within  a  year 
from  the  date  of  it,  I  did  therefore  as  was  requisite  to  save 
the  forfeiture  of  it,  call  a  meeting  of  the  trustees  on  the  22d 
day  of  October. — At  which  meeting  it  was  proposed  to  the 
trustees  whether  something  could  not  be  done  by  them  to 
perpetuate  the  name,  and  deed  of  Mr.  Joshua  Moor,  late  of 
Mansfield  in  Connecticut  deceased ;  who  was  the  first  con- 
siderable benefactor  to  the  school  when  it  was  obscure,  and 
by  many  esteemed  contemptible,  and  after  taking  the  matter 
into  consideration,  it  was  resolved  that  they  had  no  right  by 
the  charter  to  do  anything  in  that  matter,  and  t/tat  the  charter 
gives  the  trustees  no  right  of  jurisdiction  but  over  t/ie  college; 
and  that  the  school  remains  still  under  the  same  patronage, 
authority  aud  jurisdiction^  as  it  was  under  before  the  charter  "toas 
given" 

One  of  the  rules  established  for  the  government  of  the 
institution  provided  :  "  Lastly,  That  this  Indian  charity  school, 
connected  with  Dartmouth-College,  be  constantly  hereafter, 
and  forever,  called  and  known  by  the  name  of  Moor's  Scliool" 
*  *  *  "  And  I  would  also  take  this  opportunity  to  advise 
the  generous  subscribers,  in  the  Colony  of  Connecticut,  and 
province  of  Massachusetts  Bay,  &c.  who  have  not  yet  paid 
their  subscriptions  made  in  the  year  1755,  and  following,  for 
the  only  use,  benefit  and  support  of  this  school,  (the  yearly 
interest  whereof  was  payable  on  condition,  and  so  long  as 
the  school  should  be  continued,  and  the  principal  to  become 
payable  as  soon  as  the  school  shoidd  become  a  body  corporate,  and 
thereby  capable  of  the  tenure  and  disposed  of  land,  &c)  that  I 
suppose  the  said  subscriptions  are  nozu  become  payable  by  this 
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incorporation^  according  to  the  true  design^  and  intention  of  the 
pioiis  subscribers**  *  *  *  "As  to  the  surmises  and  preju- 
dices thereby  raised  at  a  distance,  that  I  have  changed  my 
object,  and  that  the  charitable  donations  made  for  the  use 
of  this  school  and  missionaries  are  in  whole  or  part  perverted 
to  my  own,  or  some  other  English  design,  &c.  were  it  not 
for  the  operation  of  these  slanders  beyond  my  acquaintance, 
I  should  not  think  it  worth  my  pains  to  say  a  word  about 
them."     *     *     * 

"  I  have  invariably  kept  the  same  object  in  view,  and  there 
has  not. been  a  step  taken,  nor  a  stroke  struck  by  me  or  my 
order,  in  the  whole  affair,  of  my  removing,  settling  and 
accommodating  myself,  family,  and  this  seminary  in  this  wil- 
derness, but  what  has  been  meant,  calculated,  devised,  and 
designed,  to  be  in  direct  subserviency  to  my  first  object, 
viz.  the  gospelizing  the  Indians ;  nor  has  there  been  anything 
done  herCy  (excepting  what  I  or  others  have  done  at  our  own 
expense,)  but  it  must  have  been  done  if  a?t  English-college,  had 
never  been  thought  of  The  Indians  are  the  first  object  in  the 
charter,  and  the  first  object  designed  by  all  the  lands  secured 
thereby y  and  of  many  other  subscriptions  aud  donations  made  to 
it.  And  there  never  has  been  from  the  first  to  this  hour, 
directly  or  indirectly,  one  farthing  of  the  money  collected  on 
either  side  the  water,  for  the  use  of  my  Indian  school,  or  for 
the  support  of  missionaries,  been  improved  for  my  own,  or 
my  family's  support,  or  for  any  other  purpose,  with  my 
knowledge  or  consent.*'  The  narrative  further  sets  out  the 
circumstances  under  which  ;f  500  were  given  by  the  general 
assembly  of  the  province,  £200  sterling  by  the  king,  the 
Phillips  donation,  and  others.  In  his  last  will,  Wheelock  says : 
"  I  have  founded  on  my  own  tenement  and  at  my  own 
expense  an  Indian  Charity  school,  now  called  Moor's  Char- 
ity School ;  "  sets  out  that  he  is  the  founder  thereof,  "  and 
as  founder  and  propHetor  thereof,"  "  as  well  as  by  grant  in 
said  charter,"  undertakes  "to  dispose  of  said  school  and  all 
donations  and  grants  of  land  and  other  interests  any  way 
given  or  granted  for  the  benefit  of  said  school,"  and  appointed 
his  son  his  "  successor  in  said  office  of  president  of  my  Indian 
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charity  school  and  Dartmouth  College,"  etc.  In  previous 
papers  we  have  set  out  many  other  historical  facts  having 
the  same  general  bearing.  These  are  some  of  the  new  facts 
of  which  Webster,  in  his  letter  to  Mason  of  April  13,  18 19, 
already  quoted,  said :  "  I  flatter  myself  the  judge  [Story]  will 
tell  the  defendants  that  the  new  facts  which  they  talk  of 
were  presented  to  the  minds  of  the  judges  at  Washington, 
and  that,  if  all  proved,  they  would  not  have  the  least  effect 
on  the  opinion  of  any  judge."  This  was  weeks  before  the 
facts  were  put  in  evidence  before  Story.  If  so  presented  to 
the  minds  of  the  judges,  it  must  have  been  months  before 
the  formal  hearing  before  him.  In  his  letter  to  Mason  of 
February  23,  18 19,  Webster  says:  "As  to  their  facts,  which 
they  say  are  new,  they  will,  I  apprehend,  be  told  that,  if 
admitted,  they  would  not  alter  the  result ;  and,  in  the  next 
place,  that  the  court  considers  the  recital  of  the  charter  as  con- 
clusive upon  the  facts  contained  in  it."  In  Webster's  letter 
to  Brown  of  May  30,  18 19,  just  quoted,  he  says :  "  The  judge 
said  he  saw  nothing  to  vary  at  all  the  case,  as  it  had  been 
considered  and  decided.  None  of  these '  facts,'  if  true,  changed 
the  ground ;  nor  did  he  see  any  the  least  contradiction 
between  any  of  these  facts  and  the  recitals  of  the  charter." 

Some  of  Story's  reasons  undoubtedly  are  to  be  found  in 
Allen  V.  McKeen,  i  Sumner,  276-318.  Story's  decision  in 
the  college  causes,  in  effect,  annihilated  Dartmouth  Univer- 
sity, handed  over  the  munificent  bequest  which  John  Whee- 
lock  had  made  to  it  to  a  New  Jersey  college,  (as  is  said,  to 
Princeton,)  deposed  William  Allen,  the  president,  and  drove 
him  from  Hanover. 

In  December,  18 19,  the  same  Dr.  Allen  became  the  presi- 
dent of  Bowdoin  College,  at  Brunswick,  Maine,  which  office 
he  held,  in  legal  contemplation,  till  1839.  This  college  was 
chartered  by  the  Legislature  of  Massachusetts,  June  24,  1794. 
This  act  provided  for  establishing  the  College ;  put  it  under 
the  government  of  two  bodies  corporate ;  made  the  president, 
treasurer,  and  eleven  others,  one  of  these  bodies,  with  per- 
petual succession;  provided  for  the  creation  of  a  Board  of 
Overseers ;  gave  the  corporation  power  to  declare  the  tenure 
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and  duties  of  certain  officers,  with  power  to  remove  trustees^ 
etc.  The  sixteenth  section  gave  the  legislature  authority  to 
"  grant  any  further  powers  to,  or  alter,  limit,  annul,  or  restrain, 
any  of  the  powers  by  this  act  vested  in  the  corporation,  as 
shall  be  judged  necessary  to  promote  the  best  interests  of 
said  college."  The  next  section  granted  to  the  college  five 
townships,  six  miles  square,  to  be  laid  out  of  any  unappropri- 
ated lands  of  the  commonwealth  in  the  then  district  of  Maine, 
with  the  usual  provisions  that  the  corporation  might  acquire 
property  and  take  donations,  etc. 

The  lands  granted  vested  in  the  corporation,  and  donations 
were  given  it  from  time  to  time  by  private  individuals.  The 
college  boards  were  duly  organized  under  the  charter,  and 
the  college  went  into  operation  in  the  year  1801.  In  July, 
1 801,  the  corporation  fixed  the  salary  of  the  president  at 
$1,000  per  annum,  payable  quarterly.  In  1805  this  was  raised 
to  ^T,200.  On  November  4,  1801,  the  board  declared  the 
tenure  of  the  office  of  president  to  be  "  during  good  behav- 
ior." The  by-laws  required  every  candidate  to  pay  five  dol- 
lars to  the  treasurer  for  the  president,  and  a  like  fee  for  every 
medical  degree. 

In  May,  1820,  Dr.  Allen  assumed  the  duties  of  this  office 
with  this  known  tenure,  and  the  salary  and  perquisites 
annexed.  In  the  same  month  the  boards  passed  a  vote  recit- 
ing the  clause  in  the  constitution  of  Maine  as  to  endowments, 
and  declared  that  their  consent  be  given  that  the  right  to 
enlarge,  limit,  or  restrain  the  powers  given  by  the  charter 
might  be  vested  in  the  Legislature  of  Maine,  and  steps  were 
taken  to  secure  endowments.  A  variety  of  acts  were  subse- 
quently passed  by  the  legislature,  which  it  is  unnecessary  to 
consider.  On  March  31,  1 831,  an  act  passed,  aimed  directly 
at  Dr.  Allen,  providing  "  that  no  person  holding  the  office  or 
place  of  president  in  any  college  in  this  state  shall  hold  said 
office  or  place  beyond  the  day  of  the  next  commencement 
of  the  college  in  which  he  holds  the  same,  unless  he  shall  be 
reelected.  And  no  person  shall  be  elected  or  reelected  to 
the  office  or  place  of  president  unless  he  shall  receive  in 
each  board  two-thirds  of  all  the  votes  given  in  the  question 
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of  his  election.  And  every  person  elected  to  said  office  or 
place  after  the  passing  of  this  act  shall  be  liable  to  be 
removed  at  the  pleasure  of  the  Board  of  Trustees,  or  Board  of 
Trustees  and  Overseers,  which  shall  elect  him."  "That  the 
fees  paid  for  any  diploma,  or  medical  or  academical  degree, 
etc.,  shall  be  paid  into  the  treasury  for  the  use  of  the  college, 
and  no  part  shall  be  received  by  any  officer  as  a  perquisite 
of  office." 

The  boards  in  September,  1831,  duly  voted  "that  they 
acquiesce  in  said  act,  and  will  now,  etc.,  proceed  to  carry  the 
provisions  thereof  into  effect."  The  Board  of  Trustees  gave 
due  notice  to  Dr.  Allen,  and  then  proceeded  to  elect  a  presi- 
dent ;  but  no  candidate  having  a  majority  of  votes,  no  choice 
was  made,  and  the  college  remained  without  any  acknowl- 
edged president  until  the  question  was  determined. 

For  some  inscrutable  reason.  Dr.  Allen  brought  assumpsit 
for  money  had  and  received,  not  against  the  corporation,  but 
the  treasurer  of  the  college,  for  the  salary  and  perquisites  of 
office  due  him,  as  he  claimed,  notwithstanding  his  ejection 
from  office  under  the  vote  of  the  boards  in  September,  1831. 
Story  decided  that  he  could  recover  the  perquisites  in  this 
suit,  and  affirmed  the  principle  which  lay  at  the  foundation 
of  his  opinion  to  Plumer  in  relation  to  the  judiciary  act  of 
181 3,  and  avowed  by  him  in  his  opinion  in  the  college 
causes,  that  an  office  so  held  was  a  contract  protected 
by  the  obligation  clause;  but  that  for  the  breach  of 
that  contract  he  must  proceed,  not  against  the  treasurer, 
but  his  master,  the  corporation.  Dr.  Allen  was  not  only  the 
son-in-law  of  John  Wheelock,  but  his  confidant  and  one  of 
his  principal  advisers  in  the  troubles  which  preceded,  as  well 
as  those  which  followed,  the  removal  of  Wheelock  by  the 
trustees.  He  was  familiar  with  the  "inside  history"  of  the 
causes  and  Story's  position  in  reference  to  them.  Allen  and 
Dr.  Perkins,  to  whose  week's  conference  with  Pinkney  we 
have  referred,  were  the  principal  managers  of  the  college 
causes  on  the  university  side  after  Wheelock*s  death.  Allen 
went  to  his  grave  with  the  conviction,  still  shared  by  Whec- 
lock's  descendants,  that  a  great  wrong  had  been  perpetrated 
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under  the  color  of  a  judicial  decision.  The  occasion  was 
distasteful  to  Allen,  but  he  undoubtedly  took  pleasure 
in  compelling  Story  to  decide  in  the  case  between  him 
and  Bowdoin  the  same  question  which  he  had  nominally 
decided  in  May,  1819,  in  the  college  causes.  If  he 
won,  he  got  his  perquisites  and  the  arrears  of  his  salary,  estab- 
lished his  right  to  the  office,  defeated  the  purpose  of  the 
legislature,  and  emasculated  the  power  of  his  personal  and 
political  enemies  in  the  boards ;  if  he  lost,  it  was  the  vindica- 
tion of  himself  and  Wheelock  and  the  upiversity,  and  the 
condemnation  of  Story.  The  reluctance  with  which  Story 
met  this  issue  is  but  faintly  shown  by  his  "  outline  "  and 
"opinion  "  in  this  case.  In  closing  his  opinion  he  says  :  "  I 
have  now  finished  all  that  is  necessary  to  be  said  for  the 
decision  of  this  cause.  But  I  cannot  dismiss  it  without 
expressing  my  regret  that  it  has  ever  come  before  the  court, 
and  that  I  have  been  deprived  of  the  assistance  of  my  learned 
brother,  the  district  judge,  in  deciding  it.  If  this  court  were 
permitted  to  have  any  choice  as  to  the  causes  which  should 
come  before  it,  this  is  one  of  the  last  which  it  would  desire 
to  entertain.     But  no  choice  is  left.     This  court  is  bound  to 
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a  single  duty,  and  that  is  to  decide  the  causes  brought  before 
it  according  to  law,  leaving  the  consequences  to  fall  as  they 
may. 

It  is  impossible,  in  any  aspect  of  the  case,  not  to  feel  that 
the  decision  is  full  of  embarrassment.  On  the  one  hand,  the 
importance  of  the  vested  rights  and  franchises  of  this  literary 
institution  has  not  been  exaggerated ;  and,  on. the  other  hand, 
the  extreme  difficulty  of  successfully  conducting  any  literary 
institution  without  the  patronage  and  cordial  support  of  the 
government,  and  under  a  head  who  may  (however  undeserv- 
edly) not  enjoy  its  highest  confidence,  is  not  less  obvious." 

Allen  V.  McKeen  was  decided  in  May,  1833,  fourteen  years 
after  the  decision  in  the  last  of  the  college  causes. 

This  opinion  should  be  read  as  an  explanation  of  the  most 
important  portions  of  the  elaborate  essay  filed  by  Story  with 
the  reporter  in  Trustees  v.  Woodward.  He  says :  "Independ- 
ent, however,  of  this  general  ground,  there   is  another  of 
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great  weight  and  importance,  and  that  is  that  President  Allen 
was  in  office  under  a  lawful  contract  made  with  the  boards, 
by  which  contract  he  was  to  hold  that  office  during  good 
behavior,  with  a  fixed  salary  and  certain  fees  annexed  thereto. 
This  was  a  contract  for  a  valuable  consideration,. the  obliga- 
tion of  which  could  not,  consistently  with  the  constitution  of 
the  United   States,  be   impaired   by  the  state   legislature." 
The  general  doctrine  of  Story,  to  which,  so  far  as  appears, 
he  consistently  adhered  from  the  time  of  his  conference  with 
Governor  Plumer  till  his  death — that  filling  an  office  was  a 
contract  protected  by  the  Federal  constitution — ^was  over- 
thrown  by  the  Supreme  Court  in  1850,  as  it  has  been  by 
every  reputable  state  court  that  has  passed  upon  it.     We  are 
not  aware  of  any  body  that  now  endorses  the  theory  of  Stoiy 
and  Livingston  in  the  college  case,  in  which  Marshall  did  not 
concur — that  the  marriage  contract  is  within  the  scope  of  the 
obligation  clause.  He  further  says :  "  But  if  the  acquiescence 
of  the  boards  could  be  construed  into  an  approval  of  the  act, 
(as  I  think  it  ought  not  to  be,)  still  that  approval  cannot  give 
effect  to  an   unconstitutional  act.     The  legislature  and  the 
boards  are  not  the  only  parties  in  interest  upon  such  consti- 
tutional  questions.      The  people  have  a  deep  and  vested 
interest  in  maintaining  all  the  constitutional  limitations  upon 
the  exercise  of  legislative  powers,  and  no  private  arrange- 
ments between  such  parties  can  supersede  them." 

Taken  as  it  reads,  this  would  seem  to  be  in  conflict  with 
the  opinions  in  the  college  case. 

He  thus  states  the  great  question  of  the  case :  "  Is  it  (the 
charter)  the  erection  of  a  private  corporation  for  objects  of  a 
public  nature,  like  other  institutions  for  the  general  adminis- 
tration of  charity?  Or  is  it,  in  the  strict  sense  of  Iait\  a  pub- 
lic corporation,  solely  for  public  purposes,  and  controllable 
at  will  by  the  legislative  power  which  erected  it,  or  which 
has  succeeded  to  the  like  authority?"  He  concedes  that  the 
college  "is,  in  some  sense,  a  public  institution  or  corporation, 
and  that  this  is  the  popular  sense  iti  which  the  language  is 
commonly  used.  He  then  proceeds :  "  But  in  the  sense  of 
the  law,  a  far  more  limited,  as  well  asmore  exact,  meaning  ^ 
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intended  by  a  public  institution  or  corporation."  This,  in  effect, 
decides  not  only  that  all  corporations  at  common  law  were 
divided  into  two  classes,  public  and  private,  but  that  the  term 
public  corporation  is  a  technical  phrase  of  the  common  law,  to 
be  construed  in  the  narrow,  strict  sense  usually  put  by  courts 
upon  the  technical  words  of  a  penal  code,  while  precisely 
the  opposite  construction  is  put  upon  the  term  private  corpo- 
ration.    His  subsequent  endorsement  of  what  has  often  been 
supposed  a  loose  statement  in  his  opinion  in  the  college  case, 
shows  that  he  meant  to  assert  that  this  rule  was  among  "the 
most  solid  foundations  of  the  common  law."     If  we  may  not 
apply  to  this  the  remark  of  Walpole,  we  may  at  least  that  of 
Mr.  Justice  Campbell  in  Jackson  v.  Steamboat  Magnolia,  in 
respect  to  another  opinion  of  Story :  "  The  opinion    *    *    * 
is  celebrated  for  its  research  and  remarkable,  in  my  opinion, 
for  its  boldness  in  asserting  novel  conclusions,  and  the  facility 
with  which  authentic  historical  evidence  that  contradicted 
them  is  disposed  of."     As  if  fearing  that  some  attempt  might* 
be  made  to  relax  this  rule,  after  quoting  from  his  opinion  in 
the  college  case,  that  towns,  cities,  parishes,  and  counties, 
existing  for  public  political  purposes  only,  may   in   many 
respects  be  "  esteemed  "  public  corporations,  he  quotes  the 
following  passages,  which  he  says  "  had  the  approbation  of 
the  court ;"  *'but,  strictly  speaking,  public  corporations  are  such 
only  as  are  founded  by  the  government  for  public  purposes, 
where  the  whole  interests  belong  also  to  the  government^  *  *  * 
"  That  is,  where  its  whole  interests  and  franchises  are  the  exclu- 
sive property  and  domaifi  of  the  go%>emment  itself  He  further 
says  that  a  bank  "  whose  stock  is  ov^ned  partly  by  private 
persons  and  partly  by  the  government,"  is  a  private  corpora- 
tion, and  adds  in  relation  to  Bowdoin :   "  The  commonwealth 
of  Massachusetts  is  its  founder,  having  given  it  its  original 
funds.     But  it  is  made  capable  of  receiving,  and  has  actually 
received,  funds  from  the  bounty  of  private  donors." 

Baron  Wood,  in  his  Institutes,  upon  abundant  authority, 
says :  **  He  who  gives  the  first  possessions  is  the  founder  of 
it,  though  they  are  but  of  small  value ;  so  that  a  common 
person  may  be  founder,  though  the  king  shall  afterwards 

45 
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endow  it  with  great  possessions."     It  is  enough  to  say  "^^^ 
this  duplex  rule,  by  which  a  "  public  "  corporation  is  cotistr^^^ 
with  so  much  strictness  and  a  "  private  "  one  with  such  "  H^^^" 
ality,"  was  never  heard  of  by  anybody  before  the  coU^S^ 
case.     Taken  in  its  obvious  sense,  and  with  Story's  end^^^^' 
ment  of  the  argument  of  Mason  in  the  state  court,  it  a^'OuI 
transform  the  generality  of  towns  either  essentially  or  a.t>sO" 
lutely  into  private  corporations.     Not  a  few  towns  were  ch^^' 
tered,  under  seal,  upon  a  consideration,  in  the  nature    ^*   * 
periodic  rent  to  the  throne,  with  an  absolute  grant  of  all    ^**^ 
lands  in  the  town  to  the  persons  therein  named,  who  ^^^^^ 
endowed  with  "  perpetual  succession,"  with  a  variety  of  itttc^' 
ests  reserved  either  to  the  throne  or  for  the  benefit  of  priv^^^ 
individuals. 

Coke,  in  the  case  of  Sutton's  Hospital,  says :  "As  to    ^^ 
seventh  objection,  it  is  to  be  known  that  in  law  there  are  t"^^ 
manner  of  foundations :  on^,  fundatio  incipiens;  the  other,  ^'^* 
yiaiioperficiens;  and,  therefore,  quatemis  ad  capacitatem  ct  h^^^^' 
itatem,  the  incorporation  is,  metaphorice,  called  the  foundation* 
for  that  is  the  beginning  as  a  foundation,  quasi  fundament '^'^ 
capacitatisy  preceding  the  whole."     *     *     *     '*Sed  quat^^^^ 
ad  dotationem,  the  first  gift  of  the  revenues,  is  called  the  foun^^' 
tion,  and  he  who  gives  it  is  the  founder  in  law  for  pr^/^^^ 
fundatio  est  quasi  fundatio  ;  2nd,  the  first  gift  \s  fundamen^u^ 
dotationis  seu  collationis,  et  appellatione  fundi  oedificium  et  ^^^ 
continentur ;  and  that  is  proved  by  the  statute  of  West,  ^-  ^* 
41."     *     *     *     "And  in  the  report  I  have  omitted  all    ^'^ 
arguments  which  were  made  at  large  upon  both  sides  up^ 
one  common  ground,  where  one  act  shall  at  one  instant  et»^^ 
to  divers  intents  distinct  in  time,  some  holding  that  the   t>^^' 
gain  and  sale  amounts  not  only  to  a  dotation,  but  also  t^ 
foundation,  and  other  totis  viribus  e  contra;  for  it  appears    *- 
you  now,  without  question,  that  the  first  dotation  is  the  fo*'^* 
dation."      If    Coke  and  Baron  Wood  were  right,  the    fi^ 
donation,  no  matter  how  inconsiderable,  was  the  foundati^^' 

Massachusetts  gave  the  first  lands  to  Bowdoin,  and  W^' 
therefore,  the  founder.  If  the  assumptions  of  the  court  ^^ 
which  we  have  already  referred  were  warranted,  the  king  fi*^ 
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gave  Landaff  to  Dartmouth,  and  was,  in  consequence,  its 
founder.  If  a  subsequent  gift  by  the  king  could  neither 
change  the  original  foundation  nor  the  nature  of  the  corpo- 
ration from  private  to  public,  or  public  to  private,  it  is  difficult 
to  understand  how  like  acts  by  private  individuals  could  have 
precisely  the  opposite  effect.  It  is  true  that  the  grant  of 
Landaff  was  overturned,  as  were  many  other  grants,  by  the 
same  authority  after  the  Revolution ;  but  that  would  seem  to 
be  immaterial.  If  the  least  private  interest  transforms  what 
would  otherwise  be  a  public  into  a  private  corporation,  it 
would  be  a  work  of  great  difficulty  to  discover  a  public  cor- 
poration in  some  of  the  states.  The  Federal  Supreme  Court 
and  Story  assume  that  a  stream  of  decisions  flowing 
from  the  sources  of  the  common  law  have  divided  all  corpo- 
rations into  two  classes,  public  and  private.  This  distinction 
has  probably  become  too  firmly  imbedded  in  the  body  of 
American  law  to  be  eradicated ;  but  on  great  questions  which 
affect  the  vital  interests  of  the  nation,  we  must,  after  a  time, 
recur  to  first  principles,  or  grope  blindly  after  justice  through 
a  bewildering  labyrinth  of  contradictions  and  absurdities. 

Few  judges  equalled  Story,  either  in  industry  or  research. 
Through  his  whole  life  he  jotted  down  every  authority  which 
he  found,  sustaining  any  opinion  he  had  advanced,  and  no 
judge  was  as  fond  of  parading  his  learning  as  he.  The  only 
authority  relied  upon  by  him  in  the  college  cause  was  Dr. 
Bury's  case,  decided  in  1694.  When  he  came  to  decide 
Allen  V.  McKeen,  in  1833,  after  fourteen  years  more  of 
research  and  investigation,  he  was  only  able  to  give  the 
additional  authority  of  his  own  opinion  in  the  college  case. 
It  is  safe  to  say  that  if  any  others  could  have  been  found, 
they  would  not  have  escaped  him. 

The  contrast  between  the  opinions  of  Washington  and 
Story  upon  this  point  is,  as  we  have  seen,  very  marked. 
Washington  simply  assumes  that  Dr.  Bury's  case  contains 
all  the  '*  doctrine  "  on  the  subject,  and  that  no  case  has  been 
found  in  conflict  with  it. 

That  was  the  famous  case  of  Exetei  College.  Dr.  Bury 
was  rector  in  1689.     On  October  16,  1689,  he  deprived  John 
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Colmer,  one  of  the  Fellows,  for  incontinency.  Calmer 
appealed  to  the  Bishop  of  Exeter,  visitor  of  the  college. 
The  bishop,  having  heard  the  appeal,  sent  his  chancellor,  in 
March,  1690,  to  the  college  to  restore  him;  but  Bury  and 
the  seven  senior  Fellows  refused  to  give  him  admittance. 
On  July  26,  1690,  after  a  variety  of  proceedings,  the  bishop 
deprived  Dr.  Bury  for  contumacy,  and  put  John  Painter  in 
his  place  as  rector,  who  demised  to  the  plaintiff,  whereupon 
the  plaintiff  entered  and  brought  3uit  against  the  defendant. 
Justices  William  Gregory,  Giles  Eyre,  and  Samuel  Eyre  held 
that  judgment  should  be  given  for  the  defendant,  but  Holt, 
C.  J.,  held  otherwise.  Holt  held  that  the  court  had  no  juris- 
diction ;  the  others,  that  it  had.  Holt's  opinion,  taken  from 
his  own  manuscript,  covers  nearly  thirteen  pages,  (2  Term, 
346-358,)  and  discusses  a  variety  of  questions.  He  held, 
first,  that,  by  the  particular  constitution  of  this  college,  the 
Bishop  of  Exeter  had  power,  in  this  case,  to  give  sentence; 
and,  second,  that,  having  that  power,  the  justice  of  that  sen- 
tence is  not  to  be  examined  in  a  court  of  law  upon  an  action. 
In  the  course  of  this  discussion  he  says  :  ."And  that  we  may 
the  better  apprehend  the  nature  of  a  visitor,  we  are  to  con- 
sider that  there  are  in  law  two  sorts  of  corporations  aggre- 
gate— such  as  are  for  public  government,  and  such  as  are  for 
private  charity.  Those  that  are  for  the  public  government 
of  a  town,  city,  mystery,  or  the  like,  being  for  public  advan- 
tage, are  to  be  governed  according  to  the  laws  of  the  land; 
if  they  make  any  particular  private  laws  and  constitutions, 
the  validity  and  justice  of  them  is  examinable  in  the  kitig^ 
courts.  Of  these  there  are  no  particular  private  founders,  and 
consequently  no  particular  visitor ;  there  are  no  patrons  0* 
these.  Therefore,  if  no  provision  be  in  the  charter  how  the 
succession  shall  continue,  the  law  supplieth  the  defect  of  that 
constitution,  and  saith  it  shall  be  by  election — as  mayor, 
aldermen,  common  council,  and  the  like.*'  *  »  *  <t 
**But  private  and  particular  corporations  for  charity,  foun^ded 
and  endowed  by  private  persons,  are  subject  to  the  private 
government  of  those  who  erect  them ;  and,  therefore,  if  tl^e^ 
be  no  visitor  appointed  by  the  founder,  the  law  appoints  the 
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founder  and  his  heirs  to  be  visitors,  who  are  to  proceed  and 
act  according  to  the  particular  laws  and  constitutions  assigned 
them  by  the  founder." 

The  question  before  the  court  upon  this  branch  of  the 
case  was,  as  stated  by  Lord  Holt  himself,  not  whether  corpo- 
rations were  public  or  private,  but  whether  the  constitution, 
the  statutes'of  this  particular  college,  excluded  the  jurisdic- 
tion of  the  courts  of  common  law.  He  held  that  they  did. 
It  is  obvious  that  what  we  have  quoted  from  him  was  not  only 
a  dictum^  but  loosely  worded,  and  obscure  in  meaning  at  that. 
If  taken  as  it  reads,  all  banks  and  the  great  trading  and 
industrial  corporations  are  neither  public  nor  private. 

The  House  of  Lords,  after  an  argument  by  Bishop  Stil- 
Hngfleet,  reversed  the  judgment  of  the  three  judges,  holding 
that  the  courts  of  common  law  had  no  jurisdiction.  We  are 
not  aware  of  any  evidence  that  that  body  affirmed  the  dictum 
of  Lord  Holt.  Bishop  Stillingfleet  based  his  argument 
mainly  upon  the  ground  of  policy.  He  urged  that  the 
*'  statutes  "  of  the  particular  college  must  govern ;  that  it  had 
always  been  the  intention  of  the  founders  to  exclude  the 
jurisdiction  of  the  courts,  and  that  this  policy  must  be  up- 
held in  order  to  stop  law-suits;  that  if  it  were  otherwise,  and 
**  any  encouragement  were  given  to  suits  at  law,  those  places 
would  in  time  become  nuisances  for  attorneys  and  solicitors.*' 

Notwithstanding  the  dictum  of  Story  that  the  dictum  of 
Holt  ties  the  hands  of  the  "  government,"  it  is  apparent,  as 
we  have  already  seen, '-that  this  must  refer  alone  to  the  throne, 
for  it  could  not  tie  the  hands  of  Parliament.  Generations  to 
come  may  well  marvel  when  they  realize  that  this  obscure 
and  contradictory  dictum  of  a  single  judge  has  been  injected 
into  the  Federal  constitution,  by  construction,  and  that  our 
whole  system  of  government,  and  the  vast  and  varied  inter- 
ests of  our  people,  must  be  regulated  in  accordance  with  it. 
They  might  as  well  have  expected  that  the  mist  would  mould 
the  granite. 

The  great  case  of  Charles  River  Bridge  v.  Warren  Bridge 
was  formally  decided  February  14,  1837.  This  was  virtually 
another  college  case.      In   1650  Massachusetts  granted  to 
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Harvard  the  power  to  dispose  of  a  ferry  between  Boston  and 
Charlestown,  over  Charles  River,  and  the  college  held  this 
ferry  under  this  grant  till  1785,  when  certain  persons  were 
incorporated  as  the  proprietors  of  the  Charles  River  Bridge, 
authorized  to  erect  a  bridge  where  the  ferry  was,  and  to  take 
tolls  for  forty  years,  and  were  to  pay  Harvard  ;^200  annually 
for  thus  destroying  the  ferry.  In  1792  the  charter  was 
extended  thirty  years.  In  1828  Massachusetts  incorporated 
the  proprietors  of  the  Warren  Bridge,  with  power  to  erect 
another  bridge  over  the  same  river.  The  two  bridges  were 
sixteen  rods  apart  on  the  Charlestown  side,  and  fifty  rods  on 
the  Boston  side.  The  charter  of  the  Warren  Bridge  was  to 
expire  in  six  years,  and  then  be  free  to  all. 

The  effect  of  the  second  grant  was,  as  was  obvious  to  the 
mind  of  every  intelligent  man,  for  the  six  years  to  most 
materially  impair  the  value  of,  and  thereafter  to  render  the 
prior  grant  essentially  worthless.  The  Charles  River  Bridge 
filed  a  bill  in  equity  against  the  Warren  Bridge  at  the  March 
term  of  the  Supreme  Court  of  Massachusetts,  1828,  praying 
for  a  temporary  injunction  to  restrain  the  defendants  from 
building  a  bridge  under  the  charter,  and  also  from  suffering 
passengers  to  go  over  it.  The  court  (6  Pick.  376-407)  unan- 
imously denied  the  motion.  In  7  Pick.  344-532,  the  court 
were  equally  divided  upon  the  main  question.  The  bill  'was 
therefore  dismissed,  and  the  case  went  up  on  error  from  the 
March  term,  1829,  to  the  Federal  Supreme  Court.  The  great 
question,  of  course,  was  whether  the  second  grant  was  pro* 
hibited  by  the  obligation  clause.  It  was  heard  before  Nlar- 
shall,  and  afterwards  before  Taney.  The  last  argument  '^vas 
made  in  January,  1837.  Story  prepared  his  opinion  n»ore 
than  five  years  before  the  decision.  In  his  letter  to  Ma^on 
of  November  19,  1831,  he  says:  *'I  am  now  engaged  on  the 
Charles  River  Bridge  Case.  After  it  is  finished  I  should  be 
glad  to  have  you  read  it  over,  if  I  thought  it  might  not  give 
you  too  much  trouble.  It  is  so  important  a  constitutio/wl 
question,  that  I  am  anxious  that  some  other  mind  should  see, 
what  the  writer  rarely  can  in  his  zeal,  whether  there  is  any  weak 
point  which  can  be  fortified,  or  ought  to  be  abandoned.    The 
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general  structure  of  the  argument,  I  hope,  is  sound ;  but  all 
the  details  may  not  be/'  Mason,  in  his  reply  of  November 
24.  i83i,says:  "I  will  most  willingly  examine  your  opinion 
on  the  case  you  mention,  and  give  you  the  result  of  my 
reflections  on  it."  In  his  letter  of  December  23,  1831,  to 
Mason,  Story  says  :  **  Owing  to  my  recent  illness,  from  which  I 
am  now,  I  trust,  entirely  recovered,  the  preparation  of  my 
opinion  in  the  Charles  River  Bridge  Case  was  suspended.  I 
have  just  completed  it;  and  it  is  to  be  copied,  and  I  hope  to 
send  it  to  you  by  the  middle  of  the  next  week.  If  you  should 
have  examined  it  sufficiently  to  give  your  opinion,  I  should 
be  glad  to  receive  it  before  I  go  to  Washington,  which  will 
be  by  Sunday,  the  2d  of  January.  If  not,  I  will  thank  you  to 
send  it  to  me  by  mail  at  Washington.  I  wish  to  make  some 
remarks  to  explain  its  great  length  and  the  repetition  of  the 
same  suggestions  in  different  parts  of  the  same  opinion.  I 
have  written  my  opinion  in  the  hope  of  meeting  the  doubts  of 
some  of  the  brethren^  which  are  various,  and  apply  to  different 
aspects  of  the  case.  To  accomplish  my  object,  I  felt  com- 
pelled to  deal  with  each  argument  separately,  and  answer  it 
in  every  form,  since  the  objections  of  one  mind  were  different 
from  those  of  another.  One  of  the  most  formidable  objections 
is  the  rule  that  royal  grants,  etc.,  are  to  be  strictly  construed  ; 
another  is  against  implications  in  legislative  grants ;  another 
is  against  monopolies  ;  another  is  that  franchises  of  this  sort 
are  bounded  by  local  limits  ;  another,  that  the  construction 
contended  for  will  bar  all  public  improvements.  I  have  been 
compelled,  therefore,  to  restate  the  arguments  in  different  con- 
nections. /  have  done  so^  hoping  in  this  way  to  gain  allies,  I 
should  otherwise  have  compressed  my  opinion  within  half  the 
limits."  Story  undoubtedly  spoke  for  himself  and  the  dead 
chief  justice,  and  his  opinion  was  entirely  consistent  with 
those  given  by  him  in  the  college  causes.  The  argument  of 
Marshall  on  this  point,  in  Fletcher  v.  Peck,  as  his  reference 
to  Blackstone  shows,  is  that  a  grant  by  the  state  stands  in  the 
same  place  as  an  executed  sale  of  a  horse  by  A  to  B,  or,  if 
we  are  to  believe  Webster,  the  gift  of  a  sum  of  money  from 
C  to  D.     The  opinions  in  the  college  cases  rest  upon  the 
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same  foundation.      But  the  majority  of  the  judges  in   the 
Bridge  case  evade  this  underlying  principle  by  a  flank  move- 
ment.    They  say,  in  effect,  that  though  a  grant  by  the  king 
to  A  is,  in  a  constitutional  sense,  as  much  a  contract  as   one 
between  B  and  C,  that  the  grantee,  in  the  first  case,  takes  noth- 
ing by  implication,  while  exactly  the  reverse  is  true  in  the 
second  case ;  and  that,  therefore,  one  is,  in  effect,  protected  by 
the  constitution,  while  the  other  is  not.     While  we  are  clear 
that  the  decision  in  the  Bridge  case  was  right,  we  are  equally 
clear  that  an  unsound  reason  was  given  for  it.     Chancellor 
Kent,  whose  view  in  relation  to  this  distinction  was  endorsed 
by  a  large  majority  of  the  great  lawyers  of  his  day,  said  in 
his  letter  to  Story  of  June  23,  1837  :     "  I  abhor  the  doctrine 
that  the  legislature  is  not  bound  by  everything  that  is  neces- 
sarily implied  in  a  contract,  in  order  to  give  it  effect  and  value, 
and  by  nothing  that  is  not  expressed  in  hcec  verba;  that  one 
rule  of  interpretation  is  to  be  applied  to  their  engagements, 
and  another  rule  to  the  contracts  of  individuals." 

The  decision  in  the  Bridge  case  was  right  for  exactly  the 
same  reasons  that  the  argument  in  Fletcher  v.  Peck  and  the 
opinions  in  the  college  cases  were  wrong, 

[to    BE   CONTINUED.] 
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IV.   THE  ENFORCEMENT  OF  JUDGMENTS  AGAINST 

BANKRUPTS. 

Sec.  I.  Bankrupts,  like  other  persons,  are  subject  to  the  jurisdiction  of 

the  various  courts. 
Sec.  2.  Classification  of  judgments  against  bankrupts. 
Sec.  3.  Judgments  entered  within   four  months  prior  to  bankruptcy, 

when  may  be  avoided  as  unlawful  preferences. 
Sec.  4.  Judgments  entered  after  filing  petition  in  bankruptcy. 
Sec.  5.  Judgment  and  execution  liens  not  extinguished  by  bankruptcy. 
Sec.  6.  Enforcing  judgment  and  other  liens  in  court  of  bankruptcy. 
Sec.  7.  Cases  where  the  creditor  may  proceed  in  the  state  court  after 

presenting  his  judgment  as  a  claim  against  the  bankrupt. 
Sec.  8    Enforcing  judgments  never  presented  to  the  court  of  bankruptcy. 
Sec.  9.  Enjoining  proceedings  in  the  state  courts. 

Section  i  .  Bankrupts  are,  like  other  Persons,  subject  to  the 
Jurisdiction  of  the  Courts. — The  term  bankrupt  will,  in  this 
article,  be  employed  to  denote  a  person  who  has,  either  upon 
his  own  petition,  or  that  of  one  or  more  of  his  creditors, 
been  *'  adjudged  a  bankrupt,"  in  proceedings  authorized  by 
the  present  statutes  of  the  United  States.  Before  proceed- 
ing to  consider  the  efTect  of  any  particular  class  of  judg- 
ments, or  the  means  by  which  the  holders  thereof  may  make 
such  judgments  productive,  we  shall  first  enquire  whether 
there  are  any  judgments  which  may  be  regarded  as  having 
no  validity  against  the  bankrupt.  The  answer  to  this  ques- 
tion must  be,  that  a  bankrupt,  like  most  other  persons,  is 
subject  to  the  jurisdiction  of  the  diflferent  courts,  state  and 
national.  When  summoned  to  appear  before  one  of  these 
courts,  he  must  not  treat  its  process  with  contempt,  nor 
assume  that  it  will  take  judicial  knowledge  of  those  circum- 
stances, which,  if  properly  pleaded,  would  cause  the  court 
either  to  suspend  its  proceeding  or  to  grant  judgment  in  his 
favor.     In  other  words,  whether  an  action  be  pending  against 
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a  bankrupt  prior  to  the  commencement  of  the  proceedings 
in  bankruptcy,  or  commenced  during  the  pendency  of  those 
proceedings,  or  subsequent  to  his  final  discharge,  he  must, 
in  either  case,  exercise  a  proper  degree  of  vigilance  in  pre- 
venting the  entry  of  a  judgment  in  conflict  with  his  rights; 
for,  if  such  judgment  be  entered,  he  will  not  be  permitted  to 
treat  it  as  void. 

Sec.  2.  Classification  of  yudgmejits  against  Bankrupts. — 
Judgments  capable  of  enforcement  against  the  bankrupt  and 
his  estate  will,  for  the  sake  of  convenience,  be  classified  as 
follows:  first,  judgments  entered  so  long  anterior  to  the 
institution  of  the  proceedings  in  bankruptcy  that  they  can- 
not be  assailed  on  the  ground  that  they  were  given  with  a 
view  of  permitting  the  plaintiff*  to  obtain  a  preference  over 
the  other  creditors  of  the  bankrupt ;  second,  judgments  entered 
before  the  institution  of  the  proceedings,  but  at  so  recent  a 
date  as  to  be  liable  to  assault  and  overthrow,  if  inflicted  by 
such  a  preference ;  and,  third,  judgments  entered  after  the 
commencement  of  the  bankruptcy  proceedings.  The  juc^- 
ments  of  the  first  class  do  not  require  any  special  considera- 
tion. Their  validity  must  be  conceded  in  the  courts  of 
bankruptcy.  They  cannot,  in  those  courts,  be  impeached 
for  error  or  irregularity,  nor  otherwise  subjected  to  any  col- 
lateral attack.' 

Sec.  3.  Judgments  Entered  within  Four  Months  prior  to  the 
Bankruptcy, — Judgments  of  the  second  class,  when  attempted 
to  be  asserted  as  the  basis  of  a  lien  against  the  estate  of  the 
bankrupt,  are  likely  to  be  attacked  on  the  ground  that,  for 
the  purpose  of  creating  such  liens,  they  are  void  by  the  pro- 
visions of  sections  5021  and  5128  of  the  Revised  Statutes.' 
Section  5128  provides  that  "if  any  person,  being  insolvent, 
or  in  contemplation  of  insolvency,  within  four  months  before 
the  filing  of  the  petition  by  or  against  him,  with  a  view  to 

'  McKinsey  v.  Harding,  4  B.  R.  39;  /;/  re  J  H.  Dunn,  11  B.  R.  270; 
In  re  Diblee,  2  B.  R.  617;  3  Ben.  283;  Flanagan  v.  Pearson,  14  B.  R. 
37;  In  re  Campbell,  i  B.  R.  165  ;  i  Abb.  C.  C.  185  ;  I  L.  T.  B.  30;  Inre 
Burns,  i  B.  R.  174;  7  A.  L.  Reg.  (N.  S.)  X05 ;  24  Leg.  Int.  357. 

»  These  are  sections  35  and  39  of  the  original  Bankrupt  Act. 
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give  preference  to  any  creditor  or  person  having  a  claim 
against  him,  or  who  is  under  any  liability  for  him,  pro- 
cures or  suffers  any  part  of  his  property  to  be  attached, 
sequestered  or  seized  on  execution,  or  makes  any  pay- 
ment, pledge,  assignment,  transfer,  or  conveyance,  of  any 
part  of  his  property,  either  directly  or  indirectly,  abso- 
lutely or  conditionally,  the  person  receiving  such  payment, 
pledge,  assignment,  transfer,  or  conveyance,  or  to  be 
benefited  thereby,  or  by  such  attachment,  having  reason- 
able cause  to  believe  such  person  is  insolvent,  and  know- 
ing that  such  attachment,  sequestration,  seizure,  payment, 
pledge,  assignment,  or  conveyance,  is  made  in  fraud  of  the 
provisions  of  this  title,  the  same  shall  be  void,  and  the 
assignee  may  recover  the  property,  or  the  value  of  it,  from 
the  person  so  receiving  it,  or  so  to  be  benefited."  By  sec- 
tion 5130  a,  "in  cases  of  involuntary  or  compulsory  bank- 
ruptcy, the  period  of  four  months,  mentioned  in  section  5 128, 
is  changed  to  two  months."  The  judgments  most  frequently 
subjected  to  the  scrutiny  authorized  by  these  sections  are 
those  rendered  by  confession,  or  upon  default.  When  a  con- 
fession of  judgment,  or  a  warrant,  or  other  power  to  confess 
a  judgment,  is  given  more  than  four  months  prior  to  the 
filing  of  the  bankrupt's  petition,  and  a  judgment  is  in  fact 
entered  by  virtue  thereof  within  the  four  months,  the  ques- 
tion then  arises  whether  the  validity  of  the  judgment 
depends  on  the  date  of  its  entry,  or  the  date  of  the  warrant 
or  power.  The  answer  to  this  question  was  given  by  the 
Supreme  Court  of  the  United  States :  "  In  a  case  where  a 
creditor,  holding  a  confession  of  judgment  perfectly  valid 
when  it  was  given,  causes  the  judgment  to  be  entered  of 
record,  how  can  it  be  said  the  debtor  procures  the  entry  at 
the  time  it  is  made?  It  is  true  the  judgment  is  entered  in 
virtue  of  his  authority,  an  authority  given  when  the  confes- 
sion was  signed.  That  may  have  been  years  before ;  or,  if 
not,  it  may  have  been  when  the  debtor  was  perfectly  solvent. 
But  no  consent  is  given  when  the  entry  is  made,  where  the 
confession  becomes  an  actual  judgment,  and  when  the  pref- 
erence, if  it  be  a  preference,  is  obtained.     The  debtor  has 
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nothing  to  do  with  the  entry.  As  to  that,  he  is  entirely  pas- 
sive. Ordinarily,  he  knows  nothing  of  it,  and  he  could  not 
prevent  it  if  he  would.  It  is  impossible,  therefore,  to  main- 
tain that  such  a  judgment  is  obtained  when  his  confession  is 
placed  on  record.3  It  follows,  therefore,  that  if  the  authority 
to  confess  the  judgment  was  given  more  than  four  months 
before  the  filing  of  the  petition,  the  judgment  cannot  be 
avoided  merely  because  it  was  entered  within  that  time.*  A 
confession  of  judgment,  or  a  warrant  to  confess  judgment, 
given  to  secure  a  loan  then  made,^  or  given  by  an  insolvent 
to  secure  a  pre-existing  debt,  to  a  person  who  did  not  have 
reasonable  cause  to  believe  the  debtor  insolvent,  is  not  au 
unlawful  preference,  and  a  judgment  thereon  is  not  void 
under  the  provisions  of  sections  502 1  or  5128  of  the  Revised 
Statutes.^  To  avoid  any  seizure  or  judgment  by  the  aid  of 
these  sections,  it  is  evident  that  these  five  circumstances 
must  be  established:  ist,  that  the  debtor  was  insolvent, or 
contemplating  insolvency ;  2d,  that  while  so,  he  procured  or 
suffered  the  seizure  or  judgment;  3d,  that  the  procuring  or 
suffering  was  within  the  time  specified  by  the  act ;  4tli,  that 
it  was  with  the  view  of  giving  a  preference ;  and,  5th,  that 
the  person  benefited  had  reasonable  cause  to  believe  the 
debtor  insolvent,  and  that  the  latter  was  acting  in  fraud  of 
the  Act.'  When  a  creditor,  knowing  his  debtor  to  be  insol- 
vent, pursues  the  latter  by  the  ordinary  remedy  for  the  col- 
lection of  his  debt,  and  the  latter,  also  knowing  his  own  insol- 
vency, makes  no  defence,  and  permits  judgment  to  be  entered 
against  himself  by  default,  within  four  months  before  the 

3  Clark  V.  Iselin,  7  C.  L.  N.  185 ;  2  C.  L.  J.  210;  11  B.  R.  337;  revers- 
ing, 10  Blatch.  204. 

<  Clark  V.  Iselin,  cited  above;  Piper  v.  Baldy,  10  B.  R:  517;  31  Leg- 
Int.  310;  Field  v.  Baker,  11  B.  R.  415;  Sleek  v.  Turner,  10  B.  R.  S^o; 
I  A.  L.  T.  485;  31  Leg.  Int.  308;  Contra  Zahm  v.  Fr)\  9  B.  R.  546;  3^ 
Leg.  Int.  197;  Hood  v  Karper,  5  B..  R.  358;  28  Leg.  Int.  340;  Golson  v. 
Neihoff,  5  B.  R.  56;  2  Biss.  434;  In  re  Terry,  2  Biss.  356. 

5  Clark  y.  Iselin,  cited  above. 

*  Mays  V.  Fritton,  20  Wall.  414;  11  B.  R.  229. 

7  Clark  V.  Iselin.  7  C  L.  N.  185;  2  C.  L.  J.  210;  ii  B.  R.  337;  Hoover 
V.  Greenbaum,  6i  N.  Y.  305. 
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commencement  of  proceedings  in  bankruptcy,  all  these  five 
circumstances  seem  almost  necessarily  to  co-exist.  The  only 
ones  which  can  be  absent  in  such  a  case  are,  the  view  on  the 
part  of  the  debtor  of  giving  a  preference,  and  the  creditor's 
knowledge  that  the  debtor  is  suffering  judgment  to  be 
entered  in  fraud  of  the  provisions  of  the  Act.  But,  as  the 
debtor  is  presumed  to  intend  the  necessary  consequence  of 
his  own  act,  and  as,  in  such  a  case,  his  inaction  so  uniformly 
leads  to  the  obtaining  of  a  preference  in  favor  of  the  cred- 
itor, and  thereby  accomplishes  the  result  which  the  Bank- 
rupt Act  was  intended  to  avoid,  it  was,  for  a  considerable 
time,  almost  conceded  that  a  judgment  so  permitted  was 
necessarily  "  suffered  "  "  with  a  view  to  give  a  preference,'^ 
and  that  the  creditor  knew  it  was  so  suffered ;  and  that  he 
could,  therefore,  derive  no  benefit  from  it  out  of  the  bank- 
rupt's estate.*  Different  views  finally  prevailed  in  the 
Supreme  Court  of  the  United  States.  It  was  there  main- 
tained that  to  render  a  judgment  obnoxious  to  the  Bankrupt 
Act  there  must  exist  in  the  mind  of  the  debtor  a  positive 
purpose  or  intent  to  defeat  or  delay  the  operation  of  the  Act, 
or  to  accomplish  something  which  the  Act  treated  as  unlaw- 
ful ;  or  that  it  would  be  immoral  for  him  to  oppose  or  im- 
pede his  creditor  by  false  or  dilatory  pleas;  that  he  was 
under  no  moral  or  legal  obligation  to  file  his  petition  in  bank- 
ruptcy; and,  as  the  result  of  these  propositions,  that  the 
debtor  could  not  be  presumed  to  have  been  actuated  by  an 
unlawful  purpose,  from  the  fact  that  he  neither  perpetrated 
the  .wrong  of  defending  against  a  just  claim,  nor  made  an 
application  to  the  courts  of  bankruptcy  when  he  was  under 
no  obligation  to  make  such  application.^  In  such  cases  the 
intent  of  the  debtor  is  the  turning-point,  and  what  this  intent 

«  Warren  v.  D.  C.  &  W.  R.  W.  Co..  7  B.  R.  451 ;  5  C.  L.  N.  205  ;  In 
re  McGhie,  2  Biss.  163;  In  re  Heller,  3  Biss.  153;  Wilson  v.  Brinkman, 
2  B.  R.  149;  Buchanan  v.  Smith,  16  Wall.  277 ;  5  C.  L.  N.  277. 

9  Wilson  V.  City  Bank,  17  Wall.  489;  6  C.  L.  N.  149:^9  I^-  R.  97; 
Britton  v.  Payen,  9  B.  R.  445;  Pariridoe  v.  Dearborn,  9  B.  R.  474;  Hcn- 
kelman  v.  Smith,  12  B.  R.  121;  42  Md.  164;  Loucheim  v.  Henszey,  77 
Tenn.  St.  305. 
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was  must  be  determined  from  the  consideration  of  all  the  at- 
tending  circumstances/^  While  an  unlawful  intent  is  not  to 
be  inferred  from  mere  "  passive  non-resistance  to  regular  judi- 
cial proceedings,"  "  undoubtedly  very  slight  evidence  of  an 
affirmative  character  of  the  existence  of  a  desire  to  prefer  one 
creditor,  or  of  acts  done  with  a  view  to  secure  such  prefer- 
ence, might  be  sufficient  to  invalidate  the  whole  transaction. 
Such  evidence  might  be  sufficient  to  leave  the  matter  to  a 
jury,  or  to  support  a  decree,  because  the  known  existence  of 
a  motive  to  prefer  or  to  defraud  the  Bankrupt  Act  would 
color  acts  or  decisions  otherwise  of  no  significance.""  When 
a  judgment  is  sought  to  be  employed  to  secure  a  preference 
forbidden  by  the  Bankrupt  Act,  the  usual  and  most  conven- 
ient method  of  thwarting  this  purpose,  and  of  litigating 
the  issues  necessarily  involved,  is  by  filing  a  bill  in  equity  on 
behalf  of  the  assignee." 

Sec.  4.  Judgments  Entered  after  the  Filing  of  the  Petition  in 
Bankruptcy. — In  considering  judgments  of  the  third  class- 
namely,  those  entered  after  the  filing  of  the  petition  in  bank- 
ruptcy— we  are  tempted  to  treat  of  the  cases  in  which  courts 
may  properly  proceed  to  judgment  against  a  bankrupt,  where 
the  fact  of  the  bankruptcy  is  regularly  presented  to  their  at- 
tention. Want  of  space  compels  lis  to  resist  this  temptation. 
It  is  sufficient  for  our  present  purpose  to  say  that  the  rendi- 
tion of  a  judgment  against  a  person  who,  at  the  time,  is  a 
bankrupt,  or  against  his  assignee,  implies  either  that  the  de- 
fendants waived  their  rights,  or  else  that  the  court  determined 
that  the  case  was  one  in  which  it  was  proper  to  give  the 
judgment  entered.  The  judgment,  if  erroneous  or  irregular, 
should  be  corrected  by  appeal  or  by  some  appropriate  pro- 
ceeding in  the  tribunal  where  it  was  entered.  Even  where 
the  suit  is  instituted  in  a  state  court  subsequent  to  the  adju- 

"  Little  V.  Alexander,  21  Wall.  $00;  7  C.  L.  N.  339;  12  B.  R.  I34« 
"Wilson  V.  City  Bank,  17  Wall.  489;    Beattie  v.  Gardner,  4  S- ^' 

323 ;  4  Ben.^  479  ;  see  also,  3  C.  L.  J.  65 1 .  referring  to  Ripley  v.  Sears,  dc- 

•cided  by  Judge  Dillon. 

"  Kellogg  V.  Russell,  11  B.  R.  121 ;  Warren  v.  Tenth  N.  B.,  7  B.  R- 
481 ;  10  Blatchf.  493. 
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dication  of  bankruptcy,  the  judgment  in  such  suit  is  not  on 
that  account  void,  but  is  binding  upon  all  the  defendants 
upon  whom  the  summons  to  appear  was  served  in  the  man- 
ner prescribed  by  law,'^  until  they  shall  cause  it  to  be  vacated 
or  reversed.  Nor  can  a  bankrupt  who  permits  a  judgment  to 
be  entered  against  him  by  default  obtain  an  injunction  to 
prevent  its  enforcement  against  him  personally.'*  If  an  action 
is  pending  in  a  state  court  prior  to  the  filing  of  the  bank- 
rupt's petition,  it  will  properly  proceed  to  judgment  unless 
the  bankrupt,  or  his  assignee,  discloses  to  the  court  the  exr 
istence  of  the  adjudication  of  bankruptcy.'^  Even  where  an 
attachment  on  mesne  process  has  been  levied  within  four 
months  prior  to  the  filing  of  the  petition,  and  is  therefore 
dissolved  by  the  provisions  of  section  5044,  the  assignee  is 
not  warranted  in  treating  the  court  issuing,  nor  the  oflScer 
serving,  the  attachment  with  contempt.  He  is  not  to  seize 
the  property  and  by  force  wrest  it  from  the  possession  of  the 
oflScer  of  the  state  tribunal.  He  must  go  into  that  tribunal, 
allege^and  establish  the  adjudication  of  bankruptcy  and  the 
assignment  made  in  pursuance  thereof,  and  ask  that  the 
attachment  be  dissolved  and  that  the  officer  be  required  to 
surrender  possession  of  the  property.'^  If  the  attachment 
was  levied  more  than  four  months  prior  to  the  filing  of  the 
petition,  the  court  issuing  the  writ  may,  after  the  adjudication 
of  bankruptcy,  enter  a  judgment  authorizing  the  sale  of  the 
property  as  levied  upon ;  and  a  sale  in  pursuance  of  such 
judgment  will  relate  back  to  the  levy,  and  transfer  title  free 
of  the  claims  of  the  bankrupt's  assignee. '^ 

»3  In  re  Davis,  8  B.  R.  167 ;  i  Saw.  C.  C.  260 ;  In  the  Matter  of  Sacchi, 
43  How.  P.  250;  Bradford  v.  Rice,  102  Mass.  47?  ;  McKay  v.  Funk,  13 
B.  R.  334;  Brown  v.  Gibbons,  ij  B.  R.  407.  » 

'« In  re  Tooker,  14  B.  R.  35. 

'5  Dunbar  v.  Baker,  IC4  Mass.  211 ;  Doe  v.  Childress,  21  Wall.  643; 

7  C.  L.  N.  201 ;  Palmer  v.  Merrill,  57  Me.  26;  Hewett  v.  Norton,  13  B. 
R.  276;  Valiiant  v.  Childress,  11  B.  R.  317;  Flanagan  v.  Pearson,  14 
B.  R.  37;  Lenihan  v.  Haman,  6  C.  L.  N.  63;  55  N.  Y.  652;  8  B.  R.  557; 
Eyster  v.  Gaff,  13  B.  R.  546;  8  C.  L.  N.  177;  i  Otto,  521. 

"*  Kent  V.  Downing,  44  Geo.  116;  Johnson  v.  Bishop,  i  Woolw.  324; 

8  B.  R.  533. 

^^  Doe  V.  Childress,  21  Wall.  643;  7X.  L.  N.  201;  Valiiant  v.  Child- 
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Sec.  S  .  yudgment  and  Execution  Liens  are  not  extinguished  by 
Batikruptcy, — When  a  judgment  is  in  existence  against  a 
bankrupt,  the  judgment  creditor  will  seek  to  make  it  pro- 
ductive by  proceeding  either  in  the  court  of  bankruptcy  or 
in  the  court  where  it  was  rendered ;  or  it  may  happen  that 
circumstances  will  arise  making  it  proper  to  proceed  in  both 
courts.  If  the  judgment  is  not  a  lien  on  the  bankrupt's 
estate,  or  has  not  been  followed  by  an  execution  or  levy  con- 
stituting a  lien,  it  is  no  more  than  a  simple  unpreferred  claim, 
and  must  be  presented  and  its  allowance  procured  in  the 
same  manner  as  other  unsecured  claims.  It  is  only  when  a 
judgment  is  a  lien,  or  the  foundation  upon  which  a  lien  rests, 
that  its  assertion  is  likely  to  call  for  special  attention  or  to 
occasion  special  resistance  in  the  bankruptcy  court.  Let  us 
now  enquire  when  a  judgment  must  be  treated  as  a  valid  lien, 
or  as  the  foundation  of  a  valid  lien,  against  the  estate  of  the 
bankrupt.  All  liens  are  preserved  in  bankruptcy,'^  except 
those  based  on  attachments  on  mesne  process  levied  within 
four  months  before  the  filing  of  the  petition,  and  thoscwhich 
can  be  avoided  by  showing  that  they  were  procured  or  pre- 
ferred with  a  view  of  giving  the  preference  prohibited  by 
sections  5021  and  5128,  to  which  reference  has  already  been 
made.  But  no  valid  lien  against  the  estate  of  a  bankrupt 
can  be  created  after  such  estate  has,  in  contemplation  of  law, 
vested  in  his  assignee.  And  the  title  of  the  assignee,  by 
virtue  of  the  provisions  of  section  5044,  relates  "  back  to  the 

ress,  II  B.  R.  317;  Batchelder  v.  Putnam,  13  B.  R.  404;  Munson  v.  B. 
H.  &  E.  R.  R.  Co.,  14  B.  R.  173;  Stoddard  v.  Locke.  43  Vt.  574;  9B. 
R.  71 ;  Daggett  v.  Cook,  37  Conn.  341 ;  Bates  v.  Tappan,  99  Mass.  376; 
3  B.  R.  647;  Leighton  v.  Kelsey,  57  Me.  85;  4  B.  R.  471;  Bowman  v. 
Harding,  56  Me.  559;  4  B.  R.  20;  May  v.  Courtnay,  47  Ala.  185 ;  John- 
son V.  Collins,  116  Mass.  392;  Rowe  v.  Page,  13  B.  R.  366;  54  N.  H.  190. 
»«  In  re  Hambright.  2  B.  R.  498 ;  2  L.  T.  B.  61 ;  i  C.  L.  N.  201 ;  Austin 
V.  O'Reilly.  2  C.  L.  J.  455;  House  v.  Swanson,  7  Heisk.  32;  Haughton 
V.  Eustis,  5  Law  Rep.  505 ;  In  re  Angier,  4  B.  R.  619;  10  A.  L.  Reg.  (N. 
S.)  190;  I  L.  T.  B.  48;  In  re  Hester,  5  B.  R.  285;  In  r<f  N.  Y.  M.S.Co., 
2  B.  R.  74;  In  re  W.  H.  Wiley.  4  Biss.  171 ;  In  re  Perdue,  2  B.  R.  183; 
2  West.  Jur.  279;  The  Ironsides,  4  Biss.  518;  Parker  v.  Muggridge,  2 
Story.  334;  Fletcher  v.  Morey,  2  Story,  555;  In  re  Wynne,  4  B.  R.  23; 
2  L.  T.  B.  116;  9  A.  L.  Reg.  (N.  S.)  627. 
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commencement  of  the  proceedings  in  bankruptcy.  Every 
judgment'9  or  execution**  lien,  or  lien  created  by  the  levy  of 
an  execution/'  which,  anterior  to  the  commencement  of  the 
proceedings  in  bankruptcy,  was  a  lien  against  the  estate  of 
the  bankrupt,  continues  in  force  against  such  estate  in  the 
hands  of  the  assignee,  unless  he  can  show  that  it  was  pro- 
cured or  suffered  to  give  a  preference  forbidden  by  the 
Bankrupt  Act. 

Sec.  6.  Enforcing  yudgment  and  other  Liens  in  Courts  of 
Bankruptcy. — When  a  judgment  creditor  has  either  of  the 
liens  specified  in  'the  preceding  section  of  this  article,  and 
desires  to  obtain  the  benefit  thereof  by  the  aid  of  the  court 
of  bankruptcy,  he  should  first  prove  his  claim  as  a  secured 
creditor."  He  may  then,  by  section  5075,  be  admitted  as  a 
creditor  for  the  balance  of  the  debt  after  deducting  the  value 
of  the  property  subject  to  his  lien,  to  be  ascertained  by 
agreement  between  him  and  the  assignee,  or  by  a  sale  thereof; 
or  he  may  release  his  claim  to  the  assignee  and  prove  his 
whole  debt ;  or  he  may  purchase  the  assignee's  right  of  re- 
demption ;  or  he  may  apply,  at  any  time  after  the  appoint- 
ment of  the  assignee,  to  the  court  to  have  the  property  sold 

'9  Meeks  v.  Whatley,  10  B.  R.  501 ;  Phillips  v.  Bowdoin,  14  B.  R.  43  ; 
Winship  v.  Phillips,  14  B.  R.  50;  In  re  Smith  and  Smith,  i  B.  R.  599;  2 
Ben.  122 ;  i  L.  T.  B.  112 ;  Catlin  v.  Hoffman,  9  B.  R.  342;  2  Saw.  C.  C. 
486;  Witt  V.  Haeth.  8  C.  L.  N.  40;  13  B.  R.  106;  Webster  v.  Wool- 
bridge,  3  Dill.  74;  In  re  Cook,  2  Story  C.  C.  376;  Partridge  v.  Dear- 
born, 9  B.  R.  474;  Haworth  v.  Travis,  13  B.  R.  145 ;  Livingston  v.  Liv- 
ingston, 2  Cai.  Cas.  300;  In  re  John  McGilton,  7  B.  R.  294.  But  if  the 
judgment  is  not,  at  the  commencement  of  the  bankruptcy  proceedings, 
a  perfect  and  valid  lien  by  the  laws  of  the  state,  it  is,  of  course,  no  lien 
against  the  estate  of  the  bankrupt.  In  re  Mcintosh,  2  B.  R.  506 ;  In  re. 
Mebane.  3  B.  R.  347  ;  In  re  Cozart,  3  B.  R.  508. 

^  In  re  Weeks,  4  B.  R.  364;  2  Biss.  259;  Wilson  v.  Childs,  6  C.  L. 
N.  27 ;  Horter  v.  HaHan,  5  C.  L.  N.  374;  Witt  v.  Aughinbaugh,  8  C.  L. 
N.  41 ;   Contra,  In  re  Tills  &  May,  11  B.  R.  314. 

'»  In  re  Kerr,  2  B.  R.  388 ;  2  L.  T  B.  39 ;  Swope  v.  Arnold,  5  B.  R. 
148;  In  re  Hughes,  7  C.  L.  N.  162;  In  re  Bernstein,  i  B.  R.  199;  2  Ben. 
44;  34  How.  Pr.  289;  Haughey  v.  Albin,  2  B.  R.  399;  2  Bond,  224;  2 
L.  T.  B.  47 ;  Beers  v.  Place,  4  B.  R.  150 ;  Armstrong  v.  Rickey,  4  B.  R. 
473;  I  C.  L.  N.  145. 

«  In  re  Bigelow,  i  B.  R  632 ;  2  Ben.  480;  i  L.  T.  B.  95. 

46 
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and  the  proceeds  applied  to  the  satisfaction  of  his  claim.'^ 
The  assignee  may  apply  to  the  court  and  procure  an  order 
authorizing  him  to  sell  the  property,  either  subject  to  or  free 
from  the  lien.'^  In  case  the  assignee  wishes  to  sell  free  of  all 
liens,  he  should  give  the  lien-holders  notice  bf  his  intention 
to  apply  to  the  court  for  authority  so  to  do.*5  The  funds 
realized  from  a  sale  made  free  of  liens  must  be  treated  as 
subject  to  the  same  liens  from  which  the  property  was  freed 
for  the  purpose  of  being  sold.  Property  sold  by  the  assignee 
will  be  subject  to  all  liens  from  which  it  does  not  clearly 
appear  to  have  been  freed  by  the  order  of  .the  court.^ 

Sec.  7.  Cases  where  Creditarmay  Proceedin  State  Court  after 
Presenting  his  Judgment  as  a  Claim  against  the  Bankrupt,— 'l^t 
only  provision  of  the  statute  in  express  terms  forbidding  the 
execution  of  judgments  pending  proceedings  in  bankruptcy 
is  to  be  found  in  section  5 105.  By  that  section,  "  no  creditor 
proving  his  debt  or  claim  shall  be  allowed  to  maintain  any 
suit  at  law  or  in  equity  therefor  against  the  bankrupt,  but 
shall  be  deemed  to  have  waived  all  right  of  action  against 
him,  and  all  proceedings  already  commenced  or  unsatisfied 
judgments  already  obtained  thereon  against  the  bankrupt 
shall  be  deemed  to  be  discharged  and  surrendered  thereby. 
While  a  portion  of  this  section  seems,  when  considered  by 
itself,  to  discharge,  unconditionally,  those  judgments  which 
are  proved  as  claims  against  the  estate  of  the  bankrupt,  yet 
it  is  evident  from  the  whole  section,  and  from  the  general 
purpose  and  result  of  the  proceedings  in  bankruptcy,  that  a 
judgment  is  not,  by  being  proved  against  the  bankrupt,  so 
extinguished  that  it  cannot  under  any  circumstances  there- 
after be  enforced  by  execution.  The  judgment  creditor  may 
purchase  the  assignee's  right  of  redemption,  or  he  may  ask 

«3  In  re  Grinnell,  9  B.  R.  29;  In  re  T.  R.  Stewart,  i  B.  R.  278. 

»*  In  re  Barrow,  i  B.  R.  481 ;  i  L.  T.  B.  63;  In  re  McClellan,  i  B.  R. 
289;  In  re  National  Iron  Co..  8  B.  R.  422 ;  20  Pitts.  L.  J.  208;  3°  ^^' 
Int.  272;  Sutherland  v.  L,  S.  C.  Co.,  9  B.  R  298 ;  i.  C  L.  J.  127. 

«s  Foster  v.  Ames,  2  B.  R.  455;  Lowell.  313  ;  Ray  v.  Brigham.  12  B. 
R.  145 ;  25  La.  An,  600;  Meek  v.  Whatley,  10  B.  R.  498. 

^  In  re  McGilton,  7  B.  R.  294 ;  3  Biss.  144;  5  C.  L.  N.  I, 
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to  be  admitted  as  a  creditor  for  so  much  only  of  his  judg- 
ment as  remains  unpaid  after  deducting  the  value  of  the 
property  as  ascertained  by  agreement  between  him  and  the 
assignee;  or  the  property  may,  by  order  of  the  court  of 
bankruptcy,  be  sold  subject  to  the  judgment  or  execution 
lien ;  or  the  property  subject  to  the  lien  may  have  been  sold 
by  the  bankrupt  prior  to  the  filing  of  his  petition,  or  may, 
from  some  other  cause,  not  vest  in  the  assignee.  In  all  these 
cases  it  is  evident  that  the  creditor  must,  where  such  a  course 
is  necessary  to  realize  the  fruits  of  his  lien,  be  authorized  to 
proceed  in  the  state  courts.'^ 

Sec  8.  Enforcing  Judgments  Never  Presented  to  the  Court  of 
Bankruptcy, — The  judgments  referred  to  in  the  preceding  sec- 
tion as  being  discharged  or  surrendered,  embrace  those  only 
which  have  been  proved  against  the  bankrupt,  or  which  are 
based  upon  claims  which  have  been  so  proved.  Judgments 
in  actions  for  the  recovery  of  specific  property,  real  or  per- 
sonal, instituted  prior  to  the  filing  of  the  petition,  may  be 
enforced  by  the  form  of  execution  appropriate  to  confer  the 
relief  granted  thereby.  The  assignee  is  bound  by  the  doc- 
trine of  lis  pendens  to  the  same  extent  as  any  other  person 
acquiring  title  pendente  lite^^  Or,  in  other  words,  he  ac- 
quires the  estate  of  the  bankrupt,  subject  to  pending  suits 
affecting  the  title  thereto.  We  come  now  to  a  more  difficult 
question,  that  of  the  rights  of  a  judgment  creditor  who  does 
not  choose  to  present  his  claim  against  the  estate  of  the 
bankrupt,  preferring  rather  to  seek  its  enforcement  in  the  state 
courts.  If  such  creditor  had  no  valid  lien  against  such  estate 
when  the  petition  was  filed,  then  it  is  cleat  that  he  has  no 
temptation  to  proceed  in  the  state  courts,  for  he  cannot  there 
create  any  lien  or  claim  against  the  estate  after  the  com- 
mencement of  the  proceedings  in  bankruptcy.     But  if  he  has 

^  Phillips  V.  Bowdoin,  14  B.  R.  4-3 ;  Winship  v.  Phillips,  14  B.  R.  51 ; 
Jones  V.  Lellyett,  39  Geo.  64^  Douglas  v.  St.  L.  Z.  Co.,  56  Mo.  388;  King 
V.  Bowman,  24  La.  An.  506;  Gumming  v.  Clegg,  14  B.  R.  49;  Leibel  v. 

Simeon,  62  Mo.  255. 

* 

"^  Baum  V.  Stern,  i  Rich.  (N.  S.)  415  ;  Eyster  v.  Gaff,  13  B.  R.  546 ;  8 
C.  L.  N.  177;  I  Otto,  521. 
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a  lien,  valid  in  both  the  national  and  state  courts,  he  may 
desire  to  enforce  it  in  the  latter  rather  than  in  the  former. 
May  this  desire  be  gratified?  and,  if  so,  when  and  how? 
Many  cases  may  be  found  in  which  the  general  assertion  is 
made  that  all  liens  against  the  estate  of  bankrupts  must  be 
enforced  in  the  courts  of  bankruptcy.=^  There  is  certainly 
nothing  in  the  statute  which  directly  points  to  this  result. 
The  statute  nowhere  declares  that  the  adjudication  of  bank- 
ruptcy shall,  of  itself,  operate  as  a  prohibition  against  the 
assertion  of  pre-existing  liens  in  the  state  courts.  When 
the  courts  of  bankruptcy  assumed  that  the  mere  adjudication 
of  bankruptcy  brought  the  bankrupt  and  all  his  assets  so 
exclusively  within  their  jurisdiction  that  no  one  could  law- 
fully, even  in  the  absence  of  any  special  inhibition,  pursue 
his  legal  remedies  elsewhere,  they  arrogated  an  authority 
which  was  founded  rather  upon  their  notions  of  what  the 
Bankrupt  Act  ought  to  have  done,  than  upon  what  it  pro- 
fessed to  do.  The  Supreme  Court  of  the  United  States  has, 
however,  on  each  recurring  opportunity,  curbed  the  unsup- 
ported pretensions  of  the  subordinate  tribunals.  It  has 
insisted  upon  that  interpretation  which,  without  sacrificing 
the  objects  of  the  statute,  would  concede  due  respect  both 
to  the  state  and  the  national  authorities,  and  would  avoid 
needless  collision  between  them.  These  principles  have  long 
been  established,  "  that  where  the  jurisdiction  of  a  court,  and 
the  right  of  a  plaintiff  to  prosecute  his  suit  in  it,  have  once 
attached,  that  right  cannot  be  arrested  or  taken  away  by 
proceedings  in  another  court ;  "  ^  and  that  where  property  has 
been  taken  into  the  possession  of  the  officers  of  a  court,  it 
does  not  allow  such  possession  "  to  be  disturbed  by  a  party, 
whether  claiming  by  title  paramount  or  under  the  right  which 

=9  Blum  V.  Ellis,  73  N.  C.  293 ;  13  B.  R.  345  ;  8  C.  L.  N.  162 ;  Taylor 
V.  Bonnett,  38  Tex.  521  ;  In  re  Brid^eman,  2  B.  R.  312 ;  In  re  Bigclow, 
1  B.  R.  632;  /«r^Buehle,  2  B.  R.  577;  In  re  Frizelle.  5  B.  R.  122; 
Stuart  V.  Hines,  6  B.  R.  416;  In  re  Hufnagel,  12  B.  R.  556 ;  In  r^  Whip- 
ple, 13  B.  R.  373  ;  In  re  Brinkman,  7  B.  R.  421 ;  Davis  v.  Anderson,  6 
B.  R.  145. 

3°  Peck  V.  Jennes,  7  How.  U.  S.  625;  Payne  v.  Drew,  4  East,  523; 
Taylor  V.  Carryl.  20  How.  U.  S.  583. 
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they  were  appointed  to  protect,  as  their  possession  is  the 
possession  of  the  court/'  ^i  By  the  proper  application  of 
these  two  principles,  most  of  the  questions  of  conflict  between 
the  state  and  national  authorities  concerning  proceedings 
against  the  estates  of  bankrupts  may  be  correctly  determined. 
If  an  action  to  enforce  a  lien  against  specific  property  is 
pending  in  a  state  court  when  the  petition  in  bankruptcy  is 
filed,  such  court  is  not  thereby  divested  of  its  jurisdiction 
over  the  action.  In  such  a  case,  if  the  plaintiff  proves  his 
claim  against  the  bankrupt,  "  the  proceedings  already  com- 
menced" thereon  are  by  sec.  5105  "deemed  to  be  dis- 
charged.*' If,  on  the  other  hand,  the  plaintiff  does  not  prove 
his  debt  in  bankruptcy,  the  suit  may  be  stayed  until  the  ques- 
tion of  the  defendant's  discharge  is  determined,  provided 
there  is  no  unreasonable  delay  in  endeavoring  to  procure  it.3^. 
The  assignee  may  also  be  admitted  to  defend  the  suit.  But 
the  state  court  cannot  be  divested,  through  the  action  of  the 
bankruptcy  courts,  of  its  ultimate  right  to  determine  that 
suit,  and  all  the  issues  therein  which  it  would  have  been 
competent  to  determine  if  no  petition  in  bankruptcy  had 
been  filed.33  Hence,  if  an  action  to  foreclose  a  lien  and  ob- 
tain the  sale  of  property  is  pending  when  the  proceedings  in 
bankruptcy  are  commenced,  it  may  lawfully  continue  to  judg- 
ment ;  and  a  sale  under  such  judgment  will  vest  a  title  in  the 
purchaser,  taking  effect  by  relation  at  the  inception  of  the 
lien,  and  thereby  divesting  the  title  of  the  assignee.  This 
result  will  be  accomplished  whether  the  assignee  was  made 
a  party  to  the  proceeding  or  not.  He  shares  the  same  fate 
as  any  other  person  acquiring  an  interest  pendente  liteJ^  If 
the  state  court  has  possession  of  property,  either  by  its  re- 
ceiver,35  or  by  a  sheriff  under  the  levy  of  a  valid  execu 

3'  Taylor  v.  Carryl,  20  How.  U.  S.  594;  Noe  v.  Gibson,  7  Paige,  513. 

^  See  Sec.  5106. 

33  Samson  v.  Burton,  4  6.  R.  i  ;  5  Ben.  325  ;  Stone  v.  B.  N.  Bank,  39 
Ind.  284;  In  re  Clarke,  3  B.  R.  491 ;  4  Ben.  88;  Clark  v.  Binninger,  5 
B.  R.  255;  39  How.  P.  363;  In  re  Wynne,  4  B.  R.  23  ;  2  L.  T.  B.  116; 
9  A.  L.  Beg.  (N.  S.)  627. 

3*  Eyster  v.  Gaff,  13  B.  R.  546  ;  8  C   L.  N..  177 ;  i  Otto.  521. 

35  Davis  V.  R.  R.  Co..  13  B,  R.  258 ;  Myer  v.  C.  L.  &  P.  W.,  14  B.  R. 
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tion,3^  its  possession  cannot  be  disturbed.  In  the  latter  case  the 
sheriff  should  proceed  to  sell  the  property  and  turn  over  to 
the  creditor  so  much  of  the  proceeds  as  is  necessary  to  satisfy 
the  lien  of  the  levy.37    So,  if  the  property  be  in  the  possession 
of  an  officer  of  the  court  under  an  attachment  on  mesne  proc- 
ess levied  more  than  four  months  prior  to  the  filing  of  the 
debtor's  petition,  the  court  should  retain  possession,  enter  a 
judgment  for  the  sale  of  the  property  and  its  officer  should 
execute  such  judgment.^^     When,  however,  a  state  court  has 
not  the  possession  of  the  estate  of  the  bankrupt,  but  such 
estate  is  subject  to  a  valid  judgment  or  execution  lien,  a  more 
difficult  question  arises.     In  such  a  case  it  is  claimed,  with  a 
great  deal  of  force,  that  the  property,  by  vesting  in  the  as- 
signee, becomes  in  custodia  legis ;  and,  therefore,  upon  well 
settled  principles,  cannot  be  subjected  to  any  interference 
not  sanctioned  by  the  court  of  bankruptcy.^     Where  the 
property  subject  to  the  lien  is  exempt  from  the  operation  of 
the  Bankrupt  Act,*°  or  has  been  sold  by  the  debtor  before 
filing  the  petition,^'  or,  from  any  other  cause,  does  not  vest 
in  the  assignee,  the  claim  that  it  becomes  in  custodia  le£^  "X 
virtue  of  the   proceedings  in   bankruptcy  is  certainly  ^^" 
founded.   It  may,  therefore,  be  sold  under  process  issued  o^^ 
of  a  state  court.     So,  after  the  proceedings  in  bankrupts/ 
have  terminated,  either  by  the  discharge  ^'  of  the  baok^P^ 

9;  Sedgwick  V.  Menck.  i  B.R.675;  6  Blatchf.  1 56 ;  Appleton  &  '^o^\^* 
9  B.  R.  354;  2  N.  Y.  Supr.  Ct.  568;  6  C.  L.  N.  192;  In  re  Clark  ^  ^^' 
ninger,  3  B.  R.  491 ;  4  Ben.  88  ;  Contra,  In  re  Whipple,  6  Biss.  S^    '  '^ 

B.  R.  373.  .. 

^  Marshall  v.  Knox,  8  B.  R.  97  ;  16  Wall.  551 ;  In  re  Smith  &  S«»»^' 

I  B.  R.  599;  Wilson  v.  Childs,  6  C.  L.  N.  27 ;  In  re  W.  H.  Shucy-  ^.  * 

L.  N.  248 ;  In  re  Weamer,  8  B.  R.  527 ;  Allen  v.  Montgomery,  \S  ^ 

loi ;  Thompson  v.  Moses,  43  Geo.  383 ;  O'Brien  v.  Weld,  2 'Otto,  ^'*  . 

37  Sharman  v.  Howell,  40  Geo.  237  ;  2  Am.  Rep.  576 ;  Parks  v.  ^. 

don,  36  Conn.  466 ;  4  Am.  Rep.  95,  and  the  authorities  in  the  last  ci^^ 

^  See  citation  No.  17. 

»  Marshon  v.  Haney,  12  B.  R.  484;  4  B.  R.  510;  i  Dill.  497  ;  *^ 

V.  Anderson,  6  B.  R.  145;  Turner  v.  Skylark,  6  C.  L.  N.  239. 

♦»  Cummings  v.  Clegg,  14  B.  R.  49;  Robinson  v.  Wilson,  15  Kao^-  ^^ 

^  Jones  V.  Lellyett,  39  Geo.  64.  ^j 

*»  Cole  V.  Duncan,  58  111.  176 ;  Reed  v.  BuUington,  49  Miss.  2^3  • 
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or  by  the  refusal  of  such  discharge/^  ^e  do  not  doubt  that 
the  creditor  may  enforce  his  lien  in  the  state  court,  for  in 
either  of  these  cases  it  is  certain  that  the  property,  if  ever 
in  custodia  Icgis^  has  ceased  to  be  so.  Except  in  the  state 
of  Louisiana,  levies  are  made  upon  real  estate  without  dis- 
turbing the  possession  of  the  defendant.-*^  In  fact  no  au- 
thority for  such  disturbance  exists  until  after  the  sale  is 
made,  and,  in  most  cases,  not  until  the  purchaser's  title  has 
become  absolute  by  reason  of  the  expiration  of  the  statutory 
period  allowed  for  redemption.  The  levy  upon  lands  does 
not  create  any  special  property  in  the  levying  officer,  as  is 
the  case  when  personalty  is  seized  under  execution.  And 
we  do  not  understand  that  a  levy  upon  real  estate  places  it 
in  the  custody  of  the  law,  in  any  of  those  states  whose  statutes 
give  no  authority  for  wresting  it  from  the  custody  of  the  de- 
fendant. But  we  think  it  must  be  conceded  that  the  levy  of 
an  execution  upon  real  estate  confers  authority  upon  the 
officer  to  proceed,  notwithstanding  the  subsequent  bank- 
ruptcy of  the  defendant,  to  make  the  levy  productive  by  a 
sale  of  the  property .^^  Where,  however,  no  levy  has  been 
made  prior  to  the  filing  of  the  petition,  quite  a  number  of 
authorities  may  be  produced  to  support  the  proposition  that 
a  subsequent  sale  is  void,  though  supported  by  a  valid  exe- 
cution or  judgment  lien.*^  Some  of  these  authorities  are 
founded  upon  the  theory  that  the  state  courts  have  no  power 
whatever  to  enforce  a  lien  against  the  estate  of  a  bankrupt ; 
and  some  upon  the  theory  that,  by  virtue  of  the  bankruptcy 

B.  R.  408;  Truitt  v.  Truitt,  38  Ind.  16;  Pierce  v.  Wilcox,  40  Ind.  70; 
Second  N.  B.  v.  N,  S.  B.  of  Newark,  7  C.  L.  N.  70 ;  11  B.  R.  49 ;  14  A.  L. 
Reg.  (N.  S.)  281 ;  Payne  v.  Able,  4  B.  R.  220;  7  Bush,  344;  Wicks  v. 
Perkins,  13  B.  R.  280;  Contra,  Johnson  v.  Poag,  39  Tex.  92 ;  Stemmons 
V.  Burford,  ib,  352. 

♦3  Dingee  v.  Backer,  9  B.  R.  508;  31  Leg.  Int.  156. 

^  Freeman  on  Executions,  sec.  280. 

«  Goddard  v.  Weaver,  6  B.  R.  440;  Thompson  v.  Moses,  43  Geo. 
383 ;  Maris  v.  Durou.  i  Brews.  428 ;  Norton  v.  Boyd,  3  How.  U,  S.  426, 

^  Davis  V.  Anderson,  6  B.  R.  145  ;  Turner  v.  The  Skylark,  6  C.  L. 
N.  239 ;  Blum  v.  Ellis,  13  B.  R.  345  ;  8  C.  L.  N.  162;  Phelps  v.  Selleck, 
Z  B.  R.  390;  Stemmons  V.  Burford,  39  Tex.  352. 
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and  the  assignment  in  pursuance  thereof,  the  property  is  in 
custody  of  the  law.     The  first  theory  cannot  be  sustained. 
Let  us,  therefore,  proceed  to  examine  the  second.     The  title 
of  the  bankrupt  is  not  divested  by  the  filing  of  the  petition, 
nor   by  the  adjudication  of   bankruptcy.*'     The   judge   or 
register  must  make  a  written  transfer  to  the  assignee.      We 
shall  show  that  the  court  of  last  resort,  so  far  as  it  has  ex- 
pressed any  opinion  on  the  subject,  considers  the  title  of  the 
assignee  to  be  very  similar  to  that  of  a  grantee  under  a  vol- 
untary conveyance.    Thus,  Mr.  Justice  Hunt,  in  delivering  the 
opinion  of  the  Supreme  Court  of  the  United  States,  in  the 
case  of  Valliant  v.  Childress,*^  said  :  "The  conveyance  of  the 
register  operates   as  would,  under  ordinary  circumstances, 
the  deed  of  a  person  having  the  title,  with  two  differences: 
first,  it  relates  back  to  the  commencement  of  the  bankruptcy 
proceeding;    secondly,  the  register's  conveyance  dissolves 
any  attachment  that  has  been  made  within  four  months  pre- 
vious to  the  bankruptcy  proceedings."     These  views  are  sub- 
stantially identical  with  those  subsequently  expressed  in  tne 
same  court  by  Mr.  Justice  Miller,  in  the  case  of  Eyster  v. 
Gaff.*9     If  the  differences  here  suggested  between  a  register  s 
conveyance  and  that  of  an  ordinary  conveyance  by  a  person 
having  the  title  are  the  only  differences  that  really  exist, 
then  it  follows  that  the  grantee  takes  title  subject  to  its  being 
divested  by  a  sale  under  a  pre-existing  judgment  or  execu- 
tion lien  against  his  predecessor  in  interest.     If  the  lien   be 
based  on  an  attachment  levied  upon  real  estate  over  four 
months  prior  to  the  filing  of  the  petition  in  bankruptcy.  ^^ 
doubt  such  real  estate  may  be  sold  under  a  writ  subsequently 
issued  out  of  the  state  court.5°    We  see  no  reason  supporting 
such  a  sale  which  does  not  apply  with  equal  force  to  a  sale 
under  a  judgment  lien.    In  neither  case  is  the  property  i"  ^"^ 

*7Sec.  5044. 

*Mi  B.  R.  319. 

♦5  8  C.  L.  N.  177  ;  13  B.  R.  546 ;  i  OUo,  21. 

5°  Doe  V.  Childress,  7  C.  L.  N.  201 ;  21  Wal.  642  ;  Daggett  v-^^*^' 
37  Conn.  341 ;  Bates  v.  Tappan,  99  Mass.  376;  3  B.  R.  647 ;  Vall'*"^^* 
Childress,  11  B.  R.  319;  Peck  v.  Jenness.  7  How.  U.  S.  612. 
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possession  of  the  state  court.  In  both  cases  the  property  is 
subject  to  a  lien  which  is  not  extinguished  by  the  bankruptcy 
of  the  defendant,  and  which  needs  no  further  levy  to  make 
it  perfect.  The  Supreme  Court  of  Pennsylvania  has  affirmed 
the  right  of  the  holder  of  a  judgment  lien  to  sell  real  estate 
pending  proceedings  in  bankruptcy,  although  no  levy  had 
been  made  prior  to  the  commencement  of  such  proceedings.^' 
This  position  is  well  fortified  by  the  decisions  made  under 
the  Bankrupt  Act  of  1841  ;5'  and  we  judge  that  it  will  in  due 
time  be  equally  well  sustained  by  the  judgment  of  the  court 
of  last  resort  declaring  the  true  meaning  of  the  present 
statutes  of  the  United  States.  With  respect  to  the  judg- 
ments under  which  execution  may  issue  against  the  person 
of  the  debtor,  the  rule  seems  to  be  that  if  the  defendant  is 
under  arrest  when  the  bankruptcy  proceedings  are  instituted, 
there  is  no  means  by  which,  pending  those  proceedings,  he 
can  procure  his  release  through  the  operation  of  the  Bank- 
rupt Act,  and  that,  on  the  other  hand,  if  he  is  not  under 
arrest  when  those  proceedings, are  instituted,  he  is  entitled 
to  exemption  during  their  pendency,  except  when  pursued 
for  some  '*  debt  or  claim  from  which  his  discharge-  in  bank- 
ruptcy would  not  release  him."  53  it  has  been  held,  and,  as 
we  think,  with  great  propriety,  that  the  application  for  release 
from  arrest  should  first  be  made  to  the  court  under  whose 
writ  it  was  made.^*  But  the  courts  of  bankruptcy  are  not 
inclined  to  accede  to  this  proposition,  and  are  in  the  habit 
of  themselves  adjudicating  upon  the  lawfulness  of  the  arrest, 
and  granting  releases  where  they  think  proper,  without  first 
compelling  resort  to  the  state  courts." 

5'  Fehley  v.  Barr,  66  Penn.  St.  196;  Reeser  v.  Johnson,  76  Penn.  St. 

313;  Id  B.  R.  467;  see  alLo  Reed  v.  BuUington,  1 1  B.  R.  408;  49  Miss.  223. 

5*  Savage  v.  Best,  3  How.  U.  S.  iii ;  McCance  v.  Taylor,  10  Gratt. 

580;  Russell  V.  Cheatham,  8  S.  &  M.  703 ;  Turner  v.  Melton,  9  S.  &  M.  27. 

"  Sec.  5107  ;  In  re  Wiggers,  2  Biss.  71 ;  In  re  Patterson,  1  B.  R.  307  : 
2  Ben.  155;  In  re  Nifflin,  i  Penn.  L.  J.  146;  Hotter  v.  Harlan,  7  B.  R. 
238  ;  29  Leg.  Int.  229 ;  In  re  Devoe,  2  B.  R.  27 ;  Lowell,  251 ;  1  L.  T.  B. 
90;  Usher  v.  Pease,  116  Mass.  440 

^  In  re  M.  O.  Mara,  4  Biss.  506;  In  re  Migel,  2  B.  R.  481. 

55  In  r^  Williams  &  McPheeters,  11  B.  R.  145;  7  C.  L.  N.  49:  In  re 
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Sec.  9.  Enjoining  Proceedings  in  State  Courts. — In  what  has 
been  said  in  the  preceding  section  about  the  right  of  judg- 
ment creditors  to  proceed  in  state  courts,  we  have  assumed 
that  such  right  was  not  exercised  in  defiance  of  any  direct 
prohibition  from  the  courts  of  bankruptcy.     We  shall  now 
consider  the  power  and  propriety  of  the  last  named  courts 
enjoining  proceedings  in  the  first  named.     The  express  au- 
thority granted  by  the  Bankrupt  Act  to  issue  injunctions  is 
that  conferred  by  sec.  5024  of  the  present  Revised  Statutes. 
That  section  refers  to  involuntary  or  compulsory  proceed- 
ings ;  and  provides  that  "  the  court  may,  by  injunction,  re- 
strain the  debtor,  or  any  other  person,"  from  making  any 
transfer  or  disposition  of  any  part  of  the  debtor's  property. 
But  this  injunction  is  only  to  be  operative  from  the  filing  ^^ 
the  petition  until  the  adjudication  of  bankruptcy  can  be  had. 
At  the  time  the  Bankrupt  Act  was  passed  a  statute  had  long 
been  in  force  expressly  prohibiting  the  national  courts  fr^^ 
restraining  proceedings  in  the  state  courts.^'  This  pre-existing 
statute,  taken  in  connection  with  the  significant  circumstance 
that  the  Bankrupt  Act,  where  it  did  mention  injunctions,  P"^^ 
vided  for  their  issuing  in  a  specified  case  and  then  to  reinam 
in  force  but  a  limited  time,  fully  justified,  as  we  think,  those 
decisions  which  denied  the  right  of  the  courts  of  bankrupt^' 
to  enjoin  proceedings  in  the  state  courts.^^     Section  497^^ 

Glaser,  i  B.  R.  366 ;  2  Ben.  180 ;  i  L.  T.  B.  57 ;  In  re  Borst,  2  B.  K-  *7; 
In  re  Valk,  s  B.  R-  278 ;  3  Ben.  431 ;  In  re  Simpson,  2  B.  R.  47. 

5«  Creditors  v.  Cozzens,  3  B.  R.  281  ;  2  W.  Jur.  349 ;  17  Pitts.  L.  J-  ^3^* 
Irving  V.  Hughes,  2  B.  R.  62  ;  7  A.  L.  Reg.  (N.  S.)  209;  In  re  Kifit^'**^' 
3  B.  R.  217  ;  In  re  Metzler,  i  B  R.  38  ;  i  Ben.  356 ;  In  re  Moses,  6  B-  ^ 
181. 

5'  Sec.  5  of  Act  of  Congress  of  March  2, 1793,  among  other  provisio"*^' 
contained  the  following:  "  Nor  shall  a  writ  of  injunction  be  granted  w 
stay  proceedings  in  any  court  of  a  state."    The  corresponding  section  ' 
the  present  Revised  Statutes  is  as  follows:  "  The  writ  of  injunction  sb^ 
not  be  granted  by  any  court  of  the  United  States  to  stay  proceedings  ^^ 
any  court  of  a  state,  except  in  cases  where  such  injunction  may  be  author* 
ized  by  the  law  relating  to  proceedings  in  bankruptcy.'*     R.  S.  oi^*  ^' 
sec.  720. 

58  In  re  Hugh  Campbell,  i  B.  R.  165 ;  i  Abb.  C.  C.  185;  i  L.  T.  B. 
30 ;  3  Pitts.  L.  J.  96  ;  In  re  S.  M.  Burns,  i  B.  R.  174 ;  7  A.  L.  Reg.  (N- 
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among  other  things,  confers  jurisdiction  upon  the  district 
courts,  as  courts  of  bankruptcy,  to  collect  all  assets  of  the 
bankrupt;  to. ascertain  and  liquidate  all  liens  and  claims 
thereon ;  to  adjust  the  various  priorities  and  conflicting  inter- 
ests of  all  parties ;  and  to  marshal  and  dispose  of  the  differ- 
ent funds  and  assets  so  as  to  secure  the  rights  of  all  parties 
and  a  due  distribution  of  the  assets.  These  powers  are  very 
extensive,  and  must,  in  many  instances,  be  invoked  when 
gfreat  promptitude  of  action  is  required.  Proceedings  in  the 
state  courts,  if  permitted  to  continue,  would  frequently  so 
dispose  of  the  bankrupt's  assets  that  the  courts  of  bankruptcy 
could  not  adequately  assert  the  jurisdiction  conferred  by  this 
section.  Hence  the  last  named  courts  have  so  frequently 
asserted  their  authority  to  suspend  proceedings  in  the  state 
courts  when  such  suspension  appeared  necessary  to  accom- 
plish the  objects  sanctioned  by  sec.  4972,  that  probably  Mr. 
High  is  fully  justified  in  his  assertion  that  "the  jurisdiction 
of  the  United  States  courts,  sitting  in  bankruptcy,  to  restrain 
proceedings  in  the  state  courts  against  the  estate  of  a  bank- 
rupt, though  sometimes  questioned,  may  be  regarded  as  too 
clearly  settled  to  admit  of  doubt.' *59  While  conceding  the 
decisive  pr^onderance  of  the  authorities,  we  are  by  no 
means  convinced  of  their  soundness,  and,  whether  sound  or 
not,  we  feel  assured  that  the  power  which  they  affirm  ought 
to  be  sparingly  exercised.^     In  the  first  place,  we  question 

S.)  105 ;  24  Leg.  Int.  357  ;  3  Pitts.  L.  J.  107 ;  Tenth  N.  B.  42 ;  42  How. 
P.  179. 

»  High  on  Injunctions,  ?.  208 ;  In  re  Mallory,  6  B.  R.  22 ;  i  Saw.  88  ; 
Jones  V.  Leach,  i  B.  R.  595 ;  In  re  Barrow,  i  B»  R.  481  ;  Lady  Bryan  M. 
Co.,  6  B.  R.  252 ;  Kerosene  Oil  Co.,  3  B.  R.  125  ;  3  Ben.  35 ;  6  Blatchf. 
521 ;  In  re  Snedaker,  3  B.  R.  629;  Markson  v.  Heaney,  4  B.  R.  510;  i 
DilL  497 ;  Whitman  v.  Butler,  8  B.  R.  487 ;  Pennington  v.  Sale,  i  B.  R. 
572 ;  Hyde  v.  Bancroft,  8  B.  R.  24 ;  6  Ben.  392  ;  Irving  v.  Hughes.  2  B. 
R.  62;  7  A.  L.  Reg.  (N.  S.)  209 ;  In  re  Wallace,  Deady,  433 ;  2  B.  R. 
52 ;  Iron  M.  Co.,  9  Blatchf.  320 ;  In  re  Atkinson,  7  B.  R.  144  ;  5  Am.  L. 
T.  320 ;  3  Pitts.  L.  J.  423 ;  In  re  Shney,  6  C.  L.  N.  248. 

^  Our  opinion  that  injunctions  to  restrain  proceedings  in  state  courts 
ought  not  to  be  needlessly  granted,  and,  when  granted,  ought  not  to  ex- 
tend any  farther  than  is  essential  to  the  protection  of  the  interests  of  the 
general  creditors,  is  sustained  by  the  authorities.    In  re  Davis,  8  B.  R.. 
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the  existence  of  that  imperative  necessity  upon  which  the 
issuing  of  injunctions  to  restrain  proceedings  in  the  state 
courts  has  been  maintained.  It  by  no  means  follows,  because 
very  extensive  powers  are  granted  to  the  bankruptcy  courts 
in  regard  to  marshalling  assets,  adjusting  priorities  and  liqui- 
dating liens  and  claims,  that  those  powers  must  be  supported 
by  the  further  power  to  issue  injunctions.  On  the  contrary 
it  ought  to  be  assumed  that  the  state  courts  would  act  in  full 
accord  with  the  national  courts,  and  would  yield  a  voluntary 
submission  to  the  authority  of  the  latter.  The  statutes  of 
the  United  States  in  regard  to  bankruptcy  are  addressed  to 
the  state,  as  well  as  to  the  national,  courts,  and  must,  of  ne- 
cessity, be  invoked,  interpreted,  and  enforced,  in  the  former 
as  well  as  in  the  latter,  the  decisions  of  the  state  courts  being, 
however,  subject  to  review  in  certain  cases  by  the  Supreme 
Court  of  the  nation.  The  court  from  which  process  to  en- 
force a  judgment  is  issued  has  such  perfect  control  thereof 
that  it  may,  for  any  proper  cause,  set  it  aside,  or  may  stay  it 
either  temporarily  or  permanently,  as  may  be  requisite  to 
prevent  any  abuse  thereof.^'  If  this  be  true,  why  resort  to 
the  extraordinary  and  somewhat  offensive  remedy  by  injunc- 
tion. If  proceedings  have  been  instituted,  or  are  about  to  be 
instituted,  to  test  the  validity  of  the  judgment ;  or  if  the  judg- 
ment, though  valid,  cannot  be  enforced  in  the  state  court 
wi  thout  undue  sacrifice  of  the  bankrupt's  assets ;  or  if,  from 
any  cause  whatever,  an  emergency  arises  in  which,  in  aid  of 
the  proceedings. in  bankruptcy,  it  is  proper  that  execution 
should  be  stayed  either  temporarily  or  permanently,  why  not 
disclose  the  fact  to  the  state  court,  and  in  it  procure  the  requi- 
site relief?  In  defence  of  injunctions  against  litigants  in 
state  courts,  it  was  claimed  that  because  these  injunctions 
did  not  assume  in  direct  terms  to  restrain  the  courts^  they 
were  not  forbidden  by  the  act  of  1793,  before  referred  to. 

167;  I  Saw.  C.  C.  260;  Goddard  v.  Weaver,  6  B.  R.  440;   Eastburn  v. 
Yardly,  8  Pac.  L.  B.  127;  30  Leg.  Int.  404;  Iron  M.  Co.,  9  Blatchf.320; 
Jnre  Wilbur,  3  B.  R.  71 ;    High  on  Injunctions,  |  214 ;  Inn  Hanna,  4 
B.  R.  412  ;  In  r^Brinkman,  6  B.  R.  541. 
*'  Freeman  on  Executions,  sec.  32. 
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But  surely  statutes  are  not  enacted  with  the  view  of  preserv- 
ing matters  of  form,  and  permitting  the  sacrifice  of  matters 
of  substance.  Every  act  ought  to  be  characterized  by  the 
result  which  it  accomplishes,  and  which  it  was  designed  to 
accomplish,  rather  than  by.  the  deceptive  guise  in  which  it  is 
sought  to  be  perpetrated.  The  difference  between  destroy- 
ing a  court  and  prohibiting  all  litigants  from  resorting  to  it 
for  redress  is,  in  the  eyes  of  justice,  an  immaterial  difference. 
By  conceding  the  right  to  enjoin  the  litigants  from  proceed- 
ing in  a  particular  action,  we,  in  effect,  concede  the  right  to 
enjoin  the  court  from  so  proceeding. 

A.  C.  Freeman. 
Sacramento,  Cal. 
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V.    A  CHAPTER  IN  LEGAL  BIBLIOGRAPHY—  THE 

OLD  ABRIDGMENTS. 

STATHAM,  FITZHERBERT,  BROOKE,  AND   ROLLE. 

Statham's  Abridgment  of  the  Law,  folio. 

In  French,  without  title,  date,  or  pagination.  This  work, 
the  first  of  the  Abridgments  of  the  Law,  and  the  first  English 
law  book  ever  printed,  is  a  kind  of  digest,  containing  most  of 
the  titles  of  the  law,  arranged  in  alphabetical  order,  and  com- 
prising under  each  head  adjudged  cases  from  the  reign  of 
Edward  I  to  the  end  of  the  reign  of  Henry  VI,  concisely 
abridged  from  the  Year  Books,  together  with  many  original 
cases  not  extant  in  the  Year  Books  of  those  reigns.  It  has 
served  as  a  model  for  others  in  later  times,  but  was  super- 
seded by  the  abridgment  of  Fitzherbert,  which  was  published 
about  the  same  period.  The  author,  Nicholas  Statham,  was 
Baron  of  the  Exchequer  in  the  reign  of  Edward  IV.  There 
is  only  one  edition,  which  is  in  folio,  without  date,  and  is 
supposed  to  have  been  printed  by  W.  Tailleur,  at  Rouen,  for 
Pynson ;  at  the  end  of  the  Table  are  the  wqrds :  "  Per  me, 
R.  Pynson,'*  and  at  the  end  of  the  volume  is  Tailleur's  device. 

In  a  copy  of  Statham,  which  formerly  belonged  to  Sir 
John  Romilly,'  Master  of  the  Rolls,  are  these  notes : 

"  Printed  in  the  first  year  of  the  reign  of  Henry  the  Sixth, 
late  King  of  England,  in  the  year  of  our  Lord  1422.  Since 
that  time  is  286  years." 

"  The  above  note  seems  to  be  wrote  in  the  year  1708.  But 
as  to  the  printing  of  this  Book  so  early  as  the  year  1422  is  a 
great  mistake,  for  there  does  not  appear  to  have  been  any 
printing,  either  in  England  or  elsewhere,  so  early  as  that 
year.     Besides  the  last  case  of  the  3d  page  b.  of  this  book  is 

'  Now  before  the  writer. 
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mentioned  to  be  in  Trinity  Term,  38  Hen.  6  in  the  year  1460. 
So  that  this  book  must  have  been  printed  after  that  time 
from  this  very  quotation.  J.  Booth." 

"  The  work  was  printed  at  Rouen,  by  Guillaume  Tailleur, 
for  Richard  Pynson.  John  Romilly." 

This  Abridgment  consists  of  380  pages,  and  is  a  chef- 
d'ceuvre  of  splendid  typography,  the  singular  beauty  of 
which  has  rarely  been  exceeded  in  modern  times.  "  The 
paper  is  of  a  very  firm,  silky  texture/*  says  Judge  Story, 
"  forming  a  strong  contrast  to  the  sleazy  linen  and  cotton  of 
our  day ;  the  ink  is  of  a  bright  jetty  and  unfaded  black ;  the 
^  type,  though  small,  and  partly  composed  of  abbreviated 
characters,  has  a  sharp  and  distinct  face ;  and  the  mechan- 
ical execution  is  so  exact,  that  scarcely  a  letter  exhibits  a 
blur,  and  the  surface  of  every  page  presents  a  uniform  ap- 
pearance, putting  to  shame  many  of  the  standard  volumes  of 
our  times." 

In  "  Fuller's  Worthies,"  published  in  1662,*  is  the  following 
account  of  our  author,  st4b  nom,^  John  Statham  : 

"  He  was  born  in  this  county  [Derbyshire],  in  the  reign 
of  King  Henry  the  Sixth ;  and  was  a  learned  man  in  the 
laws,  whereof  he  wrote  an  *  Abridgment,'  much  esteemed  at 
this  day  for  the  antiquity  thereof:  for  otherwise  lawyers  be- 
hold him  (as  soldiers  do  bows  and  arrows,  since  the  invention 
of  guns,)  rather  for  sight  than  service.  Yea,  a  grandee  in 
that  profession  hath  informed  me  that  little  of  Statham  (if 
any  at  all)  is  law  at  this  day ;  so  much  is  the  practice  thereof 
altered ;  whereof  the  learned  in  that  faculty  will  give  a  satis- 
factory account ;  though  otherwise  it  may  seem  strange  that, 
reason  continuing  always,  the  same  law  grounded  thereon 
should  be  capable  of  so  great  alternation.  The  first  and  last 
time  I  opened  this  author  I  lighted  on  this  passage :  '  Molen- 
dinarius  de  Matlock  toUavit  bis,  es  quod  ipse  audivit  Recto- 
rem  de  eadem  villa  dicere  in  Dominica  Ram.  Palm.  Tolle, 
tolle.*3  '  The  miller  of  Matlock  took  toll  twice  because  he 
heard  the  rector  of  the  parish  read  on  Palm  Sunday,  Tolle, 

*We  print  from  the  edition  of  181 1. 
3  Statham,  tit.  Toll,  last  case  of  the  title. 


726  A   CHAPTER    IN    LEGAL   BIBLIOGRAPHY. 


/ 


telle,  i,  €,y  Crucify  him,  crucify  him.'  *  But  if  this  be  the  fruit 
of  Latin  service,  to  encourage  men  in  felony,  let  ours  read  in 
plain  English.*' 

Fitzherbert's  "  Grand  Abridgment  of  the  Laws." 
This  is  one  of  the  most  ancient  and  authentic  legal  records, 
containing  a  great  number  of  original  authorities,  quoted  by 
different  authors,  which  are  not  extant  in  the  Year  Books,  or 
elsewhere  to  be  met  with  in  print.5  It  has  also  the  advantage 
of  being  a  very  copious  and  useful  common-place  book  or, 
index  to  the  Year  Books.  The  author  was  a  judge  of  the 
Common  Pleas  in  the  reign  of  Henry  VIIL 

Of  this  author  old  Fuller  wrote  :  • 

"  Sir  Anthony  Fitz-Herbert,  son  of  Ralph  Fitz-Herbert, 
Esquire,  was  born  at  Norbury,  in  this  county  [Derbyshire]. 
He  was  first  the  King's  Sergeant  at  Law,  and  was  afterwards, 
in  the  fourteenth  of  King  Henry  the  Eighth,  made  one  of  the 
Justices  of  the  Common  Pleas ;  so  continuing  until  the  thir- 
tieth year  of  the  said  King,  when  he  died.  He  wrote  the 
excellent  book,  'De  Natura  Brevium,'  with  a  great  and  la- 
borious *  Abridgment  of  the  Laws,'  and  a  Kalender  and  Index 
thereunto ;  monuments  which  will  longer  continue  his  mem- 
ory than  the  flat  blew  marble  stone  in  Norbury  Church  under 
which  he  lieth  interred." 

"Mr.  Fitzherbert,'*  wrote  Fulbecke  in  1599,^  "must  needs 
be  commended  for  great  pains,  and  for  well  contriving  that 
which  was  confusedly  mingled  together  in  many  Year  Books; 
but  he  was  more  beholden  to  nature  than  to  art ;  and  whilst 
he  labored  to  be  judicial,  he  had  no  precise  care  of  methodi- 
cal points ;  but  as  he  was  in  conceit  slow,  so  he  was  in  con- 
clusion sure ;  and  in  the  *  Treatises '  which  be  of  his  own 
penning,  he  showeth  great  judgment,  sound  reason,  much 
reading,  perfect  experience,  and  in  the  whole  conveyance  of 
his  discourses  giveth  sufficient  proof  that  he  sought  rather  to 
decide  than  to  devise  doubtful  questions." 

The  first  edition  of  the  *  Abridgment,*  which  is  a  very  cor- 

*  It  is  the  gospel  appointed  for  the  day. 

5  Co  Litt.  24  a.    370  a. 

s  Study  of  the  Law,  p.  71,  ed.  1808. 
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rect  edition/  was  printed  in  1516.*  It  was  again  printed  by 
R.  Tottell  in  1655, two  volumes, royal  paper;  and  with  addi- 
tional general  Table  by  J.  Rastell,  in  1577,  4to. 

The  new  "  Natura  Brevium"  was  also  written  by  Sir  An- 
thony Fitzherbert. .  This  work  on  the  nature  of  writs  is  of 
the  greatest  authority .^  Lord  Coke  terms  it  "  an  exact  work 
exquisitely  penned."  It  was  first  printed  in  French,  in  1534, 
8vo.,  and  has  been  frequently  reprinted.  The  last  edition 
was  in  1794,  two  volumes,  8vo.,  in  English. 

Brooke's  "  Grand  Abridgment  of  the  Law." 
In  this  work,  which  is  disposed  under  more  titles  than  that 
of  Fitzherbert,  many  readings  are  abridged  which  are  not 
now  extant,  except  in  a  volume  entitled  "Brooke's  New 
Cases."'°  Of  this  author,  in  companion  with  Fitzherbert, 
Fulbecke  says:  "In  the  facility  and  compendious  form  of 
abridging  cases  he  carrieth  away  the  garland.""  The  Abridg- 
ment has  the  advantage  also  of  having  marginal  notes  of  the 
points  decided.  Lord  Coke  calls  it  "  an  excellent  repertory 
or  table  for  the  Year  Books."" 

Sir  Robert  Brov»ke  was  Chief  Justice  of  the  Common  Pleas 
in  the  reign  of  Philip  and  Mary. 

The  first  edition  was  printed  in  1568, 4to.;  it  was  reprinted 
in  1570  and  in  1576 ;  in  1573  it  was  reprinted  in  two  volumes, 
royal  paper,  by  R.  Tottell,  and  again  in  1586. 
In  "  Fuller's  Worthies  "  is  the  following  note : 
'*  Reader,  be  charitably  pleased  that  this  note  may  (till 
better  information)  preserve  the  right  of  this  county  [Suffolk] 
until  Sir  Robert  Brooke,  a  great  lawyer  and  Lord  Chief  Jus- 
tice of  the  Common  Pleas  in  the  reign  of  Queen  Mary.  He 
wrote  an  abridgment  of  the  whole  law,  a  book  of  high  ac- 

^  See  a  remarkable  instance,  tit.  Coron.  329  ;  2  Hale  P.  C.  57. 

^Some  bibliographers  have  stated  that  it  was  printed  in  15 14. 

'  Kettle  V.  Bromsall,  Willes,  120;  JelTerson  v.  Bishop  of  Durham,  i  B. 
&  P.  122, per  Eyre,  C.  J;  Lord  Tenderden,  C.  J.,  in  Rennell  v.  The 
Bishop  of  Lincoln,  7  6.  &  C.  196. 

^'^  A  reprint  of  this  book,  together  with  March's  translation,  was  pub- 
lished in  London  in  1873.     1^  i^  exquisitely  printed. 

"  Study  of  the  Law,  pp.  71,  72,  ed.  1808. 

«■  10  Rep.  Preface. 

47 
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count.  It  insinueth  to  me  a  probability  of  his  berth  herein, 
because  (lawyers  generally  purchase  near  the  place  of  their 
berth)  his  posterity  still  flourish  in  a  worshipful  equipage  at 
Nacton,  nigh  Ipswich,  in  this  county." 

"  The  character  of  the  abridgments  of  Fitzherbert  and 
Brooke,"  says  Judge  Story,'3  **  may  be  summed  up  in  a  few 
words.  They  are  mere  indexes,  under  general  heads,  of  the 
principal  adjudged  cases  up  to  their  own  times,  in  which  the 
points  are  accurately  stated,  but  without  any  intention  to 
order,  or  any  attempt  at  classification.  As  repositories  of 
the  old  law,  they  now  maintain  a  very  considerable  value, 
and  may  be  consulted  with  advantage.  Whoever  examines 
them  (for  a  thorough  j>erusal  will  be  a  mere  waste  of  time) 
will  probably  feel  mclined,  when  he  can,  to  ascend  to  the 
original  sources ;  but  if  these  should  not  be  within  his  reach, 
he  may  rely  with  confidence  that  these  learned  judges  have 
not  indulged  themselves  in  a  careless  transcription,  or  a  loose 
statement  of  the  law.  In  our  own  practice  we  have  fre- 
quently found  them  the  safest  guides  to  the  old  law,  and  par- 
ticularly to  the  contents  of  the  Year  Books.  At  the  times 
when  these  abridgments  were  originally  published,  they  must 
have  been  very  acceptable  presents  to  the  profession.  But 
many  of  the  titles  are  now  obsolete ;  and  the  works  lie  on  the 
dusty  shelves  of  our  libraries,  rarely  disturbed,  except  upon 
some  extraordinary  inquiry,  touching  the  feudal  tenures,  or  the 
doctrine  of  seizin.  The  modest  motto  prefixed  to  both  of 
them  deserves  to  be  remembered  :  Ne  moy  reproves  sauns 
cause  ^  car  mon  entent  est  de  bon  am  out'' 

In  a  very  recent  case  Chief  Baron  Kelly  cited  this  work 
as  one  of  "  great  authority."'*  And  Sir  T.  Clarke,  M.  R-, 
likewise  observed  that  Brooke's  opinions  "  have  generally  been 
thought  of  very  great  authority."'^ 

Lord  Bacon,  referring  to  Fitzherbert's  and  Brooke's 
"Abridgments,"'^  wrote:    "For  the  Abridgments,  I  could 

*3  Miscellaneous  Works,  pp.  384,  385,  ed.  1852. 

»'*  Morton  v.  Woods,  L.  R.  4  Q.  B.  305. 

*s  Burgess  v.  Wheate,  i  Eden,  199. 

»*  •*  Those  two  great '  Abridgments,'  "  says  Lord  Coke. 
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wish,  if  it  were  possible,  that  none  might  use  them  but  such 
as  had  read  the  course  first ;  that  they  might  serve  for  reper- 
tories to  learned  lawyers,  and  not  to  make  a  lawyer  in  haste; 
but  since  that  cannot  be,  I  wish  there  were  a  good  abridg- 
ment composed  of  the  two  that  are  extant,  and  in  better 
order."'7 

Rollers  "Abridgment  of  Cases  and  Resolutions  in  the 
Law." 

According  to  Lord  Campbell,  RoUe,  while  a  student  at  the 
Inner  Temple,  London,  "  composed  that  wonderful  Digest 
which,  with  additions  and  corrections  made  by  him  in  after 
life,  was  given  to  the  world  under  the  title  of  *  Rollers  Abridg- 
ment,' and  which  shows  not  only  stupendous  industry,  but  a 
fine  analytical  head  for  legal  divisions  and  distinctions."'^ 
There  is  a  "  Preface  "  addressed  to  young  students  in  the  law 
of  England,  by  Sir  Matthew  Hale,'^  which  has  been  reprinted 
in  the  first  volume  of  the  "  Collectanea  Juridica." 

In  this  Abridgment  the  more*  obsolete  titles  of  the  law  in 
Fitzherbert  and  Brooke  are  omitted ;  and  besides  the  printed 
books  extant  in  Lord  Rollers  time,  it  abridges  many  of  the 
Parliamentary  Rolls  and  other  authentic  records,  and  con- 
tains many  cases  which  came  under  the  author's  personal 
observation  and  which  are  not  elsewhere  to  be  found. 

Mr.  Hargrave  speaks  of  this  work  as  excellent  in  its 
kind,  and  in  point  of  method,  succinctness,  legal  precision, 
and  many  other  respects,  fit  to  be  proposed  as  an  example 
for  other  abridgments  of  the  law.^°  And  Mr.  Justice  Patteson 
speaks  of  "the  great  learning  and  accuracy  of  Rolle.""' 
Judge  Story  says  that  the  chief  advantage  that  it  possesses 
over  the  earlier  compilations  is  in  a  more  scientific  arrange- 
ment of  the  materials,  and  a  greater  subdivision  of  the  gen- 
eral heads,  so  as  to  bring  together  matters  of  the  same  nature 

'7  *'  Proposition  Touching  the  Amendment  of  the  Laws,'*  Works,  vol. 
XIII.  p.  70,  ed.  Spedding^. 

•®  Lives  of  the  Chief  Justices,  vol.  2.  p.  49,  3d  ed, 

*»  •*  Lord  RoUe  was  a  very  learned  man,  and  his  'Abridgment'  was 
published  by  Lord  Ha^e  perhaps  the  greatest  man  of  the  law  that  eve 
was."     Lord  Holt,  in  The  City  of  London  v.  Wood,  12  Mod.  689. 

*°  Co.  Litt.  9  a,  note. 

«  The  Queen  v.  Isle  of  Ely,  15  Q.  B.  842. 
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or  relative  to  the  same  branch,  instead  of  heaping  them  up 
in  one  undistinguishing  mass. 

Henry  RoUe  was  Chief  Justice  of  the  Upper  Bench  from 
1648  to  1655.  The  work  was  printed  in  1668,  in  two  vol- 
umes, folio,  in  French. 

The  preceding  works  constitute  the  principal  of  the  old 
Abridgments.  We  have  purposely  passed  over  Hughes', 
which  was  published  in  three  volumes,  4to.,  1660-1663;  and 
Sheppard's,  which  was  printed  in  1675,  in  three  volumes, 
4to.;"  and  also  Nelson's,  which  is  chiefly,  and  very  inaccu- 
rately, copied  from  Hughes,  and  published  in  1725-6,  in  three 
volumes,  folio.'^  "  D'Anoeri's  Abridgment,"  which  extends 
only  to  title  "  Extinguishment,"  is  a  translation  of  RoUc's, 
with  the  addition  of  some  more  modern  cases,  which  latter  are 
printed  in  Roman  letter  by  way  of  distinction.  The  second 
edition  was  printed  in  three  volumes,  folio,  in  1725, 1732, 1737. 

Sir  Edward  Coke,  in  more  instances  than  one,  has  warned 
the  reader  against  the  danger  of  relying  on  abridgments. 
*'  The  advised  and  orderly  reading  over  of  the  books  at  large 
I  absolutely  determine  to  be  the  right  way  of  enduring  and 
perfect  knowledge,  and  to  use  abridgments  as  tables,  and  to 
turn  only  to  the  books  at  large.""*  And  Lord  EUenborough, 
C.  J.,  once  judicially  observed  that  "  it  is  extremely  import- 
ant, where  citations  are  made  from  the  Year  Books  in  the 
Abridgments,  to  look  at  the  cases  themselves  from  which  the 
dicta  are  imported ;  for  I  have  often  found  that  a  reference 
to  the  original  case  gives  a  very  different  meaning  to  the  pas- 
sage cited.""5  F.  F.  Heard. 

Natick,  Mass. 

"  •  *  Sir  T.  Clarke,  M.  R.,  said  that  it  was  one  of  the  best  of  the  Abridg- 
ments.— MSS.  note  in  the  copy  in  Lincoln's  Inn  Library,  printed  in 
'The  London  Law  Magazine/  vol.  i,  p.  578,  note.  " Not  disreputable 
in  its  execution." — Story,  Miscellaneous  Writings,  p.  385. 

*^  Nelson  abridges  only  cases  in  the  books  printed  since  those  in  Fitz- 
herbert  and  Brooke  and  the  Year  Books,  which  this  author  treats  as  a 
rhapsody  of  antiquated  law.  Vide  preface  to  13th  volume  of  Viner. 
Bridgman*s  Legal  Bibliography,  p.  227. 

■*4  Rep.  Preface ;  5  Rep.  25  ;  10  Rep.  117  b. 

"^  Burdett  v.  Abbot,  14  East,  155.  See,  also,  an  instance  in  Mary  Part- 
ington's case,  10  Rep.  41  a. 


», 
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The  Supreme  Court  of  the  United  States  has  recently 
thrown  the  weight  of  its  authority  into  the  scale,  which  was 
already  well  weighted  by  decisions  of  numerous  of  our  state 
courts,  in  favor  of  a  principle  of  law  which,  nevertheless, 
has  been  so  controverted  and  disputed  in  many  quarters  as 
to  give  rise  to  much  doubt.  The  question,  if  theretofore  an 
open  one,  must  now  be  regarded  as  settled  by  the  very  com- 
prehensive enunciation  of  the  true  rule  by  our  highest  court. 
It  established  a  doctrine  which  had  its  origin  in  England, 
but  which  has  been  so  effectually  transplanted,  and  has  de- 
veloped so  extensive  a  growth  in  the  soil  of  our  jurisprudence, 
by  reason  of  its  adaptation  to  the  exigencies  of  our  com- 
mercial interests,  that  it  may  well  be  called  an  American 
doctrine.  It  is  held  by  the  supreme  bench,  without  dissent, 
in  Robinson  v.  Elliott,  22  Wall.  513,  that  a  chattel  mortgage 
upon  a  stock  of  goods  in  trade,  which  permits  the  mortgagor 
to  remain  in  possession  of  the  property,  and  in  the  disposition 
of  it  by  sale  in  due  course  of  trade,  until  the  maturity  of  the 
debt  proposed  to  be  secured  by  it,  is  fraudulent  in  law  as  to 
other  creditors,  and  is  absolutely  null  and  void  as  to  them, 
without  reference  to  the  bona  fides  of  the  mortgage  debt,  or 
the  intentions  of  the  mortgagor  as  to  fraud.  The  leading 
features  of  the  somewhat  complex  rule  thus  announced  are, 
that  fraud  is  a  legal  question ;  that  a  necessary  tendency  to 
fraud  in  such  transactions  may  be  recognized  by  the  courts ; 
and,  if  recognized,  the  law  imputes  to  the  transaction  an  es- 
sentially fraudulent  purpose ;  and  that  this  is  a  question  for 
the  court  to  determine,  and  not  for  a  jury,  who  are  to  enquire 
only  as  to  the  actual  fraudulent  intent  of  the  parties,  in  cases 
properly  turning  upon  such  intent.  From  this  it  will  neces- 
sarily result  that  our  American  jurisprudence  must  dispense 
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with  the  old  distinctions  between  "  actual  fraud  "  and  "con- 
structive fraud,"  and  must  present  a  more  clear  and  philo- 
sophical  classification  of  the  protean  shapes  which  characterize 
fraud  in  such  conveyances.  The  fraud  which  the  court  found 
inherent  in  the  instrument,  in  that  case,  was  no  less  "actual" 
than  if  a  jury  had  found  it  to  be  so  intended  by  the  parties. 

The  preponderance  of  authorities  in  our  various  state 
courts  of  last  resort  was  previously  so  great  in  favor  of  this 
doctrine  that  it  might  have  been,  and  by  many  was  believed 
to  be  already,  the  well-settled  law  in  America.  But  in  the  late 
case  of  Bfett  v.  Carter,  3  Cent.  Law  Jour.  286,  Lowell,  J.  of 
the  United  States  District  Court  for  Massachusetts,  ventured 
"to  doubt  both  the  generality  and  justice"  of  the  doctrine 
as  announced  in  Robinson  v.  Elliott,  and  dissented  from  it 
as  a  new  doctrine  of  only  local  application.  His  opinion 
states  so  forcibly  the  leading  objections  offered  to  this  rule 
of  law,  is  so  boldly  critical  as  to  the  decision  of  his  superior 
tribunal,  and  represents  the  views  of  so  many  honest  doubt- 
ers, that  it  becomes  desirable  to  examine  closely  the  doctrine 
in  question,  inspect  its  foundations,  and  trace  its  growth. 

Brett  V.  Carter  was  a  bill  in  equity  by  an  assignee  in  bank- 
ruptcy of  the  mortgagor  against  the  mortgagee  of  a  stock  of 
stationery.  The  debt  was  for  the  purchase  money  of  the 
stock  of  goods,  sold  by  the  mortgagee  on  a  credit,  the  notes 
maturing  at  different  times  during  four  years.  The  mort- 
gagor was  permitted  by  his  creditor  to  sell  the  goods  in  the 
ordinary  course  of  his  trade.  It  did  not  appear,  however, 
that  any  provision  to  this  effect  was  incorporated  into  the 
writings.  This  feature  of  the  case  must  be  observed,  in  view 
of  the  distinction  which  some  jurists  have  taken  that  in  all 
cases  where  the  provision  allowing  the  debtor  to  sell  the 
goods  does  not  appear  on  the  face  of  the  instrument,  but  is 
shown  by  evidence  aliunde,  the  court  will  not  find  fraud  in 
law,  but  will  leave  it  to  the  jury  to  find  fraud  in  fact.  The 
language  used  by  Lowell,  J.,  was  as  follows: 

'*  The  Court  of  Appeals  of  New  York  decided,  by  a  bench 
equally  divided  in  opinion,  that  a  mortgage  of  chattels 
which  permits  the  mortgagor  to  continue  in  possession  and 
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to  sell  the  goods  in  the  ordinary  course  of  business,  is  void 
on  its  face  as  mere  matter  of  law.  Griswold  v.  Sheldon,  4 
Comst.  581.  This  doctrine  has  had  a  remarkable  vitality, 
considering  the  feebleness  of  its  birth,  to  have  become  the 
law  of  New  York,  Ohio,  and  Illinois,  and  probably  of  some 
other  states.  It  is  not  the  law  of  England,  Maine,  Massachu- 
setts, Michigan,  or  Iowa,  and  probably  of  some  other  states. 
But  as  this  new  doctrine  has  been  said  by  the  high  authority 
of  Mr.  Justice  Davis,  of  the  Supreme  Court  of  the  United 
States,  to  be  so  general  and  just  that  it  may  be  presumed  to  be 
the  law  of  Indiana,  in  the  absence  of  express  and  unambiguous 
decisions  of  the  courts  of  that  state  to  the  contrary,  and  as  I 
ventured  to  doubt  both  the  generality  and  the  justice  of  the 
doctrine,  it  becomes  me,  with  all  the  respect  I  feel  for  that 
opinion,  to  state  my  reasons  for  not  acceding  to  it.  If  the 
rule,  whichever  way  it  may  be,  were  a  settled  rule  of  property 
in  Massachusetts,  enquiry  into  its  history  or  justice  would 
be  unnecessary.  But  although  I  believe  my  decision  will 
accord  with  the  law  of  Massachusetts,  I  have  not  found  a  case 
in  that  state,  reported  since  the  decisions  in  New  York  were 
made,  or,  at  least,  with  any  reference  to  those  decisions,  and 
it  is,  perhaps,  still  a  question  for  discussion  in  this  common- 
wealth whether  this  new  doctrine  is  sound.  I  call  it  a  new 
doctrine  because  I  had  supposed  it  to  be  well  settled,  after 
much  debate  and  conflict  of  opinion  certainly,  but  substan- 
tially settled,  that  when  a  vendor  or  mortgagor  was  permitted 
to  retain  the  possession  and  control  of  his  goods,  and  act  as 
apparent  owner,  with  or  without  power  to  sell  them,  the  ques- 
tion whether  this  was  a  fraud  oc  not  was  one  of  a  fact  in  each 
case,  excepting  under  a  peculiar  clause  in  the  bankrupt  law 
of  England  which  has  not  been  adopted  in  this  country. 
The  law  is  so  stated  by  Mr.  May  in  his  valuable  treatise  on 
Voluntary  and  Fraudulent  Conveyances,  page  126,  and  in 
the  cases  he  cites,  and  by  the  learned  editors  of  Smith's 
Leading  Cases.  Notes  to  Twynte's  case,  vol.  i,  p.  i,  etc.  By 
the  law  of  England,  as  I  understand  it,  there  are  no  con- 
structive or  artificial  frauds,  or,  if  the  term  is  preferred,  frauds 
ki  law,  remaining,  excepting,  ist,  such  as  are  expressly  made 
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SO  by  statute,  as,  for  instance,  when  a  bankrupt  retains  the 
order  and  disposition  of  goods  as  apparent  owner,  with  the 
consent  of  the  true  owner — a  provision  which  we  have  not 
adopted,  as  I  have  already  said,  and  as  was  somewhat  em- 
phatically said  in  a  late  case  in  the  Supreme  Court  (Sawyer  v. 
Tenpin);  2d,  where  the  act  is  necessarily  a  fraud  on 
creditors,  as  where  an  insolvent  person  gives  away  a  part  of 
his  estate  for  no  valuable  consideration,  or  conveys  the  whole 
of  it,  as  payment  or  security,  to  one  or  a  few  antecedent 
creditors.  These,  to  be  sure,  are  examples,  but  very  few 
others  could  be  adduced ;  and  I  understand  the  two  laws, 
both  here  and  in  England,  to  have  been,  until  lately,  that  a 
conveyance  purporting  to  be,  and  actually  being,  for  a  valuable 
present  consideration,  is  never  a  fraud  in  law  on  the  face  of 
the  deed ;  and  if  fraud  is  alleged  to  exist,  it  must  be  proved 
as  a  fact ;  and  that  this  was  the  law  even  before  registration 
was  required  of  mortgages  and  bills  of  sale  of  chattels. 

"  It  is  very  strange  that  after  our  legislatures  have  met  the 
difficulties  of  Twyne's  case  by  requiring  registration,  which 
gives  not  only  constructive,  but,  in  most  cases,  actual,  notice 
of  mortgages,  and  after  many  of  them  have  provided  that 
fraud  shall  be  a  question  of  fact  for  the  jury,  the  decisions 
which  I  have  cited,  and  others  following  them,  should  have 
reverted  to  the  harder  doctrine,  which  had  already  grown 
obsolete,  that  such  deeds  should  be  held  void  in  law  if  the 
mortgagor  retained  possession  and  control.  This  is  all  that 
thoses  cases  amount  to. 

"If  it  be  said  that  fraud  is  a  necessary  result  of  the  deed, 
all  I  can  say  is  that  this  brings,  us  to  an  ultimate  fact  of  obser- 
vation and  experience  ;  and  I  am  unable  to  see  the  necessity. 
Indeed,  it  is  much  more  difficult  for  me  to  see  how  creditors 
can  be  defrauded  in  such  a  case,  when  they  are  told  in  the 
deed  itself  that  the  debtor  has  no  credit  and  no  property 
that  he  can  call  his  own.  I  can  see  the  fraud  upon  a  mort- 
gagee who  has  paid  for  the  whole  stock,  and  loses  it  in  this 
legal  fiction.  Take  this  very  case  as  an  illustration.  It  is 
admitted  there  was  no  fraud  in  fact ;  that  the  trader's  whole 
stock  was  supplied  by  the   defendant;    that  the   mortgage 
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shows  that  all  the  stock,  present  and  future,  is  hypothecated, 
not  as  a  cover  or  blind,  for  there  was  none,  but  to  the  pay- 
ment of  a  certain  honest  debt  by  certain  fixed  installments. 
I  am  asked  to  find  fraud  in  law,  when  I  know,  and  it  is 
admitted,  there  was  none  in  fact.  No  such  law  obtains  at 
present  in  Massachusetts  and  other  states  that  I  have 
already  mentioned,  and  I  cannot  adopt  it.  The  doctrine  is 
combatted  with  great  force  of  reasoning,  much  greater  than 
has  ever  been  expended  in  its  support,  in  the  two  cases 
following,  to  which  I  have  great  pleasure  in  referring: 
Hughes  V.  Cory,  20  Iowa,  399,  and  Gay  v.  Bidwell,  7  Mich. 

519. 

These  positive  views  of  Judge  Lowell  are  stated  with  all 
the  earnestness  of  conviction.  To  fully  illustrate  the  char- 
acter of  the  issue  presented  between  him  and  the  appellate 
court,  it  is  only  necessary  to  quote  the  equally  incisive 
language  of  Mr.  Justice  Davis  in  22  Wall.  525,  6: 

"  In  truth,  the  mortgage,  if  it  can  be  so  called,  is  but  an 
expression  of  confidence,  for  there  can  be  no  real  security 
where  there  is  no  certain  lien.  Whatever  may  have  been  the 
motive  which  actuated  the  parties  to  this  instrument,  it  is 
manifest  that  the  necessary  result  of  what  they  did  was  to 
allow  the  mortgagors,  under  cover  of  the  mortgage,  to  sell 
the  goods  as  their  own,  and  appropriate  the  proceeds  to  their 
own  purposes,  and  this,  too,  for  an  indefinite  length  of  time. 
A  mortgage  which  in  its  very  terms  contemplates  such  re- 
sults, besides  being  no  security  to  the  mortgagees,  operates 
in  the  most  effectual  manner  to  ward  off  other  creditors. 
And  when  the  instrument  on  its  face  shows  that  the  legal 
effect  of  it  is  to  delay  creditors,  the  law  imputes  to  it  a  fraud- 
ulent purpose.  The  views  we  have  taken  of  this  case  har- 
monize with  the  English  common  law  doctrine,  and  are  sus- 
tained by  a  number  of  American  decisions." 

In  this  case  the  stipulation  allowing  the  debtor  to  remain 
in  the  possession,  control  and  disposition  of  the  stock  of 
goods,  appeared  on  the  face  of  the  instrument. 

The  contrary  inferences  drawn  by  these  two  opinions  as 
to  the  law  of  England  on  this  point  are  no  more  striking 
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than  the  differences  they  disclose  as  to  the  duty  of  a  judicial 
opinion  on  the  subject.  The  Supreme  Court  finds  itself 
impelled  to  the  conclusive  presumption  and  imputation 
of  fraud  from  the  facts  as  stated.  Judge  Lowell  does  not 
think  the  court  should  have,  or  that  the  law  does  have, 
any  opinion  at  all  on  the  subject.  That  the  difference 
between  an  agreement  on  the  face  of  the  instrument  and 
one  proved  aliunde  does  not  afford  room  for  any  dis- 
tinctions as  to  this  question  of  fraud  in  law,  we  think 
will  be  sufficiently  clear  from  the  adjudicated  cases.  If  it 
shall  appear  on  investigation  that  the  Massachusetts  judge 
has  failed  to  inform  himself  as  to  the  genesis  of  the  doctrine 
he  questions,  has  perceived  and  apprehended  only  a  part  of 
the  legitimate  results  of  Twyne's  case,  and  is  unable  to  see 
or  apprehend  the  extent  to  which  frauds  may  be  perpetrated 
under  cover  of  his  theories,  he  may  be  excused  for  doubting 
the  justice  of  the  rule  in  Robinson  v.  Elliott,  which  is  so  ap- 
parent to  Mr.  Justice  Davis. 

That  the  doctrine  in  question  is  of  English  origin,  is  plain 
from  the  English  cases ;  yet  it  is  not  generally  recognized  by 
the  text  writers  to  be  so.  It  is  clearly  traceable  to  Twyne's 
case,  3  Coke,  80 ;  and  it  is  so  plainly  adopted  into  our  Ameri- 
can jurisprudence  in  precisely  the  form  announced  in  the 
Star  Chamber,  while  virtually  outgrown  and  practically  aban- 
doned in  England,  that  we  have  ventured  to  style  it  an 
American  phase  of  that  celebrated  case.  Besides,  it  has 
come  to  us  with  less  variation  from  its  original  form  than 
have  any  other  of  the  principles  announced  in  th,sit  case ;  and 
it  is,  perhaps,  the  most  important  of  them  all.  Attention  is 
invited  at  the  outset  to  the  fact  that  it  is  not  the  mere  question 
of  the  possession  of  the  goods  by  the  debtor  that  is  now  to  be 
looked  to  as  the  leading  question  of  that  case.  The  learned 
American  editors  of  Smith's  Leading  Cases,  in  their  notes  on 
Twyne's  case  (vol.  i,  p.  47),  have  given  their  chief  attention 
to  the  question  of  possession,  practically  overlooking  the  one 
now  under  consideration,  which  seems  at  last  to  be  coming  to 
the  front  as  the  main  or  foundation  principle  on  which  Twyne  s 
case  rests.    So  we  may  ignore  entirely  all  the  learned  and  ear- 
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nest  controversies  of  the  earlier  decades  of  this  century  over 
the  questions,  whether  possession  under  a  mortgage  is  either 
prima  facie  or  conclusively  fraudulent,  or  what  explanation  of 
such  possession  will  suffice  to  negative  the  suspicion  of  fraud. 
Nor  is  it  a  (juestion  to  be  settled  by  reference  to  our  Ameri- 
can registration  laws.  It  is  but  a  superficial  view  of  Twyne's 
case  which  holds  that  all  its  "  difficulties  "  have  been  met  by 
legislation  requiring  chattel  mortgages  to  be  registered.  The 
secret  character  of  the  conveyance  in  that  ancient  case  was 
but  one  of  its  badges  of  fraud.  But  the  question  to  be  dis- 
cussed is  one  of  a  fraudulent  tendency,  lying  at  the  founda- 
tion of  the  whole  transaction,  and  so  permeating  it — honey- 
combing it,  as  it  were — with  fraud,  as  to  vitiate  it  utterly,  be- 
yond the  power  of  a  mere  registration,  or  the  best  intentions 
of  the  grantor,  to  redeem  and  purify  it.  And  it  is  a  question, 
too,  as  already  indicated,  whether  the  courts  have  a  duty  in 
the  premises — namely,  the  duty  to  throttle  fraud  when  they 
meet  it,  as  a  matter  of  law — or  whether  they  may  safely  and 
properly  abrogate  all  power  over  and  opinion  upon  the  sub- 
ject, even  where  statutes  have  said  tliat  fraudulent  intent 
shall  be  a  question  for  juries. 

The  rule  of  Twyne's  case  which  is  applied  in  Robinson  v. 
Elliott,  is  illustrated  in  the  second  resolution  of  the  Star 
Chamber,  viz.:  "The  donor  continued  in  possession,  and 
used  them  as  his  own;  and  by  reason  thereof  he  traded 
and  trafficked  with  others,  and  defrauded  and  deceived 
them;"  and  in  the  fifth  resolution,  which  is  allied  to,  if  not 
drawn  from  and  depending  on,  the  second,  viz.:  "  Here  was 
a  trust  between  the  parties,  for  the  donor  possessed  all,  and 
used  them  as  his  proper  goods,  and  fraud  is  always  appar- 
eled and  clad  with  a  trust,  and  trust  is  the  cover  of  fraud." 
If  one  be  indebted  to  several,  and  makes  a  gift  of  all  his 
goods  to  one  creditor  in  satisfaction  of  his  debt,  says  the 
learned  reporter,  "but  there  is  a  trust  between  them  that 
the  donee  shall  deal  favorably  with  him  in  regard  of  his 
poor  estate,  either  to  permit  the  donor,  or  some  other  for 
him,  or  for  his  benefit,  to  use  or  have  possession  of  them, 
/ind  is  contented  that  he  shall  pay  him  his  debt  when  he  is  able^ 


73^  AN. AMERICAN    PHASE   OF   TWYNE'S   CASE. 

this  shall  not  be  called  bona  fide!'  This  language,  though 
applied  to  a  supposed  case  of  a  sale  or  a  gift — perhaps  secret, 
as  in  Twyne's  case — yet  describes  very  aptly  the  result 
of  all  cases  under  mortgages,  such  as  Robinson  v.  Elliott, 
or  Brett  v.  Carter.  Publicity,  notice,  registration,  actual 
consideration,  all  fade  into  immateriality  in  view  of  an 
agreement  under  a  mortgage  that  the  mortgagor  shall  con- 
tinue to  use  the  goods  as  **  his  own  proper  goods,"  and 
practically  shall  pay  his  secured  creditor  when  he  is  able, 
or  is  ready,  to  do  so ;  for  that  is  all  that  is  in  reality  left  of 
the  arrangement  miscalled  a  mortgage.  Later  English  cases 
have  not,  perhaps,  announced  this  vicious  principle,  in  the 
most  apt  terms,  as  the  reason  for  their  decisions.  But,  in  the 
cases  below  referred  to,  the  fact  notably  existed  of  a  reserva- 
tion of  this  kind  by  the  debtor  for  his  benefit.  It  has  been 
often  said  that  courts  may,  and  do  frequently,  give  most  cor- 
rect judgments  without  illustrating  them  by  the  sound  log- 
ical reasoning  that  might  have  been  presented  as  their  inher- 
ent strength  and  support.  Doubtless,  in  England  as  in 
America,  jurists  have  felt  the  full  force  of  the  facts  of  the 
case,  and  the  necessarily  fraudulent  tendency  of  a  reserva- 
tion of  a  power  of  sale  and  disposition  under  such  convey- 
ance, without  expressing  their  feelings  and  convictions  in 
apt  terms.  Especially  may  we  accept  this  as  the  fact  when 
we  •  find  them  referring,  without  further  explanation,  to 
Twyne's  case  as  authority. 

The-  earliest  reported  case,  after  Twyne's  case,  is  Ryall  v. 
Rawles,  i  Ves.  Sr.  348,  arising  in  1749.  This  was  a  case  of 
a  mortgage  of  utensils  and  stock  of  goods  in  trade  of  a 
brewer,  the  mortgagor  having  not  only  retained  possession, 
but  continued,  as  usual,  with  his  business.  (It  is  reported, 
also,  as  Ryall  v.  Rolle,  in  i  Atk.  165.) 

The  case  was  considered  under  the  statute  21  Jac.  I,  c.  19, 
relating  to  insolvencies.  But  the  principle  under  discussion, 
which  had  its  origin  prior  to  that  statute,  was  found  to 
be  involved,  and  was  adjudicated.  Burnet,  J.,  said:  "The 
leading  case  on  this  is  Twyne's  case,  where  it  is  held  that  it 
was  upon  a  valuable  consideration,  but  not  bona  fide,  from 
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the  continuing  in  possession  and  trading  therewith.  It  is 
difficult,  unless  in  very  special  cases,  to  assign  a  reason  why 
an  absolute  or  conditional  vendee  of  goods  should  leave 
them  with  the  vendor,  unless  to  procure  a  collusive  credit ; 
and  it  is  the  same  whether  in  absolute  or  conditional  sales." 

Worseley  v.  De  Mattos,  i  Burr.  467,  was  determined  in 
1758.  One  Slader  had  mortgaged  aH  his  goods,  materials  and 
stock  in  trade  as  a  brewer,  as  security  for  debt,  and  had 
authorized  the  mortgagee  to  enter  and  take  possession  upon 
default  of  payment.  A  feigned  issue  was  sent  out  of  chan- 
cery to  determine  whether  Slader,  by  this  mortgage,  had 
committed  an  act  of  bankruptcy.  It  was  held  that  he  had, 
not  by  virtue  of  any  provision  of  the  statutes  of  bankruptcy, 
but  because  the  transaction  was  fraudulent  as  to  creditors, 
under  1 3  Eliz.,  though  made  by  way  of  security  and  for  a 
valuable  consideration.  Lord  Mansfield  cited  the  second 
resolution  in  Twyne's  case,  and  said :  "  By  the  express  tenor 
of  the  deed,  Slader  was  to  have  the  absolute  order  and 
disposition  as  before.  In  fact,  he  was  permitted  to  continue 
in  possession  and  act  as  owner.  They  who  dealt  with  him 
trusted  to  his  visible  trade  and  stock.  They  trusted  to  the 
bankrupt  law,  that  he  could  neither  have  sold  or  mortgaged ; 
and  in  case  of  a  misfortune,  that  his  effects  must  be  equally 
distributed.     They  were  imposed  on  by  false  appearances." 

Next  in  order  of  time  came  the  celebrated  case  of  Edwards  v. 
Harben,  2  Term  Rep.  587,  involving  a  bill  of  sale  of  household 
furniture,  medicines,  and  a  stock  in  trade,  of  which  possession 
was  not  to  be  delivered  until  after  fourteen  days  from  the  date 
of  the  bill,  which  was  in  effect  a  mortgage,  being  given  to 
secure  a  debt.  Possession  was  not,  in  fact,  taken  under  it 
until  after  the  death  of  the  grantor.  Buller,  J.,  said,  in 
deciding  the  case:  "We  are  all  of  opinion  that  if  there  is 
nothing  but  the  absolute  conveyance  without  the  possession, 
that,  in  point  of  law,  is  fraudulent."  The  power  over  and 
disposition  in  trade  of  the  stock  of  goods  were  urged  upon 
the  court,  by  the  counsel  attacking  the  conveyance,  as 
material  to  show  the  fraud ;  and  though  these  features  are 
not  specifically  mentioned  by  the  court,  yet  it  is  difficult  to 
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avoid  the  idea  that  they  influenced  the  decision  of  the  court. 
But  this  case  has  been  followed  as  a  precedent  for  the  rule 
that  possession  alone,  when  reserved,  renders  a  mortgage  of 
chattels  fraudulent.  It  is  with  reference  to  this  case  that  Mr. 
Cowen,  in  his  note  to  Bissell  v.  Hopkins,  3  Cowen,  166,  criticises 
the  rule  above  named,  enumerates  his  much-mooted  twenty- 
four  exceptions  to  that  rule  which  he  finds  then  already  estab- 
lished by  decisions  in  England  and  America,  and  says :  "  What 
does  the  rule  amount  to  ?  what  is  it  worth  ?  and  does  its  preser- 
vation merit  a  struggle  ?  Some  of  the  exceptions  are  almost  as 
broad  as  the  rule  itself"  (p.  203).  In  our  present  view  of 
Edwards  v.  Harben,  that  case  may  well  stand  as  an  authority, 
without  conflicting  with  the  cases  that  exhibit  exceptions  to 
the  supposed  rule. 

In  Paget  v.  Perchard,  i  Esp.  205  (179S),  one  Mrs.  Spencer, 
an  innkeeper,  had  given  to  her  distillers  a  bill  of  sale  of  all 
her  effects,  including  the  liquors  in  the  house,  as  well  as 
furniture.     The  grantees  were  in  possession,  yet  they    ^^^ 
permitted  Mrs.  S.  to  sell  liquors  in  the  usual  way  of  trade,  fo^ 
one  day,  and  to  receive  the  money,  not  accounting  for    i*  *® 
them.     Lord  Kenyon  said :  "That  the  allowing  Mrs.  Speri^^^ 
to  appear,  as  usual,  mistress  of  the  house,  and  to  execute  ^^^^ 
of  ownership,  after  having  parted  with  all  her  property  by  *^ 
bill   of  sale,  was   inconsistent   with    such   situation,   an^  * 
sufficient  evidence  of  fraud  as  against  bona  fide  executia*^^' 
and  he  therefore  directed  a  nonsuit,  thus  evidencing  his   view 
of  the  judicial  duty  to  declare  a  fraud. 

Worrallv.  Smith,  i  Campb.   332,  decided  by  Lord  Ell^^" 
borough  in  1808,  is  a  case  much  like  the  preceding,  in  wl^*^ 
the  rule  is  enforced  with  strictness. 

In  Benton  v.  Thornhill,  7  Taunt.  149,  which  is  someti^^^^ 
cited  as  a  contrary  authority,  there  was  conflicting  evid^*^^^' 
which   was  left  to  the  jury,  and  their  verdict  substanti^^'^ 
determined  that  the  mortgagee  did  not  assent  to  the  act:^   ^ 
ownership  on  the  part  of  the  mortgagor. 

In  adverting  to  the  American  decisions  on  this  subj^^' 
attention  is  first  invited  to  those  from  Virginia,  both  bec^^^^ 
the  first  one  in  point  of  time  emanated  thence,  as  weli    ^ 
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because  the  language  of  that  first  opinion  has  not  been  ex- 
celled in  the  terseness  and  perspicuity  with  which  the  fraudu- 
lent tendencies,  inherent  in  these  transactions,  are  exposed. 
This  is  the  case  of  Lang  v.  Lee,  decided  in  1825,  and  reported 
in  3  Rand.  410. 

The  deed  in  trust  conveyed  a  stock  of  goods,  stipulating 
that  "the  goods  are  to  remain  in  the  possession  of  the  said 
Lee,  and  he  is  empowered  to  make  sales  of  them,  always 
accounting  with  the  trustee  herein  named,  if  required  to  do 
so."     Carr,  J.,  used  the  following  language  (p.  423) : 

"  Now  I  ask,  what  possible  security  could  the  deed  furnish, 
encumbered  with  a  stipulation  like  this?    Is  it  not  completely 
^felo  de  se?    A  security  is  taken  on  goods,  and  they  are  left 
in  the  possession  of  the  debtor  for  ten  months,  with  a  power 
to  sell  and  dispose  of  them  as  he  may  think  proper;    no 
check  whatever ;  for  the  clause  about  accounting  relates  only 
to  the  money  for  which  he  has  sold  the  goods.     Does  not 
this  resolve  the  whole  matter  into  personal  security  ?     And 
is  the  debtor  more  bound  to  account  for  the  money  than  he 
was  before  for  the  debt  ?     *     *     *     Suppose  he  had  sold 
every  article  in  the  store  the  next  day,  could  Lang  call  back 
the  goods?     Certainly  not,  for  he  had  given  Lee  express 
power  to  sell.     As  a  security,  then,  this  deed  was  naught. 
What  other  possible  purpose  could  it  have  than  to  delay, 
hinder,  or  defraud,  the  creditors  of  Lee  ?     The  reason  of  Ed- 
wards V.  Harben,  Hamilton  v.  Russell,  etc.,  applies  strongly 
to  this  case." 

Again,  "all  the  cases  concur  in  the  position,  that  if  the 
power  retained  enable  the  grantor  to  defeat  the  provisions  in 
the  deed,  it  is  null  and  void;  and  this,  upon  the  known  prin- 
ciples of  the  common  law,  of  which  the  statutes  on  the  sub- 
ject of  fraud  are  merely  declaratory  (p.  425).  Now,  can  we 
imagine  a  power  more  completely  adequate  to  the  destruc- 
tion of  the  avowed  purpose  of  the  deed  than  that  retained 
by  the  grantor  in  this  case  ?  The  goods,  the  identical  articles 
of  merchandise,  constituted  the  sole  security  provided  by  the 
deed  for  the  payment  of  the  debts ;  and  yet  the  debtor,  while 
affecting  to  devote  the  goods  to  that  purpose,  retains  the 
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possession,  the  use,  the  power  of  selling  every  article,  to 
whom,  in  what  manner,  and  on  what  terms,  he  pleases.  He 
is  to  account,  though,  ^called  on.  But  is  this  more  than  a 
personal  accountability  ?  The  goods  are  gone.  You  cannot 
follow  them.  The  money  received  for  them  has  no  ear-mark. 
You  cannot  follow  it  though  the  grantor  pay  it  away  the 
moment  after  he  receives  it,  in  satisfaction  of  his  own  debt. 
What  are  you  then,  after  all,  but  a  general  creditor  ?  To 
this  purpose,  the  case  of  Ryall  v.  RoUe,  i  Atk.  165,  is  very 
strong.  That,  it  is  true,  was  a  case  under  the  bankrupt  acts, 
-and  they  are  particularly  strong  and  high-toned  on  these 
subjects,  especially  21  James  I.  Yet  the  quotations  I  shall 
make  do  not  seem  so  much  founded  on  them  as  deduced 
from  the  principles  of  the  common  law."  He  then  quotes 
from  Burnet,  J.,  and  Ld.  Hardwicke,  and  says  in  a  note  to 
the  same  case :  "  I  would  not  be  understood  to  impugn  the 
doctrine  so  well  established,  and  applicable  to  the  common 
case  of  mortgages  and  deeds  of  trust,  that  possession  is  no 
evidence  of  fraud,  where  it  follows  the  deed,  and  is  consis- 
tent with  its  purposes.  My  remarks,  indeed,  have  been  made 
to  little  purpose,  if  they  have  not  shown  the  wide  difference 
between  such  cases  and  that  at  bar." 

In  the  later  case  of  Addington  v.  Etheridge,  12  Gratt  43^ 
(1855),  the  trust  deed  provided  that  Harrison,  the  grantor, 
should  keep  possession  of  and  sell  the  stock  of  goods  in  the 
usual  line  of  his  trade,  and  occupy  the  store,  until  default  in 
the  payment  of  any  of  the  debts  secured,  or  until  the  trustee 
should  be  requested  by  any  of  the  creditors  to  close  the  deed 
by  a  sale.  Daniel,  J.,  held  that "  this  power  is  one  incompati- 
ble with  the  avowed  purpose  of  the  grantor  to  furnish  an  in- 
demnity to  his  creditors ;  is  equivalent,  in  its  effects,  to  a  full 
power  of  revocation ;  and  fully  adequate  to  the  defeat  of  the 
provisions  of  the  deed.  And,  therefore,  that  this  deed  is,  ac- 
cording to  the  principles  adjudicated  by  this  court  in  the  case 
of  Lang  V.  Lee,  3  Rand.  410,  *  *  *  fraudulent  p(f^^^ 
null  and  void." 

The  New  York  cases  deserve  careful  attention,  on  account 
not  only  of  their  number,  but  also  of  the  criticisms  that  have 
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been  made  upon  them,  examples  of  which  are  shown  in  the 
remarks  of  Mr.  Justice  Lowell  already  quoted,  and  in  the 
charge  of  counsel  in  the  case  in  22  Wallace,  that  these  cases 
have  been  "  vacillating  and  unsatisfactory."  But  an  examina- 
tion of  the  leading  cases  from  this  state  discloses  far  more 
harmony  than  discord. 

Driver  v.  McLaughlin,  the  earliest  case,  reported  in  2  Wend. 
596,  arose  in  the  supreme  court  of  the  state  in  May,  1829. 
One  Stephens,  to  secure  a  note  for  JI800,  due  in  four  months 
from  its  date,  gave  to  McL.  a  mortgage  on  his  goods  and 
chattels  in  the  house  occupied  by  him,  including,  among 
others,  his  stock  of  goods  in  his  grocery  store.  The  mort- 
gage provided  that  he  was  to  remain  in  quiet  and  peaceable 
possession  of  the  goods,  and  in  the  full,  free  enjoyment  of  the 
same.  It  appeared  in  evidence  that  the  mortgagee  had  never 
taken  possession  of  the  property,  but  had  allowed  S.  to  con- 
tinue to  conduct  business  therewith  until  maturity  of  the 
debt,  and  thereafter  indefinitely,  on  account  of  misfortunes  of 
S.  Three  years  after  the  mortgage  was  executed.  Driver  ob- 
tained a  judgment  against  S.,  and  levied  on  the  stock  of 
goods  then  in  the  store,  being  nominally  the  same  stock  mort- 
gaged, but  really  different  goods. 

The  court  decided,  among  other  things,  that  the  retention 
of  possession  and  the  actual  selling  of  goods  by  the  debtor, 
without  accounting  to  the  creditor,  rendered  the  mortgage 
fraudulent  in  law,  and  void  as  to  the  fixtures  and  standing 
casks  no  less  than  as  to  the  goods.  It  was  held  that  on  a  con- 
ceded or  settled  state  of  the  facts,  fraud  is  a  question  of  law. 
It  was  said,  **  To  sanction  a  transaction  like  this  would  open 
a  door  to  frauds  innumerable,  and  to  an  extent  incalculable." 

McLachlan  v.  Wright,  3  Wend.  348  (1829),  resembled  the 
preceding  case,  the  stipulations  being  similar,  and  the  prop- 
erty conveyed  being  a  brewer's  stock  of  beer,  malt,  and 
hops,  with  utensils,  furniture,  etc.  The  debtor  remained  in 
charge,  and  sold  goods  without  accounting  to  his  cred- 
itor, or  being  required  to  do  so.  The  verdict  of  a  jury  that 
this  transaction  was  fraudulent  was  sustained  as  a  matter  of 
law  on  the  ground  that  the  debtor  not  only  retained  posses- 

48 


744  AN   AMERICAN    PHASE   OF  TWYNE'S   CASE. 

sion  of  the  property,  "  but  used  and  disposed  of  it  as  his  own." 
Wood  V.  Lowry,  17  Wend.  492  (1837),  occupies  a  leading 
position  on  this  question.  The  debtor,  a  merchant,  remained 
in  possession,  and  "  proceeded  to  sell  the  goods  in  the  usual 
course  of  business  as  a  country  merchant,  and  in  other  respects 
used  them  as  his  own."  The  jury  was  instructed  that  if  the 
effect  of  this  arrangement  would  be  "  to  hinder,  delay,  and 
defraud  creditors,  they  were  authorized  to  infer,  and  ought 
to  infer,  that  such  was  his  intent."  Branson,  J.,  pronouncing 
the  opinion  of  the  court,  said,  '*  Kellogg  was  not  the  agent 
or  servant  of  the  plaintiffs  to  sell  the  goods  and  account  to 
them  for  the  proceeds,  but  was  avowedly  in  business  for  him- 
self. He  had  the  possession  of  the  property,  with  full  au- 
thority, by  the  express  assent  of  the  plaintfffs,  to  sell  and 
dispose  of  it  at  his  pleasure,  and  to  deal  with  it  in  all  respects 
as  other  merchants  did  with  their  merchandise.  It  is  true 
that  Kellogg  said  he  would  remit  to  the  plaintiffs  the  avails 
of  such  property  as  he  should  sell  before  the  first  of  June; 
but  this  was  mere  matter  of  confidence  between  the  parties; 
it  was  no  part  of  the  contract  under  which  plaintiffs  make 
title.  The  property  was  not  left  with  Kellogg,  to  be  kept 
until  the  debt  was  paid  or  the  plaintiffs  should  call  for  it, 
but  he  had  it  for  the  purpose  of  trading  with  it,  and  mak- 
ing profits  from  the  sale  of  it.  When  sold,  the  fruits  were 
his  own,  except  that,  like  every  other  debtor,  he  was  under  an 
obligation  to  satisfy  the  demands  of  his  own  creditors.  He 
treated  the  property  as  his  own.  It  is  impossible  to  say  that 
the  plaintiffs  had  any  legal  claim  to  it  as  against  the  creditors 
of  Kellogg  or  purchasers  under  him."  "  Instead  of  leaving 
the  matter  to  the  jury,  as  a  question  of  fact,  for  their  deter- 
mination, the  judge  would  have  been  well  warranted  in  in- 
structing them  that  the  transaction  was  fraudulent  and  void 
in  law,  and  that  the  defendants  were  entitled  to  a  verdict  in 
their  favor." 

The  question  was  mooted  again,  though  it  did  not  fairly 
arise  and  was  not  decided,  in  Stoddard  v.  Butler,  20  Wend. 
507.  It  was  a  case  of  an  assignment  of  a  stock  in  trade  by 
way  of  mortgage,  the  assignor  being  left  in  possession,  to  sell 
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as  agent  only,  for  the  benefit  of  the  grantees.  Chancellor 
Walworth's  decision,  holding  this  assignment  fraudulent  and 
void,  was  reported  in  7  Paige,  163,  sitb  nom,  Butler  v.  Stod- 
dard. Upon  appeal,  this  decree  was  affirmed  in  the  Court  of 
Appeals  by  a  divided  court.  Though  no  principle  was  thus 
settled,  yet  the  free  and  exhaustive  opinions  of  several  of  the 
senators  on  both  sides  are  interesting  and  valuable  contri- 
butions to  the  literature  of  this  subject. 

The  decision  in  Wood  v.  Lowry  corrected  the  errors  in- 
troduced by  the  contrary  case  of  Levy  v.  Welsh,  2  Edw. 
Ch.  438  (1835),  in  which  Vice-Chancellor  McCann  held  a 
mortgage  of  a  certain  stock  of  goods,  with  all  the  grantor 
might  acquire,  to  be  only  prima  facie  fraudulent,  and  open 
to  explanation.  Smith  v.  Acker,  23  Wend.  653,  cannot  be 
considered  a  discordant  case.  There  it  was  not  perishable 
or  trading  property,  but  a  printing  press,  that  was  mortgaged. 
Though  the  mortgagor  was  to  remain  in  "  the  full  and  free 
enjoyment  of  it,"  this  could  scarcely  intend  a  sale  of  the 
press.  Any  question  of  a  fraudulent  intent  in  such  a  case 
would  be  properly  submitted  to  a  jury. 

In  Griswold  v.  Sheldon,  4  N.  Y.  581  (April,  1851),  the 
court  were,  indeed,  divided  as  to  the  reasons  for  their  deci- 
sion, though  they  concurred  in  the  result.  But  the  differ- 
ence was  certainly  not  such  as  to  change  the  rule  already 
well  established  in  Wood  v.  Lowry.  Bronson,  C.  J.,  who 
had  delivered  the  opinion  in  that  case,  now  had  the  concur- 
rence of  Ruggles,  Jewett,  and  McCann  (the  latter  the  former 
Vice-Chancellor,  who  decided  Levy  v.  Welsh),  in  the  ruling 
that  a  mortgage  of  goods  was  fraudulent  in  law  where  the 
intention  appeared  aliunde  to  allow  sales  of  goods  in  the 
usual  course  of  trade.  Four  other  judges  held  that,  as  the 
fact  appeared  dehors  the  deed,  it  could  not  be  held  fraudu- 
lent in  law  updn  its  face,  but  that  the  question  must  be  left 
to  a  jury. 

Edgell  V.  Hart  soon  followed.  It  was  decided  in  the  su- 
preme court  in  June,  185 1  (13  Barb.  380),  without  reference 
to  Griswold  v.  Sheldon.  The  decision  of  the  Court  of  Ap- 
peals in  1853  (9  N.  Y.  213),  closed  the  question  left  open 
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in  4  N.  Y.  The  license  to  sell  in  this  case  was  inferred  from 
a  written  schedule  attached  to  the  instrument.  Denio,  C.  J., 
held,  with  the  concurrence  of  a  majority  of  the  court,  that 
"the  existence  of  such  a  provision,  out  of  the  mortgage  or  in 
it^  would  invalidate  it  as  matter  of  law,  and  that,  where  the 
facts  are  undisputed,  the  court  should  so  declare." 

In  1859  was  presented  the  case  of  Gardner  v.  McEwen,  19 
N.  Y.  123,  in  which  no  retreat  is  manifest  from  the  position 
taken  in  Edgell  v.  Hart.  Here  the  agreement  to  allow  sales 
in  course  of  trade  did  not  appear  on  the  face  of  the  mortgage, 
nor  was  it  proved.  Denio,  C.  J.,  adhering  to  the  doctrine  of 
the  last  named  case,  held,  that  while  the  facts  proved  "made 
a  pretty  strong  case  for  the  jury,"  still  it  was  one  forthem- 
, selves  to  determine.  It  is  plain  that  here  the  question  of 
doubt  was  as  to  the  weight  of  proof  and  the  facts  proved.  If 
the  fatal  fact  should  be  finally  "admitted  or  ascertained," 
the  rule  in  Edgell  v.  Hart  would  apply,  of  fraud  in  law.  It 
would  seem  that,  upon  clear  proof,  the  court  might  direct  a 
verdict  of  fraud  in  those  states  where  such  directions  are 
allowed  when  the  evidence  is  clear;  substantially  as  was 
done  in  Paget  v.  Perchard  by  Lord  Kenyon. 

The  two  later  cases  of  Mittnacht  v.  Kelly,  3  Keyes,  4^7 
(1867),  and  Russell  v.  Winne,  37  N.  Y.  591  (1868),  present 
the  question  in  both  phases  of  the  facts  as  to  the  reservation 
of  a  power  of  sale.  In  the  former  case  the  reservation  ap- 
peared on  the  face  of  the  mortgage ;  in  the  latter  it  was 
shown  by  facts  aliunde.  In  both  cases  the  mortgage  was 
ruled  to  be  fraudulent  in  law,  following  Edgell  v.  Hart  and 
Wood  V.  Lowry. 

In  Mittnacht  v.  Kelly,  Parker,  J.,  said:  "The  mortgaging 
the  whole  stock  in  trade,  zvith  the  increase  and  decrease  tliertojy 
and  the  providing  for  the  continued  possession  of  the  mort- 
gagor, can  have  no  other  meanihg  than  that  the  mortgagee 
should  all  the  time  retain  a  Hen  on  the  whole  stock,  by  "^^1 
of  mortgage,  the  mortgagor  making  purchases  from  time  to 
time,  and  selling  off  in  the  ordinary  manner,  the  intent  being 
not  to  create  an  absolute  lien  on  any  property,  but  a  fluctu- 
ating one,  which  should  open  to  release  that  which  should 
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be  sold,  and  take  in  what  should  be  newly  purchased.  This 
is  just  such  an  arrangement  as  was  held  in  Edgell  v.  Hart,  9 
N.  Y,  213,  to  render  the  mortgage  void.  The  case  cannot 
be  distinguished  from  that,  and  the  law,  as  propounded  in 
that  case,  must  be  held  applicable  to  this"  (p.  408). 

And  in  Russell  v.  Winne,  Grover,  J.,  said :  "  The  question 
is  whether  an  agreement  by  th^  mortgagor  that  the  latter 
may  sell,  for  his  own  benefit  and  as  his  own,  portions  of  the 
property  covered  by  the  mortgage,  renders  the  mortgage 
fraudulent  and  void  as  to  such  portions.  It  would  seem  that 
the  bare  statement  of  the  proposition  would  be  sufficient  to 
warrant  an  affirmative  answer." 

"If  there  is  an  agreement  by  the  mortgagee  that  the  mort- 
gagor may  sell  or  dispose  of  any  of  the  property  for  his  own 
benefit,  it  is  established  conclusively  that  the  mortgage  was 
given  for  some  purpose  other  than  that  of  securing  a  debt  to 
the  mortgagee,  or  of  giving  him  any  real  interest  in  such  prop- 
erty. It  is  evident  that,  as  to  such  property,  the  mortgagee  not 
having  any  real  estate  therein,  such  real  interest  remains  m 
the  mortgagor.  Why,  then,  is  the  mortgage  given  upon 
such  property  ?  Evidently,  the  better  to  enable  the  mortgagor 
to  enjoy  the  benefit  thereof,  at  the  expense  of  creditors. 
Were  there  no  creditors  of  the  mortgagor,  there  would  be  no 
object  in  giving  or  taking  mortgages  accompanied  with  such 
an  agreement.  It  is,  I  think,  clear  that  such  an  agreement 
shows  that  the  mortgage  was  not  made  in  good  faith,  and 
without  a  design  to  hinder  creditors.  There  is  no  question  of 
intention  to  be  submitted  to  a  jury.  It  already  conclusively 
appears  that,  as  to  such  property,  the  mortgage  was  not  de- 
signed by  the  parties  as  an  operative  instrument  between 
them,  and  its  only  operation  must  be  to  the  prejudice  of 
others.  The  court  should,  as  to  such  property,  pronounce  it 
void,  for  the  reason  that  the  evidence  conclusively  shows  it 
fraudulent." 

Ford  V.  Williams,  24  N.  Y.  359,  Conkling  v.  Shelly,  28  N.  Y. 
360,  and  Miller  v.  Lockwood,  32  N.  Y.  293,  cannot  be  regarded 
as  exceptional  cases.  In  these  cases  it  was  a  part  of  the 
agreement  for  sales  by  the  mortgagor  that  he  should    remit 
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the  proceeds  to  the  mortgagee,  which  was  held  sufficient  to 
sustain  the  arrangement,  though  not  actually  carried  out  by 
the  mortgagor.  In  the  latter  case,  however,  Potter,  J., 
dissented  on  the  ground  that  the  case  really  fell  within  the 
rule  of  Wood  v.  Lowry  and  Edgell  v.  Hart,  so  that  there  was 
no  certain  security. 

Nor  is  it  clear  that  the  late  case  of  Yates  v.  Olmsted,  56 
N.  Y.  632,  is  to  be  regarded  as  an  exceptional  case.  The 
supreme  court,  as  shown  in  65  Barb.  43,  followed  the  cases 
above  referred  to,  and  concluded  that  it  was  intended  in  this 
case  to  allow  sales  by  the  mortgagor  in  due  course  of  trade, 
although  the  referee  had  found  that  the  mortgagee  had 
made  no  such  agreement,  and  did  not  know  that  such  sales 
were  made.  The  dissenting  opinion  states  that  the  mortgagee 
was  not  in  the  store  during  the  existence  of  the  mortgage, 
and  relies  on  this  fact  as  distinguishing  the  case.  The  Court 
of  Appeals  put  their  decision  sustaining  the  mortgage,  upon 
the  finding  of  the  referee  as  a  determination  of  fact,  from 
wKich  it  resulted  that  no  agreement  for  sales  was  made,  and 
no  fraudulent  intent  existed. 

This  is  the  only  case,  if  this  be  one,  showing  any  substantial 
deflection  from  the  rule  established  in  Wood  v.  Lowry  and 
Edgell  V.  Hart,  and  which  was  succinctly  stated  as  follows  in 
37  N.  Y. :  "  It  may,  therefore,  be  regarded  as  settled  that  an 
agreement  between  mortgagor  and  mortgagee,  that  the  former 
may  dispose  of  the  mortgaged  property  to  his  own  use, 
renders  the  mortgage  fraudulent  as  to  creditors,  whether  the 
agreement  be  contained  in  the  mortgage  or  not."  In  Frost 
V.  Warren,  42  N.  Y.  204,  the  majority  of  the  court  sustained 
the  verdict  of  the  jury  in  favor  of  the  conveyance,  in  view  of 
the  slight  and  unsatisfactory  character  of  the  evidence,  while 
still  recognizing  the  principle  of  law  above  stated.  An 
exhaustive  statement  of  all  the  New  York  cases  has  not  been 
attempted,  but  sufficient  citations  have  been  made  to  show 
a  clear  and  lively  understanding,  in  the  New  York  courts,  of 
the  legal  fraud  underlying  all  such  so-called  mortgages. 

In  New  Hampshire  the  early  case  of  Coburn  v.  Pickering, 
3  N.  H.  415  (1826),  held  that   possession  retained  by  the 
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mortgagor,  under  a  mortgage,  with  the  right  to  the  full  use 
of  the  property,  rendered  the  mortgage  fraudulent  and  void. 
This  case  went,  perhaps,  too  far,  inasmuch  as  the  property, 
mortgaged  consisted  of  household  goods,  and  it  did  not  ap- 
pear that  their  use  was  tantamount  to  their  destruction.  But 
the  case  is  an  instructive  one,  by  reason  not  only  of  the  very 
elaborate  and  well  considered  opinion  of  the  court,  in  which 
the  rule  we  are  considering  is  drawn  from  Twyne's  case,  but 
also  of  the  close  and  interesting  argument  of  counsel  seeking 
to  uphold  the  mortgage.  On  the  authority  of  this  case  the 
rule  was  applied  to  mortgages  on  stocks  of  goods  with  power 
of  sale  reserved,  in  the  later  cases  of  Ranlett  v.  Blodgett,  17 
N.  H.  298,  and  Putnam  v.  Osgood,  52  N.  H.  148.  In  the 
last  named  case  it  appeared  that  the  mortgage  was  given 
and  received  in  good  faith,  and  that  there  was  no  contem- 
poraneous agreement  that  the  mortgagor  should  continue 
selling;  nevertheless,  he  did  so  continue,  and  with  the  knowl- 
edge of  the  mortgagee ;  and  these  facts,  when  proven,  were 
held  to  establish  fraud  in  law.  Both  this  case  and  Coburn  v. 
Pickering  show  that  it  is  not  alone  possession,  but  it  is  a 
trust  of  any  kind,  reserved  for  the  benefit  of  the  mortgagor, 
that  avoids  a  transaction  of  the  kind;  that  this  is  the  dis- 
tinguishing feature  of  Twyne's  case;  and  that,  while  the  jury 
find  the  facts  in  all  cases,  the  fraud  is  predicated  of  those 
facts  by  the  court,  as  matter  of  law,  in  all  cases.  The  same 
rules  are  applied  to  slightly  different  cases  in  Coolidge  v. 
Melvin,  42  N.  H.  510,  and  many  other  cases.  The  question 
of  the  debtor's  intent  is  considered  immaterial.  "  It  is  be- 
cause such  trusts  are  calculated  to  deceive  and  embarrass 
creditors,  because  they  are  not  things  to  which  honest  debtors 
can  have  occasion  to  resort  in  sales  of  their  property,  and 
because  they  arc  the  means  which  dishonest  debtors  com- 
monly and  ordinarily  use  to  cheat  their  creditors,  that  the 
law  does  not  permit  a  debtor  to  say  that  he  used  them  for 
an  honest  purpose  in  any  case."  Winkley  v.  Hill,  9  N.  H. 
33 ;  Coolidge  v.  Melvin,  42  N.  H.  520.  The  New  Hampshire 
court  has  aptly  supplemented  the  criticisms  made  by  other 
courts  upon  the  loose,  uncertain,  and  shifting  character  of 
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these  so-called  mortgages,  by  comparing  them  to  kaleido- 
scopes, in  Ranlett  v.  Blodgett,  17  N.  H.  305. 

The  Supreme  Court  of  Ohio,  though  later  in  point  of  time, 
was  in  no  respect  less  incisive  in  its  judgment  upon  such 
transactions,  and  no  less  felicitous  in  illustrating  their  per- 
nicious character,  than  those  of  the  other  states  already  re- 
ferred to.  The  case  of  Collins  v.  Myers,  16  Ohio,  .547  (1847), 
has  justly  been  assigned  a  leading  position  among  those 
treating  of  the  subject.  It  was  a  contest  in  equity  between 
the  assignees  under  a  mortgage  and  judgment  creditors  of 
the  mortgagor,  who  had  continued  to  traffic  with  the  stock 
of  goods  mortgaged ;  though  the  agreement  permitting  this 
appeared,  not  on  the  face  of  the  instrument,  but  by  proof 
aliunde.  That  the  question  arising  out  of  these  facts  far 
transcends  that  of  mere  possession,  is  clearly  shown.  The 
language  of  the  opinion  has  deservedly  become  proverbial. 
"  The  object  of  a  mortgage  is  to  obtain  a  security  beyond  a 
simple  reliance  on  the  honesty  and  ability  of  the  debtor  to 
pay,  and  to  guard  against  the  risk  of  all  the  property  of  the 
debtor  being  swept  off  by  other  creditors,  by  fastening  a 
specific  Hen  upon  that  covered  by  the  mortgage.  But  a 
mortgage,  with  possession  and  power  of  disposition  in  the 
mortgagor,  is  nothing  at  last  but  a  reliance  on  the  honesty 
of  the  mortgagor;  and,  in  fact,  is  no  security,  as  it  is  within 
the  power  of  the  mortgagor,  at  any  moment,  to  defeat  the 
mortgage  lien  by  an  entire  disposition  of  the  whole  property 
covered  by  the  mortgage.  Such  a  mortgage,  then,  is  no 
security,  so  far  as  the  debtor  is  concerned,  and  is  of  no 
benefit  except  as  a  ward  to  keep  off  other  creditors."  "The 
very  nature  of  a  mortgage  is  to  fasten  a  lien  on  specific  prop" 
erty ;  and  the  courts  have  gone  far  enough  when  they  h^^^ 
permitted  an  honest  possession  in  the  mortgagor.  *  * 
But  in  this  case  there  is  no  specific  lien,  but  a  floating  mort- 
gage, which  attaches,  swells,  and  contracts  as  the  stock  m 
trade  changes,  increases,  and  diminishes ;  or  may  wholly  ex- 
pire by  entire  sale  and  disposition  at  the  will  of  the  mort- 
gagor. Such  a  mortgage  is  no  certain  security  upon  specific 
property." 
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"  In  such  case  the  whole  right  to  dispose  of  the  property 
to  pay  a  debt  depends  upon  the  will  of  the  debtor,  not 
affected  by  the  rights  of  the  mortgagor ;  and  what  reason  is 
there  in  permitting  the  will  of  the  debtor  to  determine  whether 
property  shall  legally  go  to  pay  a  debt  or  not  ?  If  it  be  the 
will  of  the  debtor  to  appropriate  the  mortgaged  property  to 
pay  the  debt,  it  is  binding  as  against  the  mortgagee ;  but  if 
it  be  not  the  will  of  the  debtor,  and  the  property  is  seized 
upon  execution,  the  rights  of  the  mortgagor  fasten  upon  the 
property,  and  take  it  away  from  the  execution  creditor.  Then 
the  property  is  not  held  by  the  mortgage,  but  by  the  will  of 
the  debtor;  because,  if  the  debtor  sees  proper  to  dispose  of 
it,  he  has  the  power  under  the  mortgage.  He  may  dispose 
of  the  property,  defeat  the  mortgage,  and  put  the  money  in 
his  own  pocket;  but  if  he  refuses  to  pay  a  debt,  and  you 
seize  the  property  in  execution  against  his  will,  the  mortgage 
steps  in  and  restores  it  to  the  debtor.  The  whole  matter, 
then,  appears  to  rest  upon  the  option  of  the  debtor,  to  appro- 
priate the  mortgaged  property  to  the  payment  of  his  debts 
or  not,  and  not  upon  the  mortgage.  No  reasoning  will  change 
this  result  if  a  mortgagor  retains  possession  and  the  full 
power  of  disposition  over  the  mortgaged  property." 

**  A  mortgage  upon  a  specific  article,  with  possession  and 
power  of  disposition  left  in  the  mortgagor,  is  in  truth  no 
mortgage  at  all ;  it  is  no  certain  lien.  The  power  to  hold 
possession  and  dispose  of  the  property  is  inconsistent  with 
the  very  nature  of  a  mortgage.  It,  indeed,  would  not,  per- 
haps, be  going  too  far  to  say  that  such  an  instrument  was  a 
nullity." 

"As  to  all  the  world  except  the  parties  themselves,  such  a 
mortgage  will  be  held  void  as  against  the  policy  of  the  law." 

The  court  dissented  explicitly  from  the  doctrine  enunci- 
ated by  Mr.  Justice  Story,  in  Mitchell  v. Winslow,  2  Story,  630 ; 
and,  referring  to  his  suggestion,  that  though  part  of  the  goods 
should  be  lost  to  the  creditor  by  sales,  others  might  be  sub- 
stituted by  consent,  replied :  "  This  is  no  answer,  for  it  may 
be  that  others  will  not  be  substituted,  and,  if  we  look  to  ex- 
perience, in  all  cases  where  a  trader  has  felt  himself  bound 
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to  mortgage  his  whole  stock,  it  is  not  the  usual  result"  The 
fallacy  adopted  by  a  class  of  theorists  represented  by  Story 
and  Lowell  is  then  pointed  out.  "  The  whole  error  appears  to 
be  in  regarding  the  word  stock  as  a  fixed  thing  which  must  al- 
ways remain,  the  same  as  a  horse  which  preserves  his  identity, 
although  in  process  of  time  every  particle  composing  him 
may  be  thrown  oflTand  renewed."  "The  error  is  in  treating 
a  word  as  a  thiftg^  mortgaging  a  word  instead  of  a  substance, 
and  permitting  the  substance  to  be  sold,  while  the  mortgage 
attaches  and  remains  fixed  to  the  word." 

The  doctrine  thus  comprehensively  stated  remains  the  law 
in  Ohio.      Freeman  v.  Rawson,  5  Ohio  St.  i,  was  another 
case  where  the  agreement  that  the  mortgagor  should  con- 
tinue to  sell  the  merchandise  mortgaged,  appeared  dehors  the 
instrument;  but  the  lower  court  is  sustained  in  its  ruling 
that  the  instrument  was  equally  fraudulent  and  void  as  if  this 
arrangement  had  appeared  on  its  face.   The  ruling  in  Coburn 
v.  Pickering,  as  to  a  secret  trust,  is  referred  to  and  approved, 
and  it  is  said :   "  The  mortgage  must  be  precisely  what  it  pur- 
ports and  professes  to  be,  and  must  operate  an  absolute  sur- 
render of  the  property  for  the  security  of  the  mortgagee* 
"  What  possible  arrangement  could  be  more  directly  incon- 
sistent with  the  nature  and  purposes  of  the  conveyance,  or 
could  more  palpably  secure  to  the  mortgagor  all  the  benefi- 
cial uses  of  the  property,  than  the  power  to  use  and  disp^^^ 
of  it  for  his  own  benefit  ?     It  is  simply  and  plainly  sa-y^^^ 
that,  as  between  the  parties,  the  mortgagor's  enjoyment  ^l 
and  dominion  over  it  shall  be  no  less  than  before,  while  *^  *^ 
put  beyond  the  reach  of  creditors." 

In  Harman  v.  Abbey,  7  Ohio  St.  218,  the  mortgage  P^^ 
vided  nominally  that  the  mortgagee  should  have  possess*^^* 
but  only  as  against  all  other  persons  than  the  mortg^-^^^' 
and  the  latter  was  to  continue  the  business  at  retail ;  v/'H^ 
no  provision  was  made  as  to  the  proceeds  of  sales,  except  ^^ 
paying  expenses.    This  arrangement,  which  merely  expre^^^ 
more  plainly  in  terms  what  the  court  discovered  lurking  \x^^ 
the  surface  of  the  two  last  named  cases,  was,  in  accord^^ 
with  the  previous  ruling,  declared  absolutely  void  in  law- 
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In  Minnesota  a  similar  ruling  was  made  as  to  mortgage 
on  a  stock  of  goods  in  trade,  in  the  first  reported  case  of  Chop- 
hard  V.  Bayard,  4  Minn.  533.  The  doctrine  9f  the  New 
York  cases  was  approved,  and  it  was  held  that  permission 
to  the  mortgagor  to  sell  the  goods  is  wholly  inconsistent  with 
the  idea  of  a  security,  and  leads  the  judicial  mind  irresistibly 
to  the  conclusion  that  the  instrument  was  made  for  some 
other  purpose. 

This  doctrine  was  followed  in  Horton  v.  Williams,  21  Minn. 
187,  a  case  of  a  mortgage  on  stock  and  farm  produce,  some 
of  which  the  mortgagee  had  allowed  the  mortgagor  to  sell. 
The  rule  was  laid  down  in  this  case,  and  also  in  Gere  v.  Mur- 
ray, 6  Minn.  305,  that  the  province  of  the  jury  is  to  find  only 
the  facts  as  to  the  acts  or  intent  of  the  parties,  and  that  the 
court  is  to  declare  whether  such  acts  or  intent  are  fraudulent, 
as  a  question  of  law.  .In  case  the  intent  of  the  parties  be  in- 
consistent with  the  idea  of  an  honest  security,  "  the  law  de- 
clares such  intent  fraudulent."  Perhaps  no  case  has  enunci- 
ated these  principles  more  clearly,  and  at  the  same  time  more 
tersely,  than  Horton  v.  Williams. 

The  last  named  case  refers  approvingly  to  the  two  Wis- 
consin cases  of  Place  v.  Langworth,  13  Wis.  629,  and  Stein- 
art  v.  Deuster,  23  Wis.  136.  The  former  of  these  is  pro- 
fessedly based  on  Collins  v.  Myers,  16  Ohio,  547,  the  language 
of  which  is  quoted  and  adopted.  In  this  case  the  provision 
for  sales  was  exhibited  on  the  face  of  the  mortgage.  In 
Steinart  v.  Deuster  it  appeared  to  have  been  agreed  on 
verbally  between  the  parties.  But  the  two  cases  were  held  to 
be  not  distinguishable  in  this  particular.  The  duty  of  the  court 
was  recognized,  so  soon  as  the  fact  is  conceded  or  established 
in  the  case,  to  expose  the  inherently  Vicious  tendencies  of 
such  a  transaction,  and  to  rule  upon  it  as  fraudulent  in  law. 

The  Supreme  Court  of  Connecticut  gave  emphatic  approval 
to  the  same  rule  in  Bishop  v.  Warner,  19  Conn.  460.  Mort- 
gages had  been  given  upon  the  stock  in  trade  of  a  carriage 
manufactory ;  there  was  a  merely  formal  delivery  of  posses- 
sion to  the  mortgagees,  after  which  the  mortgagors  con- 
tinued business  with  the  goods  ^s  usual.     The  court  found 
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that,  **  up  to  the  time  of  the  attachment,  the  mortgagors  were 
carrying  on  an  extensive  manufacturing  business  with  the 
mortgaged  property ;  supplying  their  customers  from  day  to 
day ;  selling  the  carriages  as  they  were  finished,  and  as  they 
were  able  to  find  purchasers;"  "generally,  we  are  aware, 
professing  to  act  as  agents  for  those  in  whom  it  was  claimed, 
for  the  time  being,  was  the  paper  title  to  the  property ;  but 
yet,  in  fact,  acting  without  accountability  to  any  one;  pay- 
ing their  debts  to  other  creditors  with  the  mortgaged  prop- 
erty, as  if  they  were  the  undisputed  owners."  The  vivid 
picture  thus  afforded  of  the  necessary  results  of  the  transac- 
tion satisfied  this  intelligent  court  of  the  vice  inherent  in  it, 
without  the  necessity  of  reference  to  cases  adjudicated  else- 
where. It  had  already  been  announced  in  Pettibone  v. 
Stevens,  1$  Conn.  26,  and  Beers  v.  Botsford,  13  Conn.  154, 
as  the  doctrine  in  this  state,  that  when  the  facts  of  a  case  are 
ascertained,  fraud  then  becomes  a  question  of  law  from  those 
facts ;  "  //  is  the  judgment  of  the  law  on  facts  and  intents.*' 

In  Illinois  it  was  urged  upon  the  consideration  of  the  Su- 
preme Court,  in  Davis  v.  Ransom,  18  Ills.  396,  that  the  statute 
of  that  state  allowing  possession  by  the  mortgagor  of  chattels 
for  two  years,  in  case  the  mortgage  be  recorded,  had,  as  in- 
timated by  Lowell,  J.,  in  Brett  v.  Carter,  met  all  the  diffi- 
culties of  Twyne's  case,  so  as  to  validate  the  mortgage 
in  question.  But  the  court  was  not  blind  to  the  fact  that 
possession  and  publicity  were  minor  matters,  compared  with 
the  reservation  of  a  power  of  sale ;  and  the  difference  was 
plainly  pointed  out.  Said  the  court:  "The  statute  contem- 
plates the  retaining  of  possession  by  the  mortgagor  of  chattels 
capable  of  description  and  identification  only,  and  the  retaining 
of  such  possession  for  use  and  custody ,  and  not  for  sale  and 
disposition  in  the  course  of  business  and  trade."  This  ac- 
cords with  the  ruling  in  Horton  v.  Williams,  supra  (21  Minn. 
191),  that  such  statutes  do  not  change  the  rules  of  the 
common  law,  but  "merely  add  another  to  the  grounds  on 
which  a  mortgage  of  chattels  shall  be  void."  In  Davis  v. 
Ransom  a  stipulation  on  the  face  of  the  mortgage  allowed 
the  mortgagor  to  sell  the  goods  in  the  usual  course  of  trade, 
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with  a  proviso  that  the  proceeds  should  be  paid  over  to  the 
secured  creditors.  The  mortgagor  had  paid  over  certain  of 
the  proceeds  to  one  of  said  creditors,  and  thus  far  had  mani- 
fested an  intent  not  fraudulent.  Notwithstanding  this,  the 
inherent  vice  of  the  arrangement  was  relentlessly  exposed  by 
the  court.  "  This  instrument  does  not  provide  for  possession 
remaining  with  the  mortgagor  within  the  meaning  of  the 
statute,  but  seeks,  under  cover  of  a  mortgage,  to  enable  the 
mortgagor,  in  defiance  of  his  creditors,  to  retail  goods  ac- 
cording to  the  course  of  merchants,  and  is  against  the 
evident  policy  of  the  statute.  In  effect,  this  instrument  is  no 
less  than  an  assignment  or  bill  of  sale  of  a  stock  of  goods, 
reserving  to  the  assignor  the  absolute  dominion  and  power 
of  disposition  for  the  period  of  fifteen  months,  during*  which 
time  it  contemplates  that  the  assignor  shall,  with  the  goods» 
carry  on  his  business  of  store-keeping  as  by  him  theretofore 
followed  ;  that  what  he  should  add  to  the  stock  should  enure 
to,  and  become  a  part  of,  the  assigned  or  mortgaged  property; 
and  that,  for  this  period,  the  creditors  of  the  assignor  should 
be  hindered  in  subjecting  the  property  to  the  satisfaction  of 
their  legal  demands.  *  *  *  The  law  gives  no  sanction 
to  such  arrangements,  and,  however  well  intended  in  fact,  will 
hold  them  void  as  against  creditors,  as  tending  to  encourage 
and  sustain  fraud,  and  to  hinder  creditors  in  the  collection  of 
their  just  demands." 

Read  v.  Wilson,  22  Ills.  377,  was  a  like  case,  with  a  like 
clause  in  the  mortgage;  but  here  the  mortgagees  had,  in  fact, 
taken  possession  under  the  mortgage  before  the  contest 
arose ;  and  the  court  held  that  they  were  protected  by  their 
possession  under  the  circumstances  of  the  case,  without 
abandoning  the  principles  settled  in  the  former  case. 

In  Barnet  v.  Fergus,  51  Ills.  352,  the  mortgage  covered  a 
"stock  in  trade"  among  other  things,  but  did  not  on  its  face 
grant  permission  to  the  mortgagor  to  sell  the  goods;  this 
permission  appeared  by  evidence  to  have  been  given  aliunde. 
The  court  re-affirmed  its  decisions  that  such  an  agreement  on 
the  face  of  the  instrument  amounted  to  **  fraud  in  law;"  and, 
as  to  the  particular  case,  held  that  such  permission  granted 
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"  would  be  such  a  perversion  of  the  mortgage  from  its  legiti- 
mate  purposes  as  to  withdraw  from  its  protection,  and  place 
within  the  reach  of  other  creditors,  all  the  property  which 
the  mortgagee  had  thus  permitted  the  mortgagor  to  holdfof 
sale  in  the  ordinary  course  of  his  business." 

This  court  had  previously  decided,  in  Ogden  v.  Stewart, 
29  Ills.  122,  that  in  a  case  like  Barnet  v.  Fergus  all  lien  of 
the  mortgage  is  lost  by  a  sale  of  the  goods,  and  that  the 
vendee  from  the  mortgagor  acquires  a  title  to  them. 

The  Supreme  Court  of  Missouri  at  first  held  that  sales  un- 
accompanied by  possession,  whether  absolute  or  conditional 
in  their  terms,  were  in  law  fraudulent  and  void  per  se^  inde- 
pendent of  statutes  respecting  fraudulent  conveyances,    and 
independent  of  the  intentions  of  the  parties.     Rocheblave  v. 
Potter,  I  Mo.  561,   Foster  v.  Wallace,  2   Mo.   231,  Sibly  v- 
Hood,  3  Mo.  290,  King  v.  Bailey,  6  Mo.  575  ;  these  decisions 
extending  over  the  period  from  1825  to  1840.     But  in   1^4^ 
this  rule  was  completely  abandoned,  and  in  Shepherd  v. 
Trigg,  7  Mo.  151,  Ross  V.  Crutsinger,  7  Mo.  245,  and  Kirig^* 
Bailey,  8  Mo.  332,  the  contrary  rule  was  established    t:h^^ 
possession  left  with  the  vendor  raises  no  question  of    *"^ 
fraud  in  law,  but  merely  a  question  of  fraud  in   fact,  to    °^ 
submitted  to  the  jury.      It  is  somewhat    remarkable    tli^^ 
King  V.  Bailey,  in  6  Mo.,  appears  to  be  the  same  case  wt»*^** 
is  decided  in  a  precisely  opposite  manner  in  8  Mo.     WH^n 
this  court,  in  1848,  was  confronted  with  a  case  of  a  trust  d^^^ 
on  a  stock  of  goods  in  trade,  it  was  at  first  evidently  enit>^^' 
rassed  by  the  prominence  given  in  its  earlier  decisions  ah>^^^^ 
cited  to  the  question  of  possession  alone ;  and  was  led     ^° 
sustain  the  transaction  in  question  on  the  ground  that     ^^ 
provision  for  sales  by  the  grantor  appeared  on  the  fac^    ^ 
the  deed,  notwithstanding  the  fact  appeared  that  sales  at    **  " 
tail  were  regularly  made  with  the  assent  of  the  creditor.    3*^ 
burn  V.  Waugh,   1 1   Mo.  369.     But  in  subsequent  case3     * 
which  the  power  of  sale  was  reserved  to  the  grantor  on    ^^^ 
face  of  the  instrument,  this  was  held  fraudulent  and  void  ^ 
law,  being  no  question  of  fact  to  go  to  the  jury,  Broolc^ 
Wimer,  20  Mo.  503,  Martin  v.  Maddox,  24  Mo.  575,  Ma^^^ 
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V.  Rice,  24  Mo.  581 ;  even  in  case  the  instrument  bound  the 
grantors  to  apply  the  proceeds  of  sales  to  the  replenishment 
of  the  stock,  Walter  v.  Wimer,  24  Mo.  63 ;  and,  also  where 
the  vicious  provision  does  not  appear  in  terms  on  the  face  of 
the  deed,  but  is  necessarily  implied  from  other  provisions,  as 
in  Stanley  v.  Bunce,  27  Mo.  269,  and  Billingsley  v.  Bunce, 
28  Mo.  547,  where  the  deeds  covered  all  the  merchandise, 
which  the  grantor  might  "  at  any  time  within  twelve  months 
purchase  for  the  purpose  of  renewing  or  replenishing  said 
stock."  This  clause,  it  was  held,  necessarily  implied  that  the 
grantor  **  should  retain  possession  of  his  goods  and  proceed 
with  his  business  as  a  merchant."  These  principles  are  re- 
affirmed in  Armstrong  v.  Tuttle,  34  Mo.  432,  and  Lodge  v. 
Samuels,  50  Mo.  204  (1872);  and  so  stands  the  law  in  Mis- 
souri. It  is  true  the  supreme  court  of  this  state  found  itself, 
in  State  v.  Tasker,  31  Mo.  445,  and  Voorhis  v.  Langsdorf,  31 
Mo.  45 1,  embarrassed  in  construing  deeds  that  covered  goods 
which  may  be  added  from  time  to  time  to  said  stock, "  and 
all  things  whatsoever  now,  or  that  may  be  hereafter,  used, 
bought,  or  belong  to  the  said  party  of  the  first  part  in  the 
course  of  his  usual  trade  or  business ;  "  and  was  singularly 
unable  to  find  in  these  provisions  an  intent,  necessarilly  im- 
plied, to  reserve  the  power  of  sale  in  the  usual  course  of  bus- 
iness. So  the  instruments  in  these  cases  were  upheld,  while 
the  principle  governing  the  cases  in  20,  24,  and  27  Mo.  was 
still  recognized.  But  the  court  had  in  Reed  v.  Pelletier,  28 
Mo.  177,  recognized  the  rule  that  an  agreement  of  the  gran- 
tee to  allow  the  grantor  to  continue  selling  the  goods,  could 
be  established  by  very  slight  evidence,  so  as  to  defeat  the 
•conveyance;  and  in  Hall  v.  Webb,  28  Mo.  413,  Napton,  J., 
who  prepared  the  opinions  in  the  two  cases  in  31  Mo.,  had 
expressly  disavowed  the  authority  of  Judge  Story's  opinion 
in  Mitchell  v.  Winslow,  2  Story,  639,  and  antagonized  his 
views.  And  Lodge  v.  Samuels  goes  far  to  correct  any  aber- 
rations that  might  be  indicated  by  the  opinions  in  the  cases 
in  3 1  Mo.  There  the  mortgage  conveyed  "  the  entire  stock 
in  the  broom-making  business  lately  owned  by"  the  grantors, 
**  consisting  of  all  thcbroom-corn  on  hand,  and  all  the  brooms 
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and  machinery,"  and  left  the  grantors  in  possession.  From 
these  recitals  the  plain  meaning  was  inferred  that  the  gran- 
tors were  to  continue  to  manufacture  and  sell  brooms;  and 
the  deed  was  declared  fraudulent  and  void  upon  its  face. 

The  Pennsylvania  cases  are  in  accord  with  those  from  other 
states  already  referred  to.  In  Welsh  v.  Bekey,  i  Penn.  57,  a 
mortgage  of  crops,  under  which  the  mortgagor  was  to  retain 
possession  and  make  sales,  the  mortgagee  to  have  nothing  but 
the  proceeds  of  the  sales,  was  held  fraudulent.  In  Clew  v. 
Woods,  5  S.  &  R.  275,  a  somewhat  similar  case,  involving  a 
tannery  and  the  tanning  business,  including  hides  in  vats,  the 
possession  of  the  mortgagor  was  held  fraudulent  under  the 
authority  of  the  English  cases.  Indeed,  possession  is  in  this 
sitate  held  to  be  the  matter  of  principal  consideration  in  cases 
of  this  class  and  all  otherinstancesof  fraudulent  conveyances. 

Hower  V.  Geesaman,  17  S.  &  R.  251  (arising  in  1828),  is 
the  most  satisfactory  authority  upon  the  immediate  question. 
There  the  assignor,  under  a  general  assignment  for  the 
benefit  of  creditors,  carried  on  as  usual  his  business  as  a 
tavern-keeper,  and  also  his  business  as  a  hatter.  The 
transaction  was  held  fraudulent  in  law  and  void,  the 
question  devolving  upon  the  court  to  settle  as  one  of  law 
purely.  The  later  case  of  McKibbin  v.  Martin,  64  Penn.  St. 
352,  exhibits  the  very  pronounced  views  of  the  supreme 
court  of  this  state  upon  the  question.  It  is  with  manifest 
reluctance  that  a  transfer  of  a  hotel  business  under  doubtful 
and  suspicious  circumstances  is  there  allowed  to  stand,  after 
a  verdict  of  the  jury  that  there  was  an  actival  and  sufficient 
change  and  delivery  of  possession  to  the  grantee.  Clew  v. 
Woods  is  declared  to  be  the  Magna  Charta  of  Pennsylvania 
law  on  the  subject ;  and  legal  or  imputable  fraud  is  thus 
defined :  "  Fraud  in  law  consists  in  acts  which,  though  not 
fraudulently  intended,  yet  as  their  tendency  is  to  defraud 
creditors,  if  they  vest  the  property  of  the  debtor  in  his  grantee, 
are  void  for  legal  fraud,  which  is  deemed  tantamount  to 
actual  fraud,  full  evidence  of  fraud,  and  are  fraudulent  in 
themselves,  the  policy  of  the  law  making  the  acts  illegal. 

In  Tennessee,  early  cases  had  applied  a  similar  rule  to 
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mortgages  upon  property  consumi,ble  in  the  use,  holding  that 
the  reservation  of  possession  and  use  in  such  cases  was 
necessarily  a  reservation  for  the  benefit  of  the  debtor,  and 
therefore  fraudulent ;  and  those  decisions  were  followed  as 
authority  in  Alabama,  Massachusetts,  Missouri,  Mississippi, 
and  other  states — in  some  of  them  being  relied  on  as  applying 
in  principle  to  the  cases  of  mortgages  on  stocks  of  goods.  It, 
therefore,  appears  singular  that,  in  respect  to  the  latter  class 
of  cases,  there  should  have  been  any  doubt  or  vacillation 
exhibited  in  the  Tennessee  decisions.  But  the  reservation 
to  the  use  of  the  grantor  by  way  of  sale  of  the  mortgaged 
goods  has  not  always  appeared  as  clear  to  the  supreme  court 
of  this  state  as  has  the  reservation,  intrinsically  no  plainer,  by 
way  of  use  and  consumption.  In  the  first  case  which  arose, 
Gait  V.  Dibrell,  10  Yerg.  155  (1836),  it  took  but  a  few  words 
to  determine,  without  reference  to  authorities,  that  a  reserved 
power  of  sale  made  such  a  mortgage  fraudulent  and  void  in 
law,  though  there  was  no  fraud  in  fact.  Saunders  v.  Turbe- 
ville,  2  Hum.  272,  tended  to  a  contrary  rule,  though  not 
decisive.  There  a  sort  of  qualified  joint-possession  between 
the  grantor  and  trustee  was  provided  for ;  but,  in  fact,  the 
grantor  had  possession  and  control  for  his  own  purposes  and 
benefit,  without  regard  to  the  deed  of  trust.  The  arrange- 
ment was  sustained  as  a  valid  security  on  the  ground  that 
the  debtor's  offense  in  using  the  property  for  his  own  benefit 
was  a  slight  one,  and  was  committed  without  the  knowledge 
or  assent  of  the  creditors  secured  by  the  deed  of  trust. 

But  in  Doyle  v.  Smith,  i  Cold.  20,  where  the  terms  and 
circumstances  of  a  general  assignment  for  creditors,  to  a  trus- 
tee who  took  possession,  showed  that  the  main  object  of  the 
transaction  was  the  continuance  of  the  debtor's  business,  the 
plain  intent  to  reserve  a  benefit  to  the  latter  was  held 
sufficient  to  vitiate  the  entire  transaction.  The  pendulum 
oscillated  to  the  other  extreme  in  Hickman  v.  Perrin,  6  Cold. 
I35»  where  the  objections  to  a  reserved  power  of  sale  were 
abandoned,  and  a  mortgage  on  a  stock  of  goods  was  sustained 
on  the  two  grounds,  drawn  from  the  Michigan  case  of  Gay  v. 
Bidwell,  1st,  that  no  creditors  appeared  with  claims   older 
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than  the  mortgage,  and  th^f,  subsequent  creditors  could  not 
complain  of  the  transaction  (as  if  it  were  like  a  voluntary  con- 
veyance), and  2d,  to  hold  that  a  merchant  could  hot  make 
such  a  mortgage  without  closing  his  doors  would  be  to  hold 
that  no  merchant  could  mortgage  his  stock.  But  under  a 
new  organization  of  the  Supreme  Court  of  Tennessee  all  these 
aberrations  have  been  corrected  in  the  case  of  Tennessee 
National  Bank  v.  Ebbert,  2  South.  Law  Rev.,  ist  Series,  175, 
where  the  characteristics  of  such  mortgages  are  freely  and 
thoroughly  examined,  and  the  correct  rule  is  laid  down  with 
such  perspicuity  as  to  give  to  this  case  a  leading  position  on 
the  subject.  The  peculiar  views  advanced  in  Hickman  v. 
Perrin  are  expressly  repudiated.  It  is  said,  "  admitting  that 
there  was  no  specific  intent  to  defraud  any  particular 
creditor,  or  no  actual  fraud  in  fact,  yet  here  are  s\ic\i  facilities 
for  fraud,  contracted  for  on  the  face  of  the  deed,  that  it 
must  be  held  as  wanting  in  legal  good  faith,  on  the  plain 
principle  that  every  reasonable  man  is  presumed  to  intend 
the  probable  consequences  of  his  own  acts ;  and,  besides, 
there  is  clearly  a  benefit  contracted  for  to  the  grantors  on  the 
face  of  the  deed,  and  a  prejudice  to  the  rights  of  other 
creditors."  "The  rule  we  lay  down  in  this  case  only  requires 
that  there  be  a  bona  fide  and  certain  appropriation  of  the 
property  for  the  benefit  of  a  creditor ;  not  a  colorable  one, 
in  which  the  creditors  have  only  a  contingent  interest,  depend- 
ent on  the  good  faith  of  the  assignor,  while  the  assignor 
himself  has  an  equally  certain  interest  secured  to  him/' 

This  rule  remains  the  law  in  Tennessee,  having  been 
applied  in  the  later  case  of  Woodward  v.  Goodman,  3  Cent 
Law  Jour.  43,  to  a  somewhat  different  instrument,  in  which, 
however,  the  reservation  for  the  grantor  appeared  in  the  pro- 
vision allowing  him  to  continue  to  use  the  property  conveyed 
by  deed  in  trust,  while  the  trustee  could  not  sell  it,  and  the 
creditors  could  thus  have,  not  the  property,  but  only  the 
profits  derived  from  its  use,  subjected  to  their  demands. 
Under  the  principles  settled  in  Doyle  v.  Smith  and  Bank  v. 
Ebbert,  this  trust  deed  was  declared  void  on  its  face. 

In  addition  to  these  numerous  and  decisive  cases  from  the 
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courts  of  last  resort  in  eleven  diffdrent  states,  there  are  several 
cases  arising  in  the  Federal  District  Courts,  in  bankruptcy, 
in  which  mortgages  of  the  class  before  described  have  been 
held  invalid  and"  fraudulent,  not  under  the  provisions  of  the 
bankrupt  law,  but  under  the  general  rules  of  the  common 
law.  Smith  v.  Ely,  10  B.  R.  553,  and  In  re  Cantrell,  6 
Ben.  482,  in  the  U.  S.  courts  in  New  York;  In  re  Manly,  3 
B.  R.  75,  2  Bond,  261,  from  Ohio;  Smith  v.  McLean,  10  B. 
R.  260,  from  Mississippi;  and  In  re  Kahley,  2  Biss.  383,  4  B. 
R.  124,  are  cases  of  this  class.  The  opinions  in  several  of 
these  cases  expose  the  tendencies  of  such  fraudulent  arrange- 
ments very  forcibly,  and  they  constitute  a  valuable  addition 
to^the  literature  of  this  subject. 

Nor  was  the  principle  of  law  under  discussion  wholly  un- 
supported by  the  authority  of  the  Supreme  Court  of  the 
United  States,  though  Mr.  Justice  Davis,  in  Robinson  v.  El- 
liott, treated  and  discussed  the  question  as  a  new  one  in  that 
forum.  In  Bank  of  Leavenworth  v.  Hunt,  11  Wall.  391,  it 
appeared  by  evidence  aliunde  that  the  mortgagors  of  a  stock 
of  goods  in  trade  remained  in  possession  and  continued  to 
sell  the  goods,  with  the  assent  of  the  mortgagee,  until  a  cer- 
tain time,  when  the  balance  remaining  was  transferred  to  the 
mortgagee  under  the  mortgage.  The  question  at  issue  was, 
whether  this  transfer,  being  made  in  view  of  and  just  prior  to 
the  bankruptcy  of  the  mortgagor,  was  valid  and  effectual  un- 
der the  bankrupt  law.  The  Supreme  Court  declined  to  as- 
sume it  to  be  so  in  the  face  of  the  testimony,  which  showed 
the  mortgage  to  be  fraudulent  and  void,  as  against  creditors, 
at  common  law,  under  the  rule  in  Wood  v.  Lowry. 

It  is  fortunate  in  some  respects  that  when  the  Supreme  Court 
of  the  United  States  was  again  called  upon  to  examine  and 
pass  upon  this  question  in  Robinson  v.  Elliott,  the  case  be- 
fore it  was  one  originating  in  Indiana ;  for  in  that  state  the 
law  upon  the  subject  of  fraudulent  intent  was  in  so  peculiar 
a  condition  as  to  necessitate  a  close  analysis  of  the  precise 
province  of  the  court  in  dealing  with  the  subject.  Jordan  v. 
Tarver,  3  Blackf.  309  (1833),  held  a  mortgage  of  cattle  and 
horses  fraudulent  where  the  grantor  had  retained  possession, 
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and  traded  and  trafficked  with  the  stock,  much  after  the 
manner  of  Twyne's  case.  The  possession  of  the  grantor  was 
here  held  to  be  conclusively  fraudulent  as  a  matter  of  law. 
But  in  the  case  of  Watson  v.  Williams,  4  Blackf.  26,  which 
presented  a  question  of  possession  merely,  and  where  there 
was  *'  no  evidence  that  the  mortgagor  used,  traded  on,  or 
treated  the  mortgaged  goods  as  his  own,"  the  rule  was  de- 
duced from  all  the  English  and  American  decisions  that 
fraud,  in  all  cases  of  mere  possession,  was  a  question  of  fact 
for  the  jury. 

New  Albany  Ins.  Co.  v.  Wilcoxsen,  21  Ind.  355,  had  gone 
far  to  approve  the  doctrine  of  the  New  York,  Wisconsin,  Ohio, 
and  Minnesota  cases.  It  sustained  the  finding  of  the  lower 
court,  that  a  provision  in  a  mortgage  upon  a  stock  of  goods 
in  a  manufacturing  establishment,  allowing  the  grantor  to 
continue  his  business,  was  necessarily  fraudulent  and  void  as 
against  creditors,  and  cited  the  advanced  case  of  Freeman  v. 
Rawson,  5  Ohio  St.  i.  But  the  legislature  had  engrafted 
upon  the  statute  of  frauds  of  Indiana  a  provision  that  the 
question  of  fraudulent  intent  should  in  all  cases  be  deemed 
a  question  of  fact.  The  counsel,  seeking  in  Robinson  v.  El- 
liott to  uphold  the  mortgage,  cited  Maple  v.  Burnside,  22 
Ind.  139,  where  the  jury  had  been  told  that  if  the  mortgagor 
remained  in  possession  of  the  property  mortgaged,  using  and 
trading  with  it  as  owner,  this  would  be  a  fraud ;  and  the  Su- 
preme Court  of  Indiana  held  this  to  be  in  contravention  of 
the  statute  and  therefore  erroneous.  It  was  thus  an  impor- 
tant consideration  before  the  Supreme  Court  of  the  United 
States  whether  all  questions  of  fraud  in  law  were  not  preter- 
mitted by  this  statute,  so  far  at  least  as  concerned  Indiana 
cases.  It  was  urged  that  "  constructive  fraud "  ceased  to 
have  any  existence  in  Indiana,  and  that  the  courts  had  no 
right  to  entertain  or  express  any  opinion  whatever  upon  the 
question  of  the  fraudulent  character  of  a  conveyance  which 
reserved  upon  its  face  the  right  to  continue  selling  the  goods 
in  trade  as  heretofore.  But  the  court  held  that  the  statute 
in  question  could  have  no  reference  to  the  power  or  duty  01 
courts  to  pass  upon  questions  of  law.     The  Indiana  case  was 
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cited  of  Janners  v.  Doe,  9  Ind.  46?,  a  case  referring  to  lands, 
where  it  was  considered  that  the  statute  in  question  was 
merely  declaratory  of  the  law,  and  that  the  question  of  fraud- 
ulent intent,  which  it  referred  to  the  jury,  was  only  the  fact 
of  such  intent  in  cases  hinging  upon  the  actual  intent  of  the 
parties.  It  was  well  said  in  this  case,  "  If  the  court  deter- 
mines that  the  legal  effect  of  the  instrument  is  to  delay  cred- 
itors, the  instrument  is  rejected.  There  is  no  occasion  to 
go  into  the  question  of  intent,  for  that  could  not  aid  a  void 
instrument.  Intent  will  not  control  the  plain  legal  effect  of 
the  terms  of  an  instrument ;  and  if  that  effect  would  be  to 
delay  creditors,  any  intent  that  the  party  might  have  had  to 
the  contrary  would  not  help  the  matter."  The  United  States 
Supreme  Court  takes  the  same  view,  and,  recognizing  its 
duty  to  declare  the  law  in  all  cases  of  fraud,  supplements  the 
foregoing  views  with  a  clear  illustration  of  that  principle  of 
fraudulent  tendency  in  the  transaction,  and  of  that  conduct 
to  which  the  law  conclusively  imputes  a  fraudulent  purpose, 
which  are  totally  independent  of  any  of  the  intentions  of  the 
actors. 

The  same  distinction  had  been  early  taken  in  New  York, 
in  Goodrich  v.  Downs,  6  Hill,  438,  and  Cunningham  v.  Free- 
born, 7  Wend.  436,  viz. :  that  the  question  of  fraudulent  intent 
to  be  left  to  a  jury  was  a  wholly  different  question  from  that 
of  fraud  in  law,  which  the  courts  are  impelled  to  declare 
existing  in  any  conveyance  reserving  a  benefit  to  the  as- 
signor. 

The  Supreme  Court  of  Alabama,  after  apparently  assent- 
ing most  cordially  to  this  rule  in  Wiswall  v.  Ticknor,  6  Ala. 
185,  has  subsequently  given  effect  to  the  rule  in  a  more 
qualified  manner,  surrounding  it  with  certain  technical  ques- 
tions; as,  that  insolvency  of  the  debtor  must  intervene  to 
make  the  transaction  fraudulent,  Ticknor  v.  Wiswall,  9  Ala. 
309;  Constantine  v.  Twelves,  29  Ala.  614;  King  v.  Kenan,  38 
Ala.  63 ;  and  that  the  instrument  cannot  be  declared  fraudu- 
lent upon  its  face  as  against  creditors  when  it  does  not  show 
upon  its  face  that  there  are  other  creditors,  29  Ala.  supra. 
But  the  facts  calling  for  the  application  of  the  rule  are  given 
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much  consideration  (in  connection  with  other  circumstances) 
in  Johnson  v.  Thweatt,  18  Ala.  745.  In  Price  v.  Mazange, 
31  Ala.  710,  affirming  Constantine  v.  Twelves,  the  court 
animadverts  with  just  severity  upon  the  vicious  features  of 
such  transactions  among  merchants,  saying  of  the  one  in 
question  that  it  "  has  not  even  the  dubious  merit  of  providing 
that  the  proceeds  of  sales  to  be  made  by  Bostwick  shall  be 
paid  over  to  the  mortgagee."  But  the  idea  advanced  in 
Johnson  v.  Thweatt  is,  that  if  the  vicious  features  do  not  ap- 
pear on  the  face  of  the  instrument,  the  case  is  to  turn  upon 
the  question  of  intent,  which  must  be  submitted  to  the  jury. 

The  Mississippi  courts  have  given  but  little  attention  to 
the  evils  resulting  from  allowing  such  mortgages  to  stand. 
One  was  upheld  in  Summers  v.  Roos,  42  Miss.  749,  where 
the  reservation  of  a  power  of  sale,  though  not  embodied  in 
the  deed  of  trust,  appeared  sufficiently  from  a  collateral 
agreement  and  other  extraneous  circumstances.  Tt  was  held 
that  these  were  mere  circumstances  of  fact,  to  be  submitted 
to  a  jury,  who  should  pass  upon  the  question  of  fraudulent 
intent;  the  court  disavowing  any  convictions  on  the  subject 
This  case  is  substantially  affirmed  in  Hilliard  v.  Cagle,  46 
Miss.  309,  a  case  arising  under  the  same  trust  deed,  which 
was,  however,  here  held  fraudulent  and  void  on  other  grounds. 

The  Court  of  Appeals  of  Kentucky  has  in  like  manner  been 
slow  to  apprehend  the  real  merits  of  the  question.  In  Ross 
V.  Wilson,  7  Bush,  29,  while  the  mortgage  on  a  stock  of  goods 
in  trade  was  held  inoperative  merely  so  far  as  concerned  sub- 
sequently acquired  goods,  the  question  of  the  mortgagor's 
power  of  sale  was  looked  at  mainly  as  a  question  of  posses- 
sion, and  no  such  fraud  was  discovered  to  be  inherent  in  it 
as  would  suffice  to  avoid  the  sale,  but  only  a  badge  of  fraud, 
such  as  might  operate  to  postpone  the  mortgagee  to  other 
creditors. 

In  Maine  the  question  has  not  been  thoroughly  discussed. 
The  earlier  cases  of  Melody  v.  Chandler,  12  Me.  282,  and 
Abbott  V.  Goodwin,  20  Me.  408,  are  scarcely  in  point,  though 
mortgages  on  stocks  of  goods  in  trade,  because  there  the 
mortgagor,  though  left  in  possession,  was  there  only  as  the 
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agent  of  the  mortgagees,  to  whose  use  and  benefit  all  the 
proceeds  of  sales  were  expressly  to  be  applied.  "  They  se- 
cured to  themselves  the  power  to  control  the  proceeds  for 
the  same  purposes  for  which  the  goods  were  mortgaged.'^ 
20  Me.  411.  It  is,  therefore,  inaccurate  to  cite  these  cases 
as  authorities  on  the  precise  question.  Nor  can  Stedman  v. 
Vickery,  42  Me.  132,  be  relied  on  as  an  authority,  since  it  is 
a  case  arising  under  a  trustee's  disclosure.  Googins  v.  Gil- 
more,  47  Me.  9,  is  in  point.  There  the  mortgage  which  al- 
lowed the  mortgagor  to  remain  in  possession,  with  an  under- 
standing that  he  was  to  go  on  as  before  in  control  of  the 
goods  and  his  business,  was  supported,  the  jury  having  sus- 
tained it  on  the  question  of  fraud  in  fact.  The  court  followed 
the  uniform  practice  in  that  state  of  submitting  the  question 
of  fraud  to  the  jury,  a  practice  which  the  earliest  cases  show 
was  adopted  implicitly  from  the  parent  state  of  Massachusetts. 
How  slight  attention  has  been  given  in  Maine  to  the  vital 
question  in  these  cases  is  evident  from  the  curious  case  of 
Chapin  v.  Cram,  40  Me.  561,  a  contest  between  two  successive 
mortgagees  of  a  trader's  stock  of  goods,  over  $2$  worth  of 
goods  added  to  the  stock  between  the  dates  of  the  two  mort- 
gages, and  as  to  which  the  later  mortgagee  prevailed  over 
the  prior. 

Nor  do  the  Massachusetts  cases  disclose  a  full  and  satis- 
factory investigation  of  the  subject.  The  early  cases  of 
Allen  V.  Smith,  10  Mass.  308,  and  Macomber  v.  Parker,  14 
Pick.  497,  proceed  upon  the  theory  that  the  debtor  remained 
in  possession  of  the  property  merely  as  the  agent  of  the  mort- 
gagee, who  was  to  have  all  the  bendfit  of  sales  made.  Shurtleff 
V.  Willard,  19  Pick.  202,  and  Robbins  v.  Parker,  3  Mete.  117, 
involved  mortgages  upon  hay,  grain,  and  farming  produce, 
and  were  decided  contrariwise,  the  latter  holding,  with  Som- 
erville  v.  Horton,  4  Yerg.  541,  that  such  property  was 
consumable  in  the  use,  and  therefore  the  instrument  was 
fraudulent,  while  the  former  had,  in  assenting  to  the  principle, 
refused  to  apply  it.  Codman  v.  Freeman,  3  Cush.  306,  which 
is  often  referred  to  as  an  authority  in  this  connection, 
involved  a  mortgage  on  household  furniture,  which  was  not 
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perishable  property,  and  the  only  sales  allowed  under  it  were 
by  way  of  exchange  of  furniture,  the  new  to  be  substituted 
for  the  old  under  the  mortgage ;  but  this  was  held  valid  as  to 
the  property  actually  covered  by  the  mortgage  at  its  date. 

In  Brigt^s  v.  Parkman,  2  Mete.  258,  it  was  held  that  an 
agreement  under  a  chattel  mortgage  on  a  stock  of  goods  ia 
trade,  that  the  mortgagor  should  keep  possession  and  continue 
to  make  sales  in  the  ordinary  course  of  business,  applying  the 
proceeds  to  his  own  use,  was  not  fraudulent  in  law;  that 
while  it  tended  to  prove  a  fraudulent  intent,  it  might  be 
explained  consistently  with  fair  dealing  ;  and  that  if  explana- 
tions of  good  intent  were  offered,  they  should  be  received 
and  credited.  The  decision  was  rested  wholly  upon  the 
question  of  a  fraudulent  intent.  The  court  exhibited  a  total 
blindness  to  the  vicious  features  pertaining  to  such  an  agree- 
ment, which  were  pressed  upon  their  attention  in  the 
argument  of  counsel ;  holding  that  as  the  mortgagor  had 
agreed  not  to  make  any  large  sales  of  the  goods,  the  offense 
was  a  very  little  one. 

This  case  was  approved  and  affirmed  in  Jones  v.  Hugge- 
ford,  3  Mete.  515,  where  the  contract  was  that  the  mortgagor 
should  apply  the  proceeds  of  sales,  first  to  the  purchase  and 
suh3titution  of  new  goods,  and  afterwaVds  to  the  payment  of 
the  mortgage  debt.  It  was  distinctly  avowed  as  the  Massachu- 
setts doctrine  that  only  fraud  in  fact  or  in  the  intent  of  the 
parties  will  suffice  to  vitiate  such  a  transaction.  As  the 
courts  of  that  state  could  thus  have  no  opinions  of  their  own 
on  the  subject  of  fraud,  no  difference  could  be  discovered 
between  this  case  and  that  of  Briggs  v.  Parkman. 

The  question  arose  again  in  Barnard  v.  Eaton,  2  Cush.  294, 
where  the  mortgage  was  much  like  that  in  3  Mete,  but  it 
was  treated  lightly  in  the  Supreme  Judicial  Court  and  passed 
by  without  decision.  Again,  in  Cobb  v.  Farr,  16  Gray,  597» 
the  question  arose  under  a  mortgage  providing  that  the  pro- 
ceeds of  sales  should  be  applied  to  the  purchase  and  substitu- 
tion of  new  goods ;  and  the  mortgage  was  sustained  without 
comment,  the  court  being  evidently  satisfied  with  the  rulings 
announced  in  Briggs  v.  Parkman  and  Jones  v.  Huggiefotd. 
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So  also  in  Rowley  v.  Rice,  1 1  Mete.  333,  where  the  question 
arose  under  a  mortgage  which  was  expressed  to  cover  all 
such  goods  as  the  mortgagor  might  put  in  to  supply  the  place 
of  those  he  should  sell,  the  court  confined  its  attention  to 
the  question  of  the  validity  of  the  mortgage  as  covering  the 
after  acquired  property ;  the  reservation  of  a  power  of  sale 
was  not  considered  as  of  any  consequence. 

In  Miller  ads.  Pancoast,  5  Dutch.  250,  the  Supreme  Court 
of  New  Jersey  advised  the  inferior  courts,  substantially  in 
conformity  to  the  Massachusetts  doctrine,  that  in  case  the 
mortgagee  of  a  stock  of  goods  permitted  sales  in  the  usual 
course  of  trade,  this  would  be  merely  evidence  of  fraud  to  go 
to  a  jury. 

The  two  cases  in  7  Michigan  Reports  of  Oliver  v.  Eaton, 
p.  108,  and  Gay  v.  Bidwell,  p.  519,  present  the  question  very 
fairly,  the  understanding  that  the  mortgagor  should  continue 
to  make  sales  as  usual  appearing  in  each  case  on  the  face  of 
the  instrument.  The  burden  of  each  case  is  that  the  statute 
in  Michigan  (as  in  Indiana)  makes  the  question  of  fraudu- 
lent intent  a  question  of  fact,  and  not  one  of  law.  In  one  case 
the  verdict  of  a  jury  in  favor  of  the  conveyance  is  upheld  by  rea- 
son of  the  statute,  the  rule  which  it  provides  being  cordially  ap- 
proved. It  is  admitted  that  "  where  an  instrument  contains 
illegal  provisions  and  such  as  are  not  reconcilable,  on  any  pos- 
sible hypothesis,  with  aA  honest  or  legal  intent,"  the  law  de- 
clares it  void  (Oliver  v.  Eaton).  But  the  case  at  bar  was  held  to 
be  without  that  rule.  The  other  case  arose  in  chancery,  and 
the  court  was  placed  face  to  face  with  the  question,  *'  were  then 
the  fects  such  as  to  create  a  legal  fraud,  notwithstanding  the 
actual  good  faitk  of  the  parties?'*  "Under  the  Michigan 
statute,  no;"  says  the  court,  because  that  was  intended  to 
leave  all  necessary  inferences  from  facts  to  be  drawn  by  the 
jury  alone,  notwithstanding  it  refers  in  its  terms  only  to  ques- 
tions of  ** fraudulent  intent^  It  is  argued  that  because  the 
facts  of  other  debts  and  other  creditors,  and  their  assent  or 
their  security,  must  appear  dehors  the  mortgage,  therefore 
the  court  has  no  right  to  any  opinion  as  to  fraud,  but  the 
jury  are  "  the  sole  arbiters  under  any  theory."     The  criticism 
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is  made  that  *'  no  court  has  given  any  satisfactory  reason  why 
such  a  provision  should  necessarily  vitiate  a  chattel  mort- 
gage/' In  short,  we  can  only  conclude  that  as  well  estab- 
lished as  the  doctrine  of  Robinson  v.  Elliott  may  be,  the 
majority  of  the  learned  Supreme  Bench  of  Michigan  cannot 
see  its  propriety.  One  judge,  however,  dissented  in  Gay  v.. 
Bidwell,  and  would  have  applied  the  doctrine  of  Griswold  v.. 
Sheldon  and  Collins  v.  Myers. 

A  similar  defect  of  judicial  vision  is  manifest  in  Iowa.  Tor- 
bert  V.  Hayden,  11  Iowa,  435,  presented  the  question  very 
fairly.  It  was  a  mortgage  of  a  stock  of  goods  to  secure  a 
debt  running  twelve  months,  the  mortgagors  continuing  their 
usual  sales  with  the  assent  of  the  mortgagee,  and  using  the 
proceeds  for  their  own  benefit  At  nisi  prius,  the  New  York 
and  Ohio  rule  had  been  applied  to  the  case.  The  supreme 
court  admitted  that  this  rule  harmonized  with  the  English 
common  law,  and  was  well  sustained  by  American  authority; 
but  declined  to  apply  it  in  Iowa,  resting  the  case  upon  the 
question  of  possession  alone,  as  regulated  by  the  Iowa  statute 
(similar  to  that  of  Illinois),  requiring  registration  of  the  instru- 
ment, and  making  the  same  equivalent  to  a  delivery  of  pos- 
session under  it.  Retention  of  possession  is  supposed  to  be 
the  only  circumstance  that  can  make  a  mortgage  of  chattels 
fraudulent  in  law,  and  that  rule  the  statute  has  completely 
abrogated  in  Iowa.  No  notice  is  apparently  taken  of  the  fact 
that  even  in  case  of  an  actual  manual  delivery,  such  delivery 
would  be  completely  nullified  by  allowing  the  mortgagor  to 
resume  the  potential  control  and  disposition  of  the  property. 
It  is  complacently  declared  that  none  of  the  pernicious  re- 
suits  of  these  so-called  mortgages,  that  were  so  vividly  por- 
trayed in  the  Ohio  cases,  could  be  possible  in  Iowa.  The 
statute  requiring  registration  has  purified  such  transactions 
of  all  their  fraudulent  tendencies,  and  removed  all  facilities 
for  fraud.  But  the  explanations  by  the  court  of  this  purify- 
ing process  are  unsatisfactory,  in  the  light  of  the  adjudications 
to  the  contrary  that  have  heretofore  been  referred  to.  "  It  is 
true,"  says  the  court,  "  that  if  the  mortgagor  is  permitted  to 
deal  with  the  property  as  his  own,  the  mortgage  security  is 
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not  altogether  safe  or  certain ;  much  is  necessarily  left  to  the 
honesty  and  good  faith  of  the  debtor;  but  if  this  confidence 
is  abused,  it  is  the  misfortune  of  the  mortgagee,  and  furnishes 
no  ground  of  complaint  tb  other  creditors.  They  are  no 
worse  off  than  they  would  have  been  if  no  mortgage  had  ever 
been  executed.  To  them  it  can  make  no  difference  whether 
the  mortgaged  property  ie  in  the  possession  of  the  mortgagor 
or  mortgagee." 

The  summary  manner  in  which  other  creditors  of  the  mort- 
gagor, and  their  rights,  are  thus  dismissed  from  consideration, 
is  adhered  to  as  the  policy  of  Iowa,  in  Wilhelmi  v.  Leonard, 
13  Iowa,  330,  and  Hughes  v.  Cory,  20  Iowa,  399. 

These  doubtful  and  dissenting  opinions  cannot,  it  is 
believed,  avail  to  weaken  the  force  of  a  rule  which  is,  by  a 
majority  of  the  courts  of  the  land,  so  well  established  and 
so  generally  assented  to.  As  a  result  of  all  the  cases,  we 
have  the  detection  and  exposure,  through  the  keen  per- 
ceptions and  clear  explanations  of  the  state  judiciary,  now 
supplemented  in  the  deliverances  of  our  highest  tribunal, 
of  the  innate  fraud  that  poisons  all  these  fair-looking  in- 
struments purporting  to  be  mortgages  on  stocks  of  goods 
in  trade.  The  witnesses  to  the  existence  of  this  fraudulent 
tendency  are  numerous  and  unimpeachable.  It  has  been 
shown  that  those  courts  which  are  agreed  in  a  disbelief  of 
this  style  of  fraud  are  merely  negative  witnesses.  They  do 
not,  they  cannot,  as  a  general  rule,  deny  its  existence 
entirely.  They  only  say  that  if  it  exists  they  have  not  dis- 
covered it.  We  have  the  old  case  before  us,  of  a  great 
number  of  positive  witnesses  on  one  side,  and  a  number  of 
merely  negative  witnesses  on  the  other.  Does  it  not  follow, 
under  the  rules  of  law,  that  even  the  Michigan,  and  Iowa, 
and  Massachusetts  courts,  including  Judge  Lowell,  are  bound 
to  acknowledge  that  fraud  in  law  exists  in  all  conveyances  of 
the  class  referred  to,  upon  the  evidence  of  the  highly  respect- 
able witnesses  who  testify  that  they  have  discovered  it  lurk- 
ing there,  and  have  exposed  it  ?  Possibly  a  belief  in  the 
existence  of  the  vicious  principle  may  aid  the  doubters 
hereafter  in  discovering  it.     The  Copernican  theory  of  the 
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solar  system  is  unquestionably  true,  though  there  are  many 
honest  men  who  still  believe  the  sun  revolves  around  the 
earth. 

Another  result  of  these  cases  is  to  establish,  as  rules  of  law, 
that  fraud  in  law  is  not  deducible  alone  from  expressions  on 
the ,  face  of  a  disputed  conveyance ;  that  actual  fraud  does 
not  consist  alone  in  a  fraudulent  intent  of  the  parties  to  such 
a  conveyance ;  and  that  there  is  a  broad  intermediate  ground 
between  the  two  fields  that  all  the  courts  have  at  these  vari- 
ous times  investigated,  viz.:  fraud  in  law  and  fraud  in  fact — 
where  facts  may  appear,  either  by  the  verdict  of  a  jury  on 
disputed  and  conflicting  evidence,  or  by  the  admissions  of 
parties,  and  from  which  facts  it  is  a  simple  judicial  duty  to 
declare  fraud  in  law.  There  is  nothing  abnormal  in  this; 
nor  ought  it  to  be  questioned,  either  at  the  bar  or  on  the 
.  bench,  because  the  deduction  is  logically  and  philosophically 
correct.  Even  under  the  old,  strict  theory  that  fraud  in  law 
could  be  predicated  only  of  the  matters  apparent  on  the 
face  of  the  instrument,  the  same  principles  were  applied. 
The  agreement  set  out  in  the  writings  was  a  fact  of  the  case; 
the  judgment  of  the  law  upon  that  fact  was  a  necessarily 
fraudulent  tendency,  equivalent  in  all  its  far-reaching  malev- 
olence to  a  fraudulent  intent  in  the  minds  of  the  parties. 
There  is  no  difference  in  the  process  by  which  the  legal  fraud 
is  ascertained  in  such  cases  as  Collins  v.  Myers.  The  only 
essential  difference  is  in  the  character  of  the  evidence  by 
which  the  facts  are  ascertained.  It  is  no  less  a  judicial  duty 
to  construe  the  agreement,  whose  proof  rests  in  parol,  than 
to  construe  the  one  in  writing  signed  by  the  parties. 

These  rules  of  law  have  worked  their  way  so  slowly  into 
our  jurisprudence,  and  have  been  so  imperfectly  recognized 
in  England,  that  they  have  escaped  in  great  measure  the 
observation  of  the  text-writers,  Mr.  Roberts,  the  English 
writer  on  Fraudulent  Conveyances,  thought  that  proof  of 
fraudulent  intent  was-  necessary  to  establish  fraud  in  all  cases 
arising  under  the  statute,  1 3  Eliz.,  or  following  Twyne's  case ; 
and  that  Edwards  v.  Harben  was  a  confusing  case,  as  to  the 
applicability  of  the  last  named  statute,  and  that  of  21  Jac.  I, 


AN    AMERICAN    PHASE   OF  TWYNE  S    CASE.  77 1 

on  bankruptcy.  Angell  and  Burrill,  in  their  work  on  Assign- 
ments, have  dwelt  mainly  upon  the  question  of  possession 
alone  as  the  material  one  in  all  cases  where  the  possession 
has  been  a  matter  for  discussion.  The  last  named  writer 
has  given  muck  attention  to  the  subject  of  reservations  to 
the  use  of  the  grantor,  but  has  not  considered  the  class  of 
reservations  made  by  retaining  possession  with  power  of 
sale ;  while  he  has  barely  presented,  but  has  not  discussed 
at  leng^th,  the  distinction  between  fraud  in  law  and  fraudu- 
lent intent.  Mr.  Hilliard,  in  his  work  on  Mortgages,  has  dis- 
cussed some  of  the  cases  on  this  subject,  which  he  has 
termed  " somewhat  variable  and  contradictory,*' apparently 
drawing  the  general  inference  that  the  reservation  of  the 
power  of  sale  "  renders  the  mortgage  fraudulent  and  void  " 
(vol.  2,  430).  But  in  a  recent  review  of  the  case  of  Brett  v. 
Carter,  3  Cent.  Law  Jour.  359,  this  writer  assumes  that  "the 
strong  tendency  of  the  law  now  is  to  treat  the  question  of 
fraud  as  one  of  fact  for  the  jury,  and  not  of  law  for  the 
court,"  concurring  in  this  respect  with  Mr.  May.  Mr.  Bump 
has  appreciated,  to  some  extent,  the  distinctive  character- 
istics of  this  class  of  mortgages,  and,  in  his  work  on  Fraudu- 
lent Conveyances,  has,  under  the  head  of  "  Possession," 
introduced  the  sub-titles  of  "  Perishable  Articles,"  "  Posses- 
sion with  yi^j  Disponendi"  and  "Parol  Power  to  Sell"  — 
adding,  in  his  second  edition,  another,  "  Possession  with 
power  to  sell  in  Mortgages."  He  has  shown,  too,  how 
immaterial  it  is  whether  the  reservation  of  a  power  of  sale 
be  made  in  the  instrument  or  agreed  to  outside  of  it.  But 
he  has  still  left  the  question  in  some  confusion  by  his  state- 
ments that  "  fraud  upon  creditors  consists  in  the  intention  to 
prevent  them  from  recovering  their  just  debts,"  and  that 
"there  can  be  no  fraud  without  a  dishonest  intent  "  (p.  19), 
followed  by  this,  that  "the  existence  of  the  fraudulent  intent 
is  not,  however,  always  a  question  of  fact ;  it  is  sometimes  a 
question  of  law"  (p.  22),  and  this,  "it' follows,  therefore,  that 
what  constitutes  fraud  is  a  question  of  law ;  it  is  the  judgment 
of  the  law  upon  facts  and  intents'^  (p.  26).  This  confusion  is 
apparently  the  result  of  an  attempt,  as  announced  in  the 


772  AN   AMERICAN    PHASE   OF  TWYNE  S   CASE. 

author's  preface,  to  deduce  the  law  from  conflicting  author- 
ities, and,  at  the  same  time,  "to  leave  such  conflict  of 
authority  without  explanation." 

The  inherent  vitality  of  the  rule  thus  drawn  from  Twyne's 
case  must  be  apparent  to  every  unprejudiced  mind.  Another 
instance  is  here  afforded  of  the  adaptability  of  the  English 
common  law  to  nearly  all  the  possible  exigencies  and 
demands  of  Anglo-Saxon  civilization.  This  rule  originated 
in  a  case  which  arose  in  a  rural,  pastoral  community.  But 
the  strong  legal  sense  of  the  English  courts  seized  upon 
and  proclaimed  the  true  principle  governing  the  case — a 
principle  that  has  lived,  and  has  established  its  right  to  live, 
and  is  to-day  an  element  of  the  general  law  of  personal 
property  in  this  vast  country,  where  its  influence  is  felt,  not 
only  among  agriculturists,  but  among  traders,  where  com- 
merce is  the  distinguishing  feature  of  our  national  progress 
and  development.  With  all  the  favor  and  tenderness  exhib- 
ited toward  our  mercantile  interests  by  the  law  of  the  land, 
it  imperatively  insists  that  American  merchants  must  avoid 
and  renounce  the  fraudulent  tendencies,  the  reservations  of 
personal  benefit,  the  secret  trusts,  and  the  "facilities  for. 
fraud,"  which  were  found  lurking  in  Twyne's  case,  and  which 
are  so  essentially  the  perquisites  of  dishonesty  alone  that 
the  honest  and  fair-minded  cannot  touch  them  without  defile- 
ment. 

James  O.  Pierce. 
Memphis. 
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(No.  4.) 

No  use  has  thus  far  been  made  in  these  notes  of  the  legal 
monographs  and  other  papers  which  form  so  large  a  part  of 
the  Current  European  Law.  It  is,  indeed,  almost  impossible 
to  give  any  fair  representation  of  them  in  the  limited  space 
allotted  to  us.  The  number  of  legal  periodicals  published  in 
Europe  is  very  great,  and  their  pages  are  filled,  for  the  most 
part,  with  such  essays  as  are  here  referred  to.' 

A  mere  catalogue  of  their  titles  would  exhaust  our  space 
and  have  little  interest  for  our  readers.  A  brief  abstract 
of  the  most  interesting  was  contemplated  in  the  original 
design  of  these  papers  ;  but  the  difficulties,  both  of  selection 
and  execution,  are  enough  to  make  the  experiment  a  doubt- 
ful one — at  least  to  him  who  is  charged  with  the  task.  Even 
where  the  subjects  discussed  are  of  the  same  importance  to 
American  as  to  European  lawyers,  these  difficulties  are 
scarcely  diminished.  The  difference  of  technical  phraseology 
alone  is  sufficient  to  create  an  almost  insuperable  barrier 
between  the  great  body  of  civilians  and  of  common  lawyers. 
The  power  of  words  over  thought  was  never  more  strikingly 
illustrated  than  in  the  separation  which  words,  and  to  a  great 
extent  words  alone,  have  produced  between  these  two  systems, 
springing  for  the  most  part  from  the  same  roots,  growing  up 
under  similar,  or  at  least  analagous,  influences,  and  dealing 
with  a  subject  matter  essentially  one  and  the  same  as  human 

'  In  Italy  alone,  as  we  learn  from  the  Archivio  giuridico,  edited  by 
Professor  Gerafini,  of  Pisa  (vol.  xvi,  pp.  165,  6),  there  are  no  less 
than  thirty  law  periodicals  :  weekly,  half-monthly,  monthly,  etc.  The 
number  in  Germany  and  France  is,  of  course,  much  larger,  but  we  have 
no  means  of  givin);  the  actual  count.  Few  of  them,  comparatively,  are 
ever  seen  in  the  United  States,  even  in  our  largest  public  libraries. 
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conduct,  human  rights,  human  obligations,  and  breaches  of 
obligations  must  always  be.  Every  American  lawyer  who 
has  looked,  ever  so  casually,  into  the  writings  of  the  civili- 
ans, must  have  been  struck  with  the  frequent  re-appearance 
of  those  questions  he  had  supposed  peculiar  to  his  own  sys- 
tem, only  disguised  by  a  dififerent  mode  of  statement.  The 
recognition  of  this  truth  is  the  first  lesson  in  comparative 
jurisprudence.  The  second  must  be  the  attainment  of  some 
common  classification,  some  common  vocabulary,  which  will 
enable  such  questions  to  be  discussed  in  terms  alike  intelli- 
gible to  civil  and  common  lawyers.  As  we  have  said  in 
substance  before,  it  is  to  humble  practical  work  of  this  kind, 
not  to  elaborate  theories  and  philosophical  analyses,  that 
we  must  look  for  the  first  advance  of  comparative  jurispru- 
dence. 

This  necessary  preliminary  process  will  be  much  easier  in 
some   divisions  of  the  law  than  in    others.      Criminal  law, 
always  comparatively   simple   and    untechnical,   may  very 
probably  have  its  own  vocabulary,  in  which  the  jurists  of 
Europe  and  America  can  discuss  all  its  problems  with  each 
other   long  before  the  same  object  is  attained  in  the  more, 
difficult  topics  of  property-law,  or  even  of  the  law  of  civil 
status.     International  law,  by   its  very  nature,  must  be  tree 
from   the   technicalities  of  any  single  system ;  indeed,  the 
chief  obstacle  in  the  way  of  a  comprehensive  theory  of/rr^'^^^ 
international   law  lies    in   these   very    technicalities.'      The 
international  application  of  criminal  law  can  already  be  dis- 
cussed in  a  much  more  satisfactory  manner  than  that  of  ^ivi' 
law  for  this  very  reason.     A  slight  glance  at   one   of    the 
recent  treatises  upon  the  subject  will  convince  the  readet  of 
the  very  great  disparity  between  the  two  branches.     No  law- 
yer, however  great  his  learning,  could  hope  to  present  s^ch 
a  sketch  of  private  international  law  in  an  extempore  address 
to  an  audience  of  lawyers  as  that  which  Professor  von  Bar  has 

"  For  proof  of  this,  if  any  were  needed,  it  would  be  sufficient  to  point 
to  the  questions  in  regard  to  successions,  discussed  in  the  second  allele 
of  the  present  series.  Southern  Law  Review,  April.  1876  (vol.  2,  r^-S. 
pp,  162-7). 
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recently  delivered  under  like  circumstances  at  Vienna,  taking 
for  his  topic  the  recent  legislation  of  European  states  upon 
criminal  international  law.  The  address  is  reported  in 
one  of  the  best  legal  periodicals  of  Germany,^  and  we  present 
a  much  condensed  translation  of  the  parts  of  it  most  interest- 
ing to  American  lawyers,  not  only  for  its  intrinsic  value,  but 
as  a  fair  specimen  of  the  kind  of  legal  literature  to  which 
this  article  is  devoted.  We  are  obliged  to  omit  not  only  all 
the  criticisms  upon  the  text  of  foreign  codes,  but  also  many 
passages  of  general  interest  that  could  not  well  be  severed 
from  them.* 

The  s  international  application  of  criminal  law  is  a  question 
which,  on  the  one  hand,  involves  the  first  principles  of  that 
law,  and,  on  the  other,  is  made  of  peculiar  practical  interest 
by  the  circumstances  of  our  time :  when  the  means  of  natu- 
ral intercourse  are  developed  and  multiplied  to  a  degree  so 
remarkable;  when  foreigners  are  allowed  to  acquire  prop- 
erty without  restraint,  and  to  carry  on  business  of  every  kind 
without  hindrance.  Considering  the  effect  which  many 
crimes  produce  beyond  the  bounds  of  the  country  in  which 
they  are  committed,  there  seems  to  be  much  reason  in  the 
view  which  would  overlook  entirely  all  territorial  limits  in 
the  punishment  of  crime. 

3  Der  Gerichtssaal,  band  xxviii,  hefte  6,  7,  pp.  440-54,  481-98. 

*  Dr.  Karl  Ludwig  von  Bar  was  born  in  Hanover  in  1836,  studied 
law  in  Gottingen  and  Berlin,  1853-7,  and,  after  passing  through  the  usual 
employments  of  a  young  German  jurist,  became  a  privat-docent  at  Gdt- 
tingen  in  1863,  and  was  called  thence  to  a  professorship  at  Rostock  in 
1866.  In  1863  he  accepted  a  like  position  at  Breslau,  where,  we  believe, 
he  still  remains.  His  writings  have  given  him  a  European  reputation, 
•especially  in  the  fields  of  criminal  law,  international  law,  and  the  law  of 
procedure.  His  work  on  International,  Private,  and  Criminal  Law  was 
published  in  1862,  and  that  on  the  Fundamental  Principles  of  Criminal 
Law,  in  1869.  The  article  of  which  we  give  an  abridged  translation 
above  is  the  stenographic  report  of  an  address  delivered  by  him  before 
the  Juridical  Society  at  Vienna  on  the  28th  of  March,  1876. 

s  Our  readers  will  understand  that  the  remainder  of  this  article,  from 
this  point,  is  a  condensed  translation  of  Prof,  von  Bar's  language, 
and  that  where  the  first  person  is  used,  or  the  author's  opinions  men- 
tioned, it  is  that  eminent  jurist,  and  not  his  translator,  who  speaks. 
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In  ancient  times  the  foreigner  had  no  rights — no  protection 
from  the  state  or  its  law.  Criminal  law  existed  only  as  a 
principle  of  vengeance.  Whoever  injured  the  member  of 
another  state  was  exposed  to  the  vengeance  of  the  injured 
party,  no  matter  where  the  act  was  committed.  It  was  not 
the  place,  but  the  status  of  the  injured  party,  that  deter- 
mined the  punishment.  Sometimes,  indeed,  the  state  or 
community  to  which  the  latter  belonged  might  see  cause 
to  demand  the  delivery  of  the  offender,  or  other  satis- 
faction; still  it  was  the  injured  party  that  fixed  the  measure- 
ment of  that  satisfaction.  We  find  instances  in  the  early 
history  of  Rome  where  Roman  citizens  were  offered  to  other 
states  in  expiation  of  a  wrong  committed  by  them.  It  was 
not  until  a  late  period  of  the  Empire  that  the  criminal  law 
of  the  state  was  held  to  apply  to  all  who  committed  crimes 
within  its  territory.^ 

During  the  middle  ages  it  is  not  easy  to  determine  what 
the  exact  rule  was,  since  it  was  affected  by  the  various  rela- 
tionships of  the  "German  races  to  one  another,  and  by  the 
founding  of  the  great  Frank  Empire  of  Charlemagne.  In 
this  the  system  of  Personal  Laws  was  recognized — every 
man  was  judged  according  to  the  law  of  his  domicile;  con- 
sequently what  we  now  call  international  law  appeared  only 
under  the  form  of  a  law  of  status — the  various  races  com- 
posing the  Empire  constituted  so  many  various  estates  or 
ranks  of  men.  Whenever  we  find  a  criminal  prosecution,  in 
the  modern  sense  of  the  word,  it  is  the  personal  law  of  the 
offender,  the  law  of  his  rank  or  his  tribe,  that  determines 
the  penalty.  In  questions  of  wcrgeld,  on  the  other  hand,  it 
is  the  law  of  the  injured  party  that  fixes  the  price  of  the 
injury  done  him,  by  an  evident  analogy  with  the  modem 
action  for  damages. 

The  dissolution  of  the  Frank  Empire  into  a  number  of 
more  or  less   independent  communities  left   behind  it  the 

*  L.  3,  D.,  de  officio  praesidis  (xviii.  3).  There  is,  however,  no  re- 
corded instance  of  the  delivery  to  any  foreign  power  of  a  Roman  citizen 
who  had  committed  a  crime  against  other  Romans  in  the  foreign  terri- 
tory. 
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conception  of  criminal  law  as  essentially  a  single,  universal 
system,  based  upon  the  divine  justice,  the  various  earthly 
governments  having  committed  to  them  merely  the  duty  of 
executing  its  commands. 

There  were,  indeed,  great  actual  differences  in  the  laws  of 
different  countries,  but  writers  and  even  judges  of  the  period 
seem  to  have  regarded  these  as  merely  variances  in  the 
application  of  the  law,  which  did  not  affect  its  essential  unity, 
The  mediaeval  writers  hardly  seem  to  be  conscious  of  the 
existence  of  such  questions  as  now  constitute  the  interna- 
tional criminal  law,  except  when  they  treat  of  such  local 
or  police  regulations  as  they  could  not  help  seeing  to  be  of 
a  purely  positive  nature.  The  binding  force  of  these  upon 
strangers  within  the  territory  was  argued  as  a  question  of 
quasi  contract;  their  obligation  upon  subjects  outside  of  the 
territory  was  usually  decided  by  that  doctrine  of  personal, 
real,  and  mixed  statutes,  which  played  so  great  a  part  in 
international  jurisprudence  down  to  the  last  century. 

But,  with  the  disappearance  of  the  belief  in  a  divine  crimi- 
nal law,  and  the  full  development  of  the  distinct  sovereignty 
of  the  various  European  states,  these  mediaeval  doctrines 
disappeared  also,  and  the  question  presented  itself  in  direct 
shape :  How  far  7nust,  and  how  far  should^  the  criminal  law 
of  any  state  be  applied  to  the  acts  of  foreigners  within  its 
borders,  or  of  its  own  subjects  abroad  ? 

The  English  law,  from  a  very  early  period,  has  steadily 
maintained  the  exclusive  jurisdiction  of  each  law  within  its 
own  territory,'  or  what  we  shall  call  the  territorial  principle.* 

7  It  may  be  doubted  whether  the  common  law  has  ever  recognized, 
as  an  independent  and  binding  principle,  the  doctrine  that  our  courts 
have  no  jurisdiction  of  crimes  or  wrongs  committed  out  of  the  territory. 
After  the  trial  by  jury  in  criminal  cases  was  firmly  fixed  in  English  law, 
it  resulted  from  the  rules  of  venue  that  a  foreign  crime  could  not  be 
tried  within  an  Enijlish  county.  But  the  courts  of  admiralty,  and  that 
of  the  constable  and  marshal,  always  took  cognizance  of  crimes  commit- 
ted abroad.  Thus,  where  goods  were  stolen  on  the  ocean  and  brought 
into  England,  the  common-law  judges  turned  the  offender  over  to  the 
admiralty,  saying  that  the  original  taking  was  not  an  offence  of  which 
the  common  law  taketh  knowledge ;  and,  by  consequence,  the  bringing 
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The  different  theories  of  the  international  criminal  law 
may  be  stated  in  the  following  order,  proceeding  from  the 
less  to  the  more  comprehensive : 

First  in  this  order  comes  the  territorial  theory,  according 
to  which  cognizance  is  taken  of  all  crimes  committed  within 
the  territory  of  the  state,  and  of  such  crimes  only.  This  is 
the  theory  of  the  law  of  England  and  of  the  United  States. 

Second,  is  a  modification  of  the  same  theory  by  what  may 
be  termed  the  principle  of  active  personality.  This  holds  that 
the  citizens  of  each  state  are,  or  at  least  may  be,  held  respon- 
sible to  the  criminal  law  of  that  state  while  residing  abroad. 

Third,  is  a  still  further  modification,  to  which  may  be  given 
the  name  of  the  principle  of  passive  personality.  By  this  the 
criminal  law  of  each  state  is  further  extended,  so  as  to 
embrace  also  foreigners  who  commit  a  crime  against  the  citi- 
zens of  the  state. 

Finally,  the  theory  of  the  so-called  universal  criminal  law. 
By  this  a  crime  can  be  punished  anywhere,  since  it  is  not 
merely  an  infraction  of  the  law  and  order  of  a  particular  state, 
but  an  infraction  of  the  law  and  order  of  human  society. 

Let  us  examine  these  theories  one  by  one.  The  first,  or 
exclusively  territorial,  principle  holds,  that  inasmuch  as  every 
state  has  the  right  to  punish  the  crimes  committed  within  its 
boundaries,  *' therefore  no  state  can  claim  the  right  to  take 
cognizance  of  a  crime  committed  beyond  those  boundaries." 
This  is  the  ground  taken  by  the  English  jurists  and  those  of 
the  United  States.  I  cannot  regard  it  as  altogether  sound. 
The  advocates  of  the  principle  of  personal  responsibility  do 
not  propose  to  trespass  on  the  jurisdiction  of  a  foreign  state, 
or  to  seize  the  criminal  upon  a  foreign  soil.  It  is  only  pro- 
posed to  pass  a  sentence  which  shall  be  carried  out  if,  either 

them  into  a  county  could  not  make  the  same  felony  punishable  by  our 
law.  Butler's  case,  13  Coke,  53.  3  Inst.  113.  (As  to  the  subsequent  his- 
tory of  this  doctrine,  see  i  Bishop,  Crim.  Law,  1 109.)  But  Lord  Ellen- 
borough  says  (in  Rex  v.  Sawyer,  i  C.  &  K.  loi)  that  there  is  a  writ 
known  to  the  law  of  England,  if  subjects  have  suffered  in  their  goods  or 
persons  in  foreign  parts.  The  reference  here,  no  doubt,  is  to  a  civil 
action. 
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by  chance  or  by  extradition,  the  criminal  is  brought  back 
within  the  jurisdiction.  Moreover,  the  ground  seems  bor- 
rowed rather  from  private  than  from  public  law.  No  one 
doubts  that  if  A  has  a  claim  against  B,  C  cannot  collect  it 
without  being  thereto  authorized  by  A.  But  the  demand  of 
the  criminal  law  is  simply  that  crime  should  receive  its 
deserved  punishment.  The  state  cannot  trust  the  enforce- 
ment of  this  punishment  to  a  private  citizen,  or  to  any  one 
who  has  no  right  to  punish ;  but  no  reason  can  be  seen  why 
the  state  may  not  entrust  it  to  another  state  of  like  powers 
and  rights  with  itself,  and  in  whose  administration  of  justice 
it  has  confidence.  There  is  still  less  reason  for  a  refusal  so 
to  do,  since  a  state  has,  for  the  most  part,  no  pecuniary 
interest  in  the  punishment  of  crime,  but  usually  finds  it  a 
considerable  source  of  expense. 

Again,  it  cannot  be  regarded  as  an  interference  with  the 
sovereignty  of  another  independent  state  if  we  require  our 
citizens  residing  in  its  territory  to  obey  our  own  laws ;  so 
long  as  these  laws  require  nothing  inconsistent  with  the  laws 
of  the  state  in  which  they  reside,  both  may  exist  side  by  side 
without  conflict. 

Furthermore,  no  state  has  ever  yet  been  able  to  carry  out 
the  territorial  theory  consistently  in  all  its  logical  conse- 
quences. The  bond  of  citizenship  is  a  permanent  one.  Every 
citizen  owes,  within  certain  limits,  a  permanent  allegiance  to 
his  state,  and  this  allegiance  is  under  the  sanction  of  its 
criminal  laws.  This  is  recognized  by  the  English  and 
American  jurisprudence  also ;  it  punishes  treason  committed* 
by  citizens  abroad,  and  gets  rid  of  the  inconsistency  by  a 
fiction^  that  treason  is  not  a  local  crime.  Indeed,  no  state 
could  long  exist  if  it  did  otherwise,  especially  as  any  foreign 
state  may  find  itself  directly  interested  in  abetting  the  treason 
of  its  citizens  committed  within  the  foreign  territory. 

^  The  rule  of  English  law  here  referred  to  by  the  author  seems  rather 
to  be  the  effect  of  a  positive  statute  (28  Hen.  VIII,  dap.  15)  than  of  a  fic- 
tion. See  Coke's  Third  Institute,  cap.  i,  fo.  11,  and  cap.  49,  fo.  iii. 
That  the  general  rule  of  English  law  on  the  subject  undoubtedly  is  a  re- 
sult of  the  jury  system  is  pointed  out  by  J.  F.  Stephens.  General  View 
of  the  Crim.  Law,  p.  188, 
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But,  beside  this,  there  has  been  in  England  recently  a 
gradual  departure  from  the  exclusive  territorial  theory  in  the 
case  of  great  crimes,  especially  when  committed  beyond  the 
pale  of  any,  or  of  any  civilized,  government,  or  by  the  crews 
of  English  ships  abroad. 

If  we  cannot,  then,  confine  our  criminal  jurisdiction  within 
an  exclusively  territorial  limit,  it  must  follow  that  we  have 
at  least  the  right  to  take  cognizance  of  the  crimes  of  our 
own  citizens  abroad  by  what  has  already  been  termed  the 
principle  of  active  personality.  Of  course  we  cannot  do  this 
without  limitation,  since  our  citizens  abroad  live  under  dif- 
ferent conditions  from  those  at  home. 

But  does  the  principle  of  passive  personality  follow  also? 
Can  we  punish  a  foreigner  who  has  committed  a  crime  against 
one  of  our  own  citizens  in  a  foreign  state  ? 

In  support  of  the  affirmative,  it  is  said  that  the  state  owes 
protection  to  its  citizens  abroad,  and  that  this  protection 
must  be  given  by  means  of  the  criminal  law.  But  the  pro- 
tection the  state  gives  to  its  citizens  abroad  belongs  to  the 
law  of  nations,  not  to  its  criminal  law.  We  may  demand 
that  a  foreign  state  protect  our  citizens  within  its  territory 
by  its  own  criminal  law,  just  as  it  protects  its  own  citizens. 
We  may  even  use  all  the  means  which  the  law  of  nations 
supplies  to  compel  the  foreign  state  to  meet  this  demand; 
but  we  cannot  ourselves  enforce  the  criminal  law  of  the 
foreign  state.  But  a  more  fundamental  objection  may  be 
urged.  Criminal  law  implies  a  crime,  a  breach  of  the  law; 
and  we  cannot  determine  what  conduct  amounts  to  this  until 
we  know  the  law  which  is  broken.  Nothing  but  a  breach  of 
law  can  justify  punishment.  Hence  there  is  a  petitio  princtptt 
in  the  very  basis  of  the  passive-personal  principle.  It  may 
be  more  logically  supported,  as  Ortolan  supports  it,  under 
the  form  of  a  qualified  universal  criminal  law.  That  is  ^0 
say,  the  general  principle  is  that  crime  may  be  punished 
alike  all  over  the  world,  wherever  it  may  be  committed;  but 
no  particular  state  is  called  upon  to  punish  it  unless  it  affect 
or  injure  itself  or  some  of  its  own  citizens. 

I  come  now  to  the  last  and  most  plausible  theory — that  01 
universal  criminal  law,  which  has  been  most  forcibl)r  advo- 
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cated  of  late  by  the  Italian  jurist,  Paretti.  It  holds  that 
crime  is  not  made  such  by  the  sanction  of  the  state ;  that 
the  worst  offences — ^at  least  those  which  have  always  been 
regarded  as  such— are  delicta  juris  gentium.  The  state  is 
merely  the  executioner  of  the  punishment  which  it  imposes. 
I  should  certainly  be  one  of  the  last  persons  to  base  the 
right  of  punishing  a  crime  on  mere  positive  law,  on  the  arbi- 
trary will  of  the  state.  I  consider  it  a  fundamental  principle 
that  the  law  is  not  created  by  the  state ;  that,  to  a  certain 
extent,  it  is  independent  of  the  state ;  that  the  law  exists 
before  the  state.  But  when  the  state  comes  to  exist,  it  takes 
the  law  at  once  under  its  guardianship,  and  thenceforth  the 
only  positive  law  is  that  which  thg  state  enforces.  In  theory, 
no  doubt,  it  is  required  that  the  state  should  not  enforce  a 
mere  arbitrary  law — that  it  should  conform  to  the  real  nature 
of  things ;  but  what  security  is  there  for  the  state's  constant 
fulfilment  of  this  requisition?  Criminal  law,  in  particular, 
is  now  usually  formed  by  legislation,  and  thus  is  exposed  to 
many  more  chances  of  error  than  the  instinctive  development 
of  customary  law.  We  cannot  even  conceal  from  ourselves 
the  fact  that  criminal  legislation  is  often  influenced  by  the 
conflicts  of  political  parties,  which  may  sometimes  even  affect 
the  law  of  the  most  heinous  crimes.  It  is  «^  great  mistake  to 
assume  that  all  states  agree  in  their  conception  of  even  these 
crimes.  Murder  itself — and  murder  certainly  belongs  to  the 
delicta  juris  gentium — is  defined  in  the  law  of  England  and 
the  United  States  otherwise  than  it  is  in  ours. 

So  of  the  duel.  In  France  its  punishment  at  all  is  doubt- 
ful ;  in  Germany,  though  one  of  the  combatants  is  killed,  our 
criminal  code  imposes  only  two  years  of  imprisonment  in 
a  fortress ;  in  England  the  sentence  in  such  a  case  would  be 
the  same  as  for  murder,  whatever  uncertainty  there  might  be 
of  its  actual  execution. 

The  general  principles  which  underlie  all  legal  science 
must  also  be  taken  into  account  in  determining  what  the 
criminal  law  of  a  given  nation  really  is;  and  very  great  dif- 
ferences arise  from  the  different  conceptions  of  these,  as,  for 
example,  in  regard  jto  imputability,  in  regard  to  the  right  of 
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self-defence,  etc.  The  question  of  murder  or  no  murder  may- 
depend  on  the  provisions  of  a  particular  law  in  regard  to  the 
citizen's  right  of  resistance  against  illegal  acts  by  an  officer. 
In  short,  there  is  no  such  uniformity  of  the  laws  of  different 
states,  even  in  regard  to  the  principal  crimes,  as  this  theory 
assumes  to  exert. 

A  universal  criminal  law,  therefore,  in  an  absolute  sense, 
there  cannot  be.  As  its  eloquent  advocate,  Paretti,  acknowl- 
edges, the  law  of  the  place  where  a  crime  is  committed  must 
always  and  everywhere  be  admitted  as  a  limiting  principle; 
that  is,  other  states  cannot  enforce  their  own  laws  in  respect 
to  ^uch  a  crime  if  they  are  more  severe  than  the  lex  loci^ 
Such  a  limitation  is  just;  ]^ut  what  would  be  its  practical 
effect  ? 

The  application  of  a  foreign  criminal  law  is  always  a  diffi- 
cult process.  Mistakes  are  easy,  and  the  assertion  that  a 
mistake  has  been  made,  easier  still.  The  judge  has  the  diffi- 
cult task  of  applying  at  once  two  laws — that  of  his  own  state 
and  the  (milder)  one  of  the  state  where  the  act  was  commit- 
ted.   I  would,  therefore,  prefer  the  simple  mode  of  extradition. 

The  advocates  of  the  universal  criminal  law  say,  indeed, 
that  extradition  must  depend  on  the  consent  of  the  foreign 
state.  But  I  can  Jiardly  believe  that  any  civilized  state  would, 
at  the  present  day,  refuse  to  surrender  a  common  criminal, 
on  request,  if  it  had  the  power  to  do  so.  It  seems  to  me  also 
a  consideration  of  some  weight  that,  in  spite  of  the  general 
confidence  which  civilized  nations  have  in  each  other's  ad- 
ministration of  the  law,  distrust  sometime  arises,  and  that, 
especially  in  regard  to  the  treatment  of  foreigners  by  local 
tribunals,  distrust  may  very  easily  arise.  The  case  of  MuUer, 
a  German,  accused  of  murder  in  England,  may  serve  as  an 
illustration.  So  may  the  charges  of  plunder  and  maltreat- 
ment when  a  vessel  is  wrecked  upon  a  foreign  coast. 

We  must  be  cautious  in  this  matter,  and  not  carry  too  far 
our  reliance  upon  mutual  confidence.  We  lawyers  might, 
indeed,  be  more  impartial  and  cool  in  our  own  judgment,  but 
we  cannot  flatter  ourselves  that  we  always  have  the  control 
of  public  opinion  in  such  cases. 


NOTES  OF  CURRENT  EUROPEAN  LAW.         /Sj" 

It  results,  then,  from  all  that  has  thus  far  been  said,  that 
the  true  principle  is  the  territorial  one,  united  with  the  active- 
personality  principle.  The  same  conclusion  may  also  be 
based  on  other  premises.  It  may  be  said  that  criminal  laws 
are  to  be  enforced  between  nations  so  far  as  their  enforce- 
ment does  not  conflict  with  other  principles  of  international 
law,  or  with  those  of  the  criminal  law  itself.  Any  further 
application  of  them  is  necessarily  false. 

To  apply  our  criminal  laws  in  all  cases  to  the  acts  of  a 
foreigner  on  foreign  soil,  is  to  prescribe  his  conduct  just  so 
far  as  these  laws  differ  from  those  of  his  own  country.  This 
is  an  infraction  of  that  sovereignty  which  the  law  of  nations 
recognizes.  If  the  foreign  country  does  not  fulfil  its  obliga- 
tions, we  may  appeal  to  that  law ;  but  we  have  no  right  to 
impose  our  laws  upon  its  citizens  individually. 

Again,  by  such  a  pretension  we  impose  upon  the  foreigner 
laws  of  which  he  has,  and  can  have,  no  knowledge,  and  vio- 
late the  important  principle,  nulla  pcena  sine  lege  pmnalu  The 
practical  meaning  of  this  maxim,  justly  regarded  as  a  pal- 
ladium of  civil  liberty,  is  simply  that  no  man  should  be  held 
subject  to  a  criminal  law  which  it  was  impossible  for  him  to 
know  beforehand.  There  is  no  need  of  construing  it  to  mean 
that  the  obligation  of  a  penal  law  springs  ffom  the  consent 
of  the  party  to  be  bound  by  it. 

The  application  of  a  criminal  law  to  the  acts  of  a  foreigner 
abroad  is,  therefore,  contrary  to  the  principles  alike  of  the 
criminal  law  itself  and  of  the  law  of  nations. 

At  the  same  time  one  point  must  be  considered,  on  which 
the  continental  laws,  at  least,  go  to  this  extent.  (The  En- 
glish and  American  law,  in  that  respect,  is  not  free  from  doubt, 
but  I  do  not  think  it  needful  to  discuss  the  difference  at 
present.)  The  continental  laws  punish  the  acts  of  foreigners 
in  a  foreign  country,  when  they  are  directed  against  the  state 
itself,  where  law  is  in  question,  or  its  sovereignty.  They  do 
so  because  states  do  not  fully  protect  each  other's  rights  in 
these  respects. 

Even  in  the  Roman  law,  as  is  well  known,  it  was  only  the 
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majestas  populi  Romaniy  not  the  majestas  of  any  other  people, 
against  which  crimes  were  punished.  The  lack  of  a  sufficient 
legal  protection  justifies,  in  such  cases,  the  principle  of 
revenge,  or  satisfaction  by  the  act  of  the  injured  party  him- 
self, which  we  must  consider  to  have  been  the  leading  prin- 
ciple of  international  criminal  law  among  the  ancients. 

It  may  be  remarked  here  that  some  regard  this  condition 
of  the  law  as,  in  its  nature,  a  transitory  one,  to' be  got  rid  of 
as  soon  as  possible.  They  would  have  every  state  extend 
its  own  laws  against  treason,  if  possible,  to  cover  offences  of 
the  same  kind  against  other  states.  This  may  appear  theo- 
retically just,  but  it  will  not  bear  the  test  of  actual  practice. 
Such  a  judgment  passed  upon  offences  committed  against  a 
foreign  state  presupposea  a  judgment  as  to  the  legitimacy  of 
the  foreign  government,  and  the  lawfulness  of  its  acts;  a 
judgment  which  could  hardly  be  expected  or  asked  from  a 
foreign  court.  A  criminal  prosecution  conducted  on  such  a 
principle  might  easily  be  perverted  to  the  purposes  of  politi- 
cal persecution.  Better  an  imperfect  enforcement  of  the  law 
than  an  ideal  perfection  which  would  bring  with  it  so  many 
difficulties.  We  must  continue  to  treat  the  case  as  an 
exceptional  one,  in  which  the  injured  state  takes  jurisdiction 
by  the  law  of  necessity  and  self-preservation.  Even  thus 
regarded,  it  is  a  dangerous  one.  The  strict  application  of 
the  law  of  treason  to  subjects  of  a  foreign  state  may  easily 
work  injustice,  since  the  same  act  which,  in  a  citizen,  would 
be  shameful  treason,  may,  when  committed  by  a  foreigner 
abroad,  be  an  act  of  patriotism. 

I  have  thus  far  treated  the  general  question  of  jurisdiction 
over  offences  only.  There  are  many  special  questions  of  no 
little  difficulty  connected  with  the  subject,  of  which  I  can 
only  mention  two  or  three  of  the  most  important. 

Suppose  a  criminal  act  is  committed  in  one  place,  while 
its  effect  is  experienced  in  another :  is  the  lex  loci  actus,  in 
the  strict  sense  of  the  law  of  the  place  where  the  result  is 
felt,  to  be  applied  ? 

The  English  and  American  law  holds  the  latter  doctrine, 
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judging  the  case  by  the  result  by  which,  indeed,  the  crime, 
in  a  legal  sense,  is  first  completed.^  I  venture,  however,  to 
judge  differently,  that  the  law  of  the  place  where  the  act  is 
committed  must  be  decisive. 

To  apply  the  law  of  the  place  of  consummation  is  nothing 
more  nor  less  than  the  partial  application  of  the  passive-per- 
sonal principle.  It  is  based  on  the  domicile  of  the  party 
who  is,  or  who  claims  to  be,  injured ;  and  the  laws  of  the  two 
places  may  differ  on  this  very  point,  whether  the  act  is  a  legal 
injury.  All  the  reasons,  therefore,  alleged  against  the  pas- 
sive principle  are  reasons  against  deciding  the  case  by  the 
law  of  the  place  of  consummation. 

The  chief  importance  of  the  question  is  not  in  the  cases 
where  the  act  is  unquestionably  a  criminal  one  by  both  laws, 
as  in  the  oft-mentioned  instance  of  a  shot,  fired  by  one  per- 
son standing  in  the  territory  of  A,  killing  another  in  the  ter- 
ritory of  B.  But  when  the  act  is  lawful  by  the  laws  of  A, 
and  unlawful  by  those  of  B,  we  come  again  in  conflict  with 
the  maxim,  nulla  poena  sine  lege  poenalL 

Nor  is  it  always  easy  to  say  where  the  effect  of  an  action 
takes  place.  For  instance,  an  insolvent  debtor  is  robbed 
by  his  cashier.  He  himself  has  no  interest  in  the  matter, 
for  he  has  no  expectation  of  saving  anything  for  himself 
from  the  fund.  His  creditors,  who  dwell  in  other  lands,  suf- 
fer the  loss.  This  simple  instance  will  show  how  undefined 
the  place  of  the  effect  of  a  crime  is,  and  how  impracticable 
it  is  to  determine  thereby  the  competence  of  a  court. 

Where,  again,  is  the  effect  of  a  libel,  or  such  injury,  com- 
mitted by  means  of  the  press  ?  It  is  everywhere — it  is  no- 
where ;  and  if  we  were  to  prosecute  the  offence  in  the  place 
of  its  effect,  it  would  lead  to  a  multiplication  of  jurisdictions 
even  more  dangerous  in  international  law  than  it  is  in  a 
single  land. 

A  second  question  of  importance  is,  whether  the  prosecu- 
tion of  a  crime  committed  abroad — supposing  it  to  be  one 
that,  on  general  principles,  should  be  punished  at  home,  as 

9  See  U.  S.  V.  Davis,  2  Sumner,  482,  and  other  cases  collected  in  i 
Bishop,  Crim.  Law,  \  80. 
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the  crime  of  a  citizen  abroad — should  depend  on  particular 
conditions ;  especially,  whether  the  authorities  should  wait 
for  a  complaint  by  the  party  injured,  or  for  any  request  of 
the  foreign  power  on  whose  territory  the  crime  was  com- 
mitted ? 

In  such  cases  a-  certain  discretionary  power  must  be  com- 
mitted to  the  authorities.  In  point  of  fact,  great  weight 
must  often  be  attached  to  the  circumstance  oT  a  complaint 
by  the  injured  party;  but  it  would  be  wrong  to  make  such 
a  complaint  an  indispensable  requisite.  When  such  a  com- 
plaint is  required  in  criminal  cases,  it  is  usually  done  on 
account  of  the  particular  private  interest  which  the  injured 
party  may  have  in  the  matter,  owing  to  the  peculiar  nature 
of  the  crime ;  but  in  foreign  crimes  this  private  interest  can- 
not be  considered.  The  decision,  to  prosecute  or  not,  must 
often  depend  on  the  amount  of  trouble  and  expense  which 
may  be  looked  for  in  the  particular  case,  and  on  the  gen- 
eral principle  of  international  criminal  law,  that  minor 
offences  committed  abroad  need  not  be  noticed.  On  the 
other  hand,  it  would  be  absurd  to  take  private  interests  into 
account  in  the  prosecution  of  the  more  atrocious  crimes. 
Suppose  a  murder  committed  by  a  German  abroad,  who  takes 
refuge  on  German  soil.  By  a  rule,  acknowledged  through- 
out Europe,  being  a  citizen,  he  cannot  be  delivered  up  for 
trial  abroad.  Should  the  German  tribunal  be  left  powerless, 
if  no  private  accuser  appeared  ?  As  little  should  we  bind 
ourselves  to  wait,  in  all  cases,  for  a  request  from  the  foreign 
authorities  of  the  place  where  the  crime  was  committed,  in 
cases  where,  on  general  principles,  we  have  criminal  juris- 
diction. We  have  that  jurisdiction,  wherever  we  have  it  at 
ail,  for  our  own  behoof.  An  exception  may,  perhaps,  be 
made  to  this  of  some  special  kinds  of  offence,  and  particu- 
larly of  political  offences. 

A  third  question  is,  what  effect  shall  be  attributed  to  the 
judgments  and  other  acts  of  foreign  courts  ? 

A  punishment  undergone  abroad  must  be  taken  into 
account,  I  think,  as  a  fact,  everywhere  and  under  all  circum- 
stances.    The  criminal  must  not  suffer  double  punishment 
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because  the  states  are  not  agreed  who  has  the  right  to  pun- 
ish him.  Even  if  one  state  claims  this  right  unconditioned 
and  absolute,  as  in  the  case  of  offences  directly  against  the 
state,  it  must  at  least  make  an  allowance  for  the  punishment 
already  suffered.  In  other  cases  it  will  often  be  expedient, 
in  order  to  avoid  the  perplexing  and  often  petty  task  of 
weighing  one  punishment  against  another,  to  be  satisfied 
with  the  foreign  punishment,  once  fully  endured,  as  a  com- 
plete expiation  of  the  offence  at  home. 

Next,  how  about  acquittals  ?  Are  these  also  to  be  recog- 
nized as  binding  abroad  ?  If  we  were  only  to  follow  a  rigid, 
juridical  logic,  some  nice  distinctions  would  be  required  here 
as  between  acquittals  merely  for  lack  of  proof,  and  acquit- 
tals on  the  ground  that  the  facts  proved  do  not  constitute  a 
crime.  But  in  discussing  a  rule  to  be  fixed  by  legislation, 
and  taking  into  account  the  hardship  which  a  criminal  prose- 
cution may  inflict  even  on  an  acquitted  defendant,  and  also 
the  desirableness  of  showing  all  possible  respect  from  the 
tribunals  of  one  nation  to  those  of  another,  I  think  the  bet- 
ter rule  is  to  recognize  all   foreign   acquittals   simple    and 

ft 

without  qualification,  except  in  respect  to  crimes  of  which  a 
state  claims  the  exclusive  cognizance — such  as  those  against 
its  own  sovereignty ;  since  the  latter  are,  even  in  theory,  dif- 
ferently treated  in  foreign  states. 

The  effect  of  a  foreign  pardon  and  of  foreign  laws  of  limi- 
tation should  also  be  considered  in  this  connection. 

(In  conclusion,  Dr.  von  Bar  discusses  two  recent  cases  of 
particular  interest  in  international  criminal  law.  The  first  is 
that  of  the  Bremerhaven  explosion.  Want  of  space  compels  us 
to  omit  his  discussion  of  this,  as  we  have  already  been  obliged 
to  omit  the  very  full  and  interesting  comments  on  the  recent 
criminal  legislation  of  the  chief  European  states,  which  form 
the  larger  part  of  his  article.  The  second  case,  however,  has 
a  special  claim  on  our  notice,  since  it  is  the  same  of  which 
we  give  an  extended  account  in  the  last  number  of  these 
notes — the  case  of  the  Princess  Bibesco.'° 

No  private  litigation  for  years   has  awakened  so  much 

■**  Southern  Law  Review,  October,  1R76  (vol.  2,  N.  S.  p.  533). 
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interest  among  the  most  distinguished  European  j  urists,  and 
those  of  our  readers  who  have  studied  in  the  former  article  the 
opinions  of  Bluntschli,  von  Holtzendorff,  and  others,  will  be 
glad  to  learn  that  of  so  eminent  a  jurist  as  Professor  von  Ban) 

This  case  is  a  good  illustration  of  the  fact  that  the  practical 
difficulties  found  in  the  international  application  of  criminal 
law  very  often  spring  from  preliminary  questions  of  a  civil 
nature — questions  belonging  to  the  private  international  law. 

A  French  lady  (the  Princesse  de  Bauffi-ement,  now  Prin- 
cesse  de  Bibesco)  obtained  in  the  French  courts  a  judgment 
of  permanent  separation  from  her  husband,  the  Prince  de 
Bauffi-ement.  She  betakes  herself  to  Germany,  obtains 
naturalization  in  one  of  the  smaller  German  states,  and  takes 
advantage  of  the  Civil  Marriage  Act  (1874)  of  Prussia — now 
superseded  by  the  law  of  the  Empire  on  the  same  subject — 
to  contract  a  marriage  in  Berlin  with  a  second  husband,  the 
Prince  de  Bibesco ;  the  French  law  recognizing  no  divorce, 
and,  therefore,  not  allowing  any  second  marriage  after  a  sepa- 
ration de  corps.  There  ensued  at  once  a  civil  action  in  France 
for  the  return  of  the  children  of  the  first  marriage,  who  had 
remained  in  her  custody.  The  French  lawyers  of  the  first 
husband  took  the  ground  that  she  had  committed  a  bigamy, 
and  was  liable  to  prosecution  and  imprisonment  therefor  if 
she  returned  to  France. 

The  question,  in  fine,  is  this :  Could  this  lady  change  her 
nationality  without  the  consent  of  her  husband  ?  The  great 
majority  of  the  French  jurists  appear  to  deny  her  this  power, 
under  the  French  law,  in  spite  of  the  separation. 

It  was  also  asserted  that  a  provision  of  the  German  law 
had  been  broken  by  the  German  naturalization ;  but  on  this 
point  we  need  not  here  touch.  It  would  raise  an  exceedingly 
difficult  question,  namely :  Supposing  a  breach  of  law  to 
have  taken  place,  how  far  will  it  avoid  an  administrative  act? 
Or,  in  the  actual  case:  Is  the  naturalization  valid,  even 
though  the  proper  official  may  have  overlooked  or  miscon- 
strued a  provision  of  the  law  of  the  German  Empire  in 
respect  to  the  acquisition  of  citizenship  there  by  naturaliza- 
tion in  one  of  the  confederated  German  states  ? 
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We  may  assume,  then,  as  is  really  my  opinion,  that  the 
naturalization  was  valid  by  the  German  law ;  and  we  may 
assume,  also,  that  it  was  not  allowed  by  the  French  law. 

In  such  a  conflict  of  laws  I  think  the  principle  of  free 
emigration  must  decide;  and,  according  to  this,  the  law  of 
the  new  country  prevails  over  the  law  of  the  country  which 
the  party  has  in  fact  abandoned.  This  general  principle  is 
substantially  the  basis  of  the  recent  treaties  contracted  by 
the  United  States  of  America  with  most  of  the  great  powers 
of  Europe,  and  particularly  with  the  German  Empire,  with 
Austria,  with  England,  etc.  These  treaties  provide  that,  if 
an  emigrant  to  the  United  States  has  become  a  citizen  there, 
he  is  thereby  freed  from  all  obligations  to  the  state  which  he 
has  left,  and  especially  from  the  obligation  to  military  service 
there.  The  only  exception  is  in  case  of  a  return  to  his 
former  home  ^within  a  brief  space  (five  years),  so  that  the 
whole  transaction  can  be  regarded  as  a  device  to  evade  its 
law. 

The  same  principle  of  free  emigration  is  also  recognized 
in  the  jurisprudence  of  the  American  states  with  reference 
to  this  very  question  of  divorce.  The  wife  may  obtain  a 
divorce  even  though  she  is  entitled  to  it  only  by  the  law  of 
her  new  domicile." 

One  remark  only  in  conclusion.  There  is  a  strong  move- 
ment at  the  present  day  in  favor  of  the  reduction  of  all  in- 
ternational law  to  a  definite  statutory  form.  I  will  not 
attempt  to  decide  on  its  merits,  or  how  far  we  may  apply  to 
this  movement,  as  to  similar  movements,  for  the  codification 
of  the  law  of  single  states,  the  saying,  "  The  letter  killeth  !"  But 
I  may  say  that  if  we  desire  to  see  improvement  in  international 
law  generally,  and  in  criminal  and  private  international  law 

"  It  should  be  remarked  here  that  this  doctrine  is  not  universally  ac- 
cepted by  our  American  courts,  though  the  weight  of  authority  is  un- 
doubtedly in  its  favor.  See  Colvin  v.  Reed,  55  Pa.  St.  375 ;  Reed  v^ 
Elder,  62  Pa.  St.  308 ;  Bishop  on  Marriage  and  Divorce,  vol.  2,  ?§  128, 163, 
I73i  ^11  \  Cheever  v.  Wilson,  9  Wall.  108.  Some  remarks  on  the  sub- 
ject, and  on  the  doctrine  of  Colvin  v.  Reed,  by  the  author  of  this  note, 
may  be  found  in  2  Western  Jurist  (1868),  236-9. 
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particularly,  we  must  be  on  our  guard  against  Utopian  ideas. 
We  must  base  our  efforts  in  this  direction  on  the  independ- 
ence and  sovereignty  of  the  individual  states. 

Wm.  G.  Hammond. 
lowA  City. 
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The  Constitutional  and  Political  History  of  the  United 
States.  By  Dr.  H.  Von  Holst,  Professor  at  the  University  of 
Freiburg.  Translated  from  the  German  by  John  J.  Lalor  and 
Alfred  B.  Mason,  i  750-1 833.  State  Sovereignty  and  Slavery. 
Chicago:    Callaghan  &  Company.     1876. 

It  is  probable  that  this  work  will  attract  a  much  larger  share  of 
attention  than  it  would  have  received  if  it  had  been  written  by  a 
citizen  of  our  own  country.  But  this  circumstance  will  neither  add 
to,  nor  detract  from,  its  real  merits. 

We  naturally  suspect  that  our  own  writers  on  political  subjects  re- 
lating to  our  country  will  not  be  found  to  possess  that  judicial  calm- 
ness best  suited  to  the  weighing  of  questions  that  have  been  long  and 
bitterly  contested.  Something  of  the  heat  of  debate  will  be  found 
to  survive  in  the  decision  which  assumes  to  close  the  controversy. 
On  the  other  hand,  the  opinion  of  authors  of  one  country  concern- 
ing the  affairs  of  another  have  been  likened,  for  their  disinterested- 
ness, to  the  impartial  voice  of  posterity.  Though  they  may  be 
fuller  of  errors,  yet  there  is  a  faint  trust  that  they  will  be  less  warped 
by  passion  than  opinions  formed  where  the  contest  is  one  of  daily 
practical  importance.  It  would  be  pleasant  to  think  that  the  for- 
eigner, separated  from  us  by  an  intervening  ocean,  would  regard 
us  with  something  like  the  same  composure  with  which  an  astron- 
omer surveys  the  mountains  and  valleys  of  the  distant  moon.  But 
the  whole  world  is  too  much  akin  to  justify  the  hope  that  such  will 
be  the  case.  Local  questions  depend  on  general  questions  that  have 
a  very  wide  application.  These  general  questions,  always  discussed, 
are  never  decided*  The  most  carefully  elaborated  theories  meet, 
in  their  practical  operation,  with  such  unexpected  hinderances  as 
suffice  to  open  up  the  whole  discussion  anew.  Men  are  partisans  by 
nature;  they  become  most  passionately  moved  concerning  matters 
of  which  they  cannot  possibly  have  any  knowledge ;  they  forget  their 
own  children  in  the  absorbing  interest  which  they  take  in  Borrio- 
boola  Gha.  If  they  lay  over  a  matter  for  further  consideration, 
SI 
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they  establish  a  provisional  opinion,  in  order  to  lay  asleep  the 
uneasy  feeling  of  doubt ;  and  after  that,  indolence,  bias  or  a  pride 
of  consistency,  prevents  them  from  changing  their  minds.  The 
soldier  engaged  in  actual  battle  possesses  a  certain  moderation 
which  is  unknown  to  the  Richelieu  or  Philip  II  who  directs  the 
operations  of  war  from  a  closet.  Prejudices  uncompromising  and 
implacable  invade  the  chambers  of  the  lonely  student.  The  pris- 
oner of  M.  de  Saintine  could  not  see  the  sentinels  that  passed 
along  the  side  of  his  prison ;  but  he  could  see  their  shadows  thrown 
on  the  opposite  wall;  and  from  the  motions  and  appearances  of 
these  shadows,  he  came  to  hate  some  of  the  sentinels,  to  love  others. 
Had  he  been  placed  in  the  company  of  the  men  themselves,  doubt- 
less his  judgments  might  have  been  speedily  reversed ;  but  they 
would  have  been  still  exceedingly  fallible :  for  he  would  still  have 
seen  mere  semblances  and  shadows,  and  these  he  would  still  have 
regarded  from  a  dark  prison  house,  infested  with  strange  and  gro- 
tesque shadows  of  its  own.  In  any  event  he  had,  and  would  have 
had,  deliberate  convictions,  the  staple  of  the  dogmatic  conclusions 
of  the  historian,  who  knows  all,  and  would  have  forseen  all,  if  he 
had  chanced  to  live  a  little  earlier. 

Some  have  thought  that  the  style  of  a  book  is  more  important 
than  its  matter.  As  to  all  subjects  of  eager  debate,  it  is  perhaps 
of  more  importance  to  know  the  frame  of  mind  with  which  an 
author  approaches  them,  than  to  know  what  he  says  of  them.  Any- 
one can  chop  logic,  or  gloss  over  facts,  but  it  is  to  the  uniropas- 
sioned,  the  patient,  the  disinterested  enquirer  that  truth  is  like  to 
give  up  her  mysteries.  Whither  it  is  more  probable  that  we  shall 
find  these  qualities  in  one  who  writes  of  us  from  some  remote  spot, 
is,  on  the  whole,  uncertain.  The  effort  and  enterprise  of  Writing 
a  book  heats  the  average  brain.  To  things  of  daily  experience  we 
grow  indifferent.  We  are  less  excited  about  them  than  one  who 
merely  reads  of  them  in  a  book.  The  law  proceeds  on  opposite 
theories,  and  arrives  at  no  satisfactory  result.  It  takes  at  first  jurors 
from  the  vicinage,  as  knowing  all  the  facts :  it  then  takes  those  that 
live  some  way  off,  and  know  nothing  of  them,  as  being  more  un- 
prejudiced j  though  one  is  more  apt  to  act  on  a  momentary  impulse 
on  the  first  statement  of  facts  than  at  any  time  afterwards.  Neither 
rule  has  any  tolerable  guaranty  to  recommend  it,  and  both  rules 
are  based  on  rough  and  uncertain  approximations. 

The  hopelessness  of  any  rule  for  getting  ah  impassive  account  or 
judgment  of  anything  pertaining  to  human  affairs  will  probably 
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•occur  to  most  readers  of  the  present  work,  which  flames  out  with 
all  the  violent  declamation  that  usually  animates  the  political 
pamphleteer,  to  whom  instantaneous  favor  and  speedy  oblivion  are 
of  nearly  equal  importance.  Our  author  might  have  done  a  valuable 
service  by  simply  stating  old  facts  in  a  new  and  impartial  light ; 
but  he  has  only  striven  to  open  old  controversies  by  infusing  into 
them  new  bitterness,  the  unhealthy  product,  apparently,  of  a 
secluded  intellectual  fermentation.  He  starts  out  with  a  system 
which  he  is  bound  at  all  hazards  to  maintain.  That  manner  of 
writing  history  has  been  not  a  little  overdone;  one  could  wish  that 
it  were  a  little  out  of  date.  Sir  James  Macintosh  said:  **The 
reign  of  system  seems  progressively  to  shorten  in  proportion  as 
reason  is  cultivated  and  knowledge  advances."  According  to  the 
views  of  our  author,  there  is  only  one  system  of  government  that 
deserves  approbation ;  and  this  is  that  of  a  strongly  centralized 
government.  The  people  of  this  country,  he  tells  us,  have  fallen 
down  in  blind  worship  of  the  Constitution  of  the  United  States, 
have  made  it  a  political  fetich,  esteeming  it  as  a  good  model  of 
government  not  only  for  themselves,  but  for  all  the  nations  of  the 
earth.  This  disposition  he  strongly  condemns.  One  might  suppose 
that  the  ground  of  the  condemnation  would  be  that  different  nations 
require  different  forms  of  government.  But  with  a  confidence  equal 
to  that  ascribed  to  the  people  of  this  country,  the  writer  commends 
to  the  reader  the  model  of  the  Prussian  government  as  suitable  for 
universal  adoption.  But  if  the  Prussian  government  needs  any 
improvement,  clearly,  according  to  the  writer's  theories,  it  would 
be  in  giving  it  a  stronger  centralization,  something  like  that  which 
it  possessed  in  the  last  century,  when  the  king  of  Prussia  put  the 
bosom  friend  of  his  son  to  death  in  the  presence  of  that  son,  in 
order  to  excite  in  the  heir  apparent  a  warmer  devotion  to  evangel- 
ical religion. 

Situated  as  our  author  is,  perfect  fairness  and  good  faith  would 
constitute  almost  the  only  peculiar  value  that  would  be  possible  for 
the  work  before  us.  That  he  should  discover  anything  new  in  our 
government,  or  in  our  theories  of  government,  is  beyond  the  region 
of  rational  hope.  It  is  not  of  very  good  omen  that  he  starts  out 
with  the  assertion  that  "  the  history  of  the  United  States,  even  as 
far  back  as  the  colonial  period,  is  unusually  simple,  and  the  course 
of  their  development  consistent  in  a  remarkable  degree."  We  nat- 
urally distrust  one  who  professes  to  settle  inveterate  and  intermi- 
nable disputes  by  a  few  easy  theories.    This  is  only  a  labor-saving 
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method.  The  infinite  number  of  small  things  which  make  up  the  life  of 
a  nation,  and  which  determine  its  destiny,  are  conveniently  ignored. 
After  all,  it  is  the  dust  of  the  balance  that  turns  the  scale.  When 
important  and  numerous  factors  are  left  out  of  the  problem,  only  a 
nominal  and  easy  conclusion  is  reached ;  and  the  real  task  is  no  nearer 
done  than  it  was  at  first.  But  herein  is  a  sort  of  prudence  ;  for  if 
we  state  all  the  objections  and  difficulties  that  oppose  our  theories, 
it  may  chance  that  the  reader  may  think  that  we  have  not  answered 
them ;  and  this,  according  to  Shaftesbury,  is  the  common  fate  of 
those  who  would  be  fair  authors.  Our  author  has  taken  a  bond 
against  such  a  fate.  He  has  undertaken  to  make  not  only  a  con- 
vincing argument,  but  one  that  shall  be  conclusive ;  to  close  cycles 
of  dispute  with  decisive  words.  But  no  conclusive  argument  can 
ever  be  made  if  it  takes  in  all  the  premises  :  there  are  a  thousand 
hooks  on  which  doubt  may  be  hung,  a  thousand  crevices  in  which 
the  lance  of  the  enemy  may  find  a  lodgment ;  though  dogmatism 
may  think  to  conceal  its  defects  by  affecting  to  be  blind. 

Nor  is  it  a  very  good  sign  that  the  author  begins  by  decrying  De 
Tocqueville  as  a  '^superficial  writer."     To  do  this  when  treating  of 
the  same  subject  with  De  Tocqueville  demands  a  good  deal  of  self 
confidence.     The  name  of  De  Tocqueville  has  been  thought  to  be 
a  very  respectable  one  in  the  world  of  letters.     Considering  his  life 
of  severe  labor,  it  may  be  said  that  he  wrote  but  little,  and  he  pub- 
lished only  a  small  part  of  that.    Somewhere  he  says  that  he  worked 
hard  sometimes  for  many  months  without  writing  a  full  page  of  his 
**  Ancient  Regime."     His  works  on  America  were  written  with  the 
utmost  deliberation  and  circumspection.    A  small  volume  might  be 
made  up  of  encomiums  passed  upon  them  by  men  of  the  highest 
distinction,  of  different  countries  and  of  opposite  views.     It  has 
gone  through  sixteen  editions  in  France.    It  has  been  translated 
into  every  language  of  Europe.     In  England  and  America  it  has 
been  often  republished,  and  has  been  popular  even  in  the  transla- 
tion of  Reeve,  the  heaviest  and  most  lumbering  translation  ever 
made  of  anything.    And  everywhere  the  work  is  still  in  constant 
demand.      Such  is  the  Philistine  that  Dr.  Von  Hoist  is  appointed 
to  slay. 

There  is  a  reason  for  the  hostility.  De  Tocqueville,  an  aristocrat 
by  birth  and  instinct,  beholding  the  march  of  democracy  "with  a 
sort  of  religious  terror,*'  divesting  himself  of  every  trace  of  passion, 
forces  his  thoughts  into  an  unruffled  current  that  faithfully  reflects 
every  object,  while  the  thoughts  of  our  author  are  so  broken  by 
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passion  as  to  reflect  nothing  clearly.  De  Tocqueville  perceived, 
not  without  an  agreeable  sentiment  of  admiration,  that  power  in  the 
United  States  is  so  diflused  as  to  make  liberty  a  natural  and  peren- 
nial product,  as  it  were,  of  the  soil  itself.  On  the  other  hand,  Von 
Hoist  sees  in  this  same  diflusion  of  power  only  a  hinderance  and 
obstruction  of  the  functions  of  the  general  government.  That  the 
Federal  government  should  not  be  omnipotent  in  all  things  is  to 
him  a  crude  anomaly.  In  no  very  reverent  spirit  he  says  that  the 
fathers  of  the  republic,  who  stood  up  for  a  partition  of  power  be- 
tween the  states  and  the  general  government,  **  ventured  to  out-do 
the  mystery  of  the  Trinity,  by  endeavoring  to  make  thirteen  one, 
while  leaving  one  thirteen."  Yet  it  is  intelligible  to  most  persons 
that  the  Federal  government  should  be  endowed  with  certain  defi- 
nite general  powers,  referring  to  the  interests  of  the  country  at 
large,  while  matters  of  purely  local  concern  should  be  left  to  the 
diifferent  states.  The  theory  may  be  bad ;  it  may  be  difficult  to 
perceive  the  exact  equilibrium  which  it  demands,  but  it  cannot  be 
disposed  of  summarily  as  being  something  transcending  human  con- 
ception. It  has  found  a  place  in  many  other  governments ;  and 
where  the  theory  is  not,  the  practice  extensively  prevails ;  for  even 
the  most  centralized  government  habitually  establishes  local  bu- 
reaux or  subordinate  centres  of  administration,  which  practically 
possess  a  certain  degree  of  independence. 

The  author  supports  his  views  throughout  in  a  manner  that  hardly 
does  justice  to  the  intelligence  of  the  average  reader.  Of  this 
manner  we  have  just  mentioned  one  example.  Out  of  mere  regard 
for  space,  we  shall  only  mention  four  others  in  order  to  show  the 
methods  of  a  writer  compared  with  whom  De  Tocqueville  is  assumed 
to  be  superficial. 

1.  He  contends  that  the  states  are  in  all  things  subservient  and 
subordinate  to  the  Federal  government,  because  they  were  not 
states  until  the  establishment  of  the  latter :  they  were  colonies. 
But  certainly  the  communities  were  the  same  notwithstanding  the 
change  of  name ;  and  the  fallacy  is  a  merely  verbal  one,  which  any 
school-boy  during  his  second  week  in  logic  would  detect. 

2.  The  submission  of  the  Articles  of  Confederation  to  the  legis- 
latures of  the  several  states  is  not  deemed  by  him  a  circumstance 
favorable  to  his  argument.  His  manner  of  getting  rid  of  the  fact 
is  characteristic.  He  says,  in  short,  that  the  Congress  was  a  revolu- 
tionary body,  and  hence  all  of  its  acts  were  illegal.  But  the  legis- 
latures of  the  states  were  legally  constituted  under  British  law ;  there- 
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fore  they  could  not  action  a  proposition  at  war  with  the  principles 
on  which  they  were  established.  Hence  the  submission  to  the  leg- 
islatures was  a  mere  blunder,  and  had  no  significance.  We  do  not 
pretend  seriously  to  comprehend  how  an  illegal  act  of  a  legal  body 
should,  in  times  of  a  revolution,  be  of  less  consequence  than  the 
illegal  act  of  an  illegal  body;  but  any  way,  it  was  the  illegal  body 
that  made  the  submission.  When  it  comes  to  the  submission  of 
the  Constitution  of  the  United  States  to  the  state  legislatures,  the 
author  prudently  passes  the  subject  over  in  silence. 

3.  The  author  asserts  that,  after  the  adoption  of  the  Federal 
constitution,  those  who  had  been  most  opposed  to  it  made  the  most 
frequent  appeals  to  its  provisions.  This  he  complains  of  as  a 
wretched  perversity  and  gross  inconsistency.  Yet  the  Federal  con- 
stitution was  a  grant  of  power.  Those  who  opposed  it  did  so  on 
the  ground  that  the  grant  of  power  was  excessive.  It  was  there- 
fore perfectly  natural  and  perfectly  consistent  that  they  should  be 
the  first  to  object  to  the  exercise  of  that  power,  and  to  refer  to 
the  constitution  as  defining  the  character  and  extent  of  the  grant. 

4.  Let  us  turn  to  a  matter  of  a  little  different  kind.  After  the 
Revolution,  American  commerce  did  not  flourish.  The  reason  was 
not  far  to  seek.  Commerce  is  not  built  up  in  a  day.  The  country 
was  exhausted  by  the  war,  and  its  resources  were  but  poorly  devel- 
oped. Passing  by  these  obvious  causes,  and  returning  to  his  per- 
petual theme,  the  author  says  that  the  cause  of  the  depression  was 
the  want  of  a  strongly  centralized  government  to  make  treaties  of 
commerce  on  which  other  nations  could  securely  rely,  as  if  treaties 
of  commerce  could  make  commerce,  or  as  if  commerce  always 
flourished  under  despotism. 

It  would  be  easy  to  adduce  a  hundred  specimens  of  this  kind  of 
begging  of  the  question. 

The  author  is  no  less  peremptory  as  to  men  than  as  to  measures. 
He  falls  into  the  vulgar  error  of  confounding  morals  with  abstract 
theories;  and  he  condemns  whoever  differs  with  him  as  to  prin- 
ciples of  government  as  a  knave  and  a  demagogue.  He  has  a 
very  poor  opinion  of  the  constitution  of  the  United  States,  though 
he  is  at  but  little  pains  to  analyze  its  structure.  Of  the  Declaration 
of  Independence  he  thinks  still  more  unfavorably.  It  was  "a 
peculiarly  bold  fancy."  It  was  suited  ^'to  sap  the  foundation  of 
all  things,  to  lay  down  arbitrary  principles  as  unquestionable  truths^ 
which  would  willingly  have,  in  a  night,  overturned  the  state  and 
the  established  order  of  society,  to  make  them  accord  with  the 
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ideas  which  they  were  wont  to  call  *  natural  rights/  "  But  it  is  for 
the  author  of  the  Declaration  of  Independence  that  all  the  wells  of 
bitterness  are  exhausted.  Von  Hoist  knows  no  moderation  in  either 
praise  or  blame.  The  following  is  an  estimate  of  the  character  of 
Jeifferson  : 

'*  As  he,  partly  from  interest  and  partly  because  misled  by  his 
idealistic  reveries,  concealed  his  ambition  under  the  mask  of  the 
greatest  simplicity,  stoical  indifference,  and  even  disinclination  to 
accept  any  political  honor  or  dignity,  so,  too,  his  conscience  was 
not  precisely  what  would  be  called  tender  in  the  weighing  and 
measuring  of  words,  whether  his  own  or  those  of  others.  Such  a 
character  could  scarcely  always  resist  the  temptation  to  make  ink 
and  paper  say  what,  in  his  opinion,  they  ought  to  say.  His  mode 
of  thought,  which  was  a  mixture  of  about  equal  parts  of  dialectical 
acuteness  and  of  the  fanaticism  of  superficiality,  as  short-sighted  as 
it  was  daring,  made  this  a  matter  of  more  difficulty.  Hence  it  is 
that  not  the  slightest  weight  should  be  attached  a  priori  to  his 
interpretation  of  the  constitution.*' 

There  is  much  more  of  the  same  sort.  This  happens  to  recall 
the  comments  of  De  Quincy  on  a  couplet  of  Savage  Landor : 

"  *  A  roar !  what  wretch  that  nearest  us  ?  what  wretch 
Is  that,  with  eyebrows  white  and  slanting  brow  ?  * 

But  what,  then,  were  the  *  wretch's*  crimes?  The  white  eyebrows 
I  confess  to ;  those  were  certainly  crimes  of  considerable  magni- 
tude ;  but  what  else  ?  * ' 

It  is  not  that  Jefferson  was  not  a  kind  and  affectionate  hus- 
band and  father,  a  sympathetic  friend,  a  dispenser  of  a  generous 
hospitality,  honest  in  all  his  dealings,  a  man  of  vast  and  varied 
'attainments,  a  most  instructive  and  entertaining  companion,  taking 
his  place  easily  everywhere  with  the  foremost  men  of  his  time ;  but 
he  had  incorrect  theories  of  government ;  and  therefore  he  was  a 
bad  man.  This  vicious  circle  of  reasoning  has  formed  the  ground 
of  all  religious  and  political  persecution.  But  the  author  must 
simplify  character  just  as  he  simplifies  history ;  and  to  suppose  a 
man  as  having  erroneous  views  without  being  totally  depraved, 
would  be  to  render  investigation  too  complicated.  There  is  no 
perspective,  no  shading  of  colors,  no  neutral  tints:  the  pictures 
are  in  staring  white  and  black.  Men  naturally  exaggerate,  and 
language  partakes  of  our  infirmities  of  thought.  We  have  many 
words  to  express  every  extreme  of  good  and  evil,  though  we  rarely 
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find  proper  objects  to  which  to  apply  them.  Passion,  however, 
which  has  no  time  to  think,  needs  a  copious  vocabulary,  lest  it 
might  not  find  a  word  at  all ;  but  when  men  write  history  they  have 
time  to  select  their  phrases  for  the  expression  of  truth,  whose  shy 
limitations  seem  to  exile  it  from  the  dogmatic  forms  of  common 
speech,  which  has  few  or  no  single  words  or  epithets  to  describe 
man,  for  instance,  just  as  he  is,  neither  supremely  good  nor  hope- 
lessly bad.  But  this  delicate  art  of  painting  the  exact  truth^  so  that 
it  may  appear  just  as  it  is,  neither  violent  nor  tame,  compounded, 
as  it  usually  is,  of  many  simples,  is  a  thing  which  the  author  leaves 
for  **  superficial  "  writers.  Instead  of  a  careful  study  of  the  gov- 
ernment of  the  United  States,  he  gives  us  invective ;  instead  of  a 
nice  discrimination  of  individual  character,  he  gives  us  epithets; 
and  yet,  with  a  strange  inconsistency,  he  continually  warns  the 
reader  against  the  partisan  tendency  of  American  writers.  In  his 
preface  he  expresses  an  apprehension  that  h^  may  not  be  thought 
to  '*  feel"  with  the  Americans ;  but  we  cannot  lay  that  fault  to  his 
charge.  His  book  reads  so  much  like  the  production  of  many 
of  our  "  thoughtful  statesmen,"  that  it  would  almost  seem  as  if  he 
had  purposely  copied  their  style.  The  publishers  promise  us  two 
more  volumes  of  the  same  kind.  A  fierce  diatribe  running  through 
three  volumes  will  afford  a  tolerable  test  of  the  perseverence  of  the 
reader.  The  text  of  the  whole  discourse  is  contained  in  the  last 
line  of  the  present  volume.  It  is  a  quotation  from  Bismarck: 
**  Sovereignty  can  only  be  a  unit,  and  it  must  remain  a  unit, — the 
sovereignty  of  law.'*  The  last  four  words  appear  to  be  superfluous. 
According  to  this  view,  the  whole  American  government  is  based 
on  a  delusion  and  a  crime ;  for  the  Revolution  was  a  war  for  local 
government,  and  King  George  and  Lord  North  used  much  the 
same  language  as  Bismarck.  The  deformity  of  our  government  is' 
therefore  congenital,  and  is  probably  incurable. 

But,  on  the  whole,  the  most  valid  objection  to  the  book  is  its 
title.  The  name  '*  Constitutional  History  "  is  imposing,  and  in 
this  instance  is  unfair.  The  work  is  written  for  those  who  feel,  but 
is  addressed  to  those  who  think.  A  passionate  review  of  the  dead 
issues  of  the  operation  of  our  government  might  find  a  class  of 
readers  to  whom  it  would  be  acceptable ;  but  without  extrinsic  aid 
they  would  hardly  turn  to  the  present  treatise.  On  the  other  hand, 
many  will  take  it  up  in  the  hope  of  finding  a  calm  and  considerate 
examination  of  the  principles  upon  which  our  government  is 
founded ;  and  they  will  lay  it  down  with  a  sense  of  disappointment^ 
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an  impression  that  they  have  been  cheated  and  deceived.  Men 
have  a  perfect  right  to  get  up  books  of  this  kind,  though  their  util- 
ity may  be  questioned ;  but  there  is  at  least  an  obligation  on  them 
to  give  proper  names  to  their  wares.  As  nearly  everything  relat- 
ing to  the  past  goes  under  the  name  of  history,  this  work  may 
pass  for  something  of  that  kind  ;  and  if  a  history,  it  is  doubtless  a 
political  history.  But  a  constitutional  history  it  is  not.  Every- 
thing that  the  author  has  to  say  of  the  constitution  is  in  the  vein  of 
a  shrill  Phillipic.  It  is  to  him  simply  ambiguous,  temporizing, 
weak  and  vague.  Of  the  great  body  of  judicial  decisions  that  have 
defined  its  language,  he  seems  to  know  nothing.  The  constitu- 
tional history  of  the  United  States  remains  to  be  written ;  and 
whoever  shall  conscientiously  undertake  the  task,  after  many  years 
of  patient  discipline,  as  we  may  trust,  will  derive  but  little  aid  from 
the  present  work.  He  will  only  see  how  dialectics  have  been  per- 
verted, how  serious  questions  have  been  obscured  by  feverish 
declamation.  He  may,  however,  find  it  of  some  value  in  teaching 
him  what  to  avoid. 

We  have  had  no  opportunity  of  comparing  the  translation  with 
the  original.  The  English,  at  least,  is  very  good.  The  paper  and 
type  of  the  volume  are  excellent ;  but  the  orthography  is  in  the 
lowest  style  of  the  art.  R. 

United  States  Reports,  Supreme  Court,  Vol.  91.  Cases  Ar- 
gued and  Adjudged  in  the  Supreme  Court  of  the  United  States. 
October  Term,  1875.  Reported  by  William  T.  Otto.  Vol.  i. 
Boston  :     Little,  Brown,  &  Co.     1876. 

Mr.  Otto's  first  volume  exhibits  a  modesty  which  furnishes  him  a 
roost  favorable  introduction  to  a  book-ridden  profession.  His  ac- 
cession to  the  high  distinction  of  reporter  of  the  decisions  of  our 
highest  court  was  attended  with  no  flourish  of  trumpets.  The  vol- 
ume before  us  has  been  merely  announced  through  the  press ;  and 
it  appears  now  without  parade  and  bearing  on  its  pages  no  words 
of  formal  introduction,  or  of  dedication  to  any  distinguished  indi- 
vidual ;  and  so  far  as  these  circumstances  speak,  they  seem  to  say 
that  these  reports  are  submitted,  to  be  judged  according  to  their 
merits.  If  they  are  found  to  be  meritorious  in  any  degree,  Mr. 
Otto  need  expect  from  the  profession  only  words  of  encouragment 
and  commendation. 

This  volume  does  not  present  all  the  decisions  made  at  the  Oc- 
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tober  term,  1875,  ^^  ^^^  Supreme  Court.  Indeed,  one  legal  journal 
alone  claims  to  have  published  fifty  of  the  opinions  filed  at  that 
term,  which  are  not  included  in  this  volume.  It  would  probably 
be  impracticable  to  embody  all  the  decisions  of  one  term  of  this 
overworked  court,  with  its  docket  crowded  as  at  present,  in  one 
fair-sized  book.  The  new  reporter  has  in  the  size  of  his  first  vol- 
ume, and  the  quantity  of  matter  it  contains,  done  all  that  could  be 
expected  of  him ;  and  far  more  than  has  been  his  predecessor's 
habit  to  do.  He  gives  us  in  this  volume  99  cases,  which  occupy 
730  of  Little,  Brown,  &  Co.'s  finely  printed  pages.  The  23d  vol- 
ume of  Mr.  Wallace,  which  was  his  last,  gave  us  43  cases,  occupying 
607  pages;  thus  furnishing  about  one-half  the  matter  in  the  same 
compass,  as  compared  with  Mr.  Otto*s  first  volume. 

In  2 2d  Wallace  we  had  48  cases,  with  a  space  of  648  pages. 

The  mechanical  execution  of  the  volume  is  excellent,  being  in 
the  well-known  style  for  which  the  publishers  are  now  famous. 
Fine  paper,  a  clear,  full  page,  and  beautiful  typography,  such  as 
are  here  exhibited,  lead  the  profession  to  wish  they  could,  by  some 
constitutional  legislation,  be  made  a  standard  to  which  all  la^  pub- 
lishers should  be  required  to  conform.  The  reporter  has  done 
more  to  achieve  this  mechanical  success  than  is  included  in  his 
choice  of  a  publisher.  We  observe  with  pleasure  that  the  has  given 
us  all  citations  of  authority  in  their  proper  place  in  the  body  of  the 
text,  instead  of  sprinkling  them  about  in  foot-notes.  We  return  to- 
him  most  hearty  thanks  for  this  departure  from  the  inconvenient 
practices  of  his  predecessor. 

As  to  the  character  of  the  selections  made  by  the  reporter  from 
his  "embarrassment  of  wealth"  of  cases,  it  would  be  ungracious 
to  attempt  to  discriminate,  or  to  criticise  the  absence  of  any,  unless 
with  knowledge  of  the  motives  influencing  his  action  In  our  ig- 
norance of  these,  it  is  difficult  to  see  why  the  notable  omission 
occurs  of  the  cases  of  the  United  States  v.  Reese,  ef  a/.,  and  the 
United  States  v.  Cruikshank,  coming  up  from  Kentucky  and  Louis- 
iana respectively,  in  which  the  court  examined  and  construed  sec- 
tions 3,  4  and  6  of  the  act  of  May  31,  1870,  known  as  the  Enforce- 
ment Act  under  the  fifteenth  amendment  to  the  constitution. 
Perhaps  these  cases  were  reserved  for  a  future  volume. 

So,  also,  the  cases  of  Henderson  v.  Wickham  and  Commissioners 
of  Immigration  v.  North  German  Lloyd,  opinion  by  Miller,  J.,  in 
which  the  Passenger  Cases  in  7  Howard  are  reconsidered )  and 
Blease  v.  Garlington,  (see  3  Cent.  Law.  Jour.  236,)  in  which  Chief 
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Justice  Waite's  opinion  settles  the  formerly  doubtful  point  that  the 
rule  allowing  oral  evidence  to  be  taken  in  equity  causes  was  repealed 
by  the  Revised  Statutes,  sec.  862,  are  worthy  of  a  place  in  this  or 
some  later  volume  of  the  regular  reports.  Other  important  cases 
may  be  named,  which  we  trust  may  appear  in  2d  Otto,  already  an- 
nounced. 

It  would  seem  that  the  case  of  Piedmont  and  Arlington  Life  Ins* 
Co.  v.Ewing,  at  the  same  term,  (omitted  from  this  volume,)  deciding 
that  when  the  truth  of  the  statement  in  the  application  for  life 
insurance  is  at  issue,  the  burden  of  proof  is  not  always  on  the 
assured,  (see  9  Chic.  Legal  News,  p.  9,)  is  of  as  much  importance 
and  general  interest  as  the  case  of  JEtna.  Life  Ins.  Co.  v.  France, 
which  is  here  reported  at  page  510,  and  which  decides  that  state- 
ments made  in  such  an  application,  warranted  by  the  insured,  must 
be  strictly  true,  without  reference  to  their  materiality.  (Following 
Jeffries  v.  Life  Ins.  Co.,  22  Wall.  47.) 

Again,  we  observe  that,  in  the  case  of  Forsythe  v.  Kimball,  re- 
ported at  page  291,  F.  sought  by  bill  in  equity  to  set  off  some  debts 
of  other  parties,  amounting  to  about  85,000,  which  he  claimed  to 
have  assumed  by  parol  to  pay,  against  an  amount  (|  11,000)  due 
him  from  an  insurance  company  for  losses  of  insured  property  by 
fire.  The  court  refused  to  permit  this,  on  the  ground  that,  in 
equity  as  at  law,  parol  evidence  is  inadmissible  to  vary,  qualify, 
contradict,  add  to,  or  subtract  from,  the  absolute  terms  of  a  written 
contract.  This  point  is  clearly  made  ;  but  the  casual  reader  will 
enquire,  why  should  a  person  ask  from  a  court  of  equity  leave  to  set 
off,  against  a  debt  due  to  him  from  a  corporation,  the  debts  due  to 
the  latter  from  other  parties  ?  Was  Forsythe  the  original  of  the 
fabled  Dutchman,  who  insisted  that  his  debtor  who  had  just  exe- 
cuted a  promissory  note,  should  hold  the  note,  so  as  to  keep  him- 
self reminded  that  he  must  pay  it  ?  Or  have  we  in  this  case  of 
Forsythe  v.  Kimball  merely  *'  a  new  way  to  pay  old  debts  ?  *' 

Some  person  in  the  record,  presumably  the  defendant  Kimball,, 
is  spoken  of  in  the  opinion  as  "  the  assignee  ;"  and  it  appears  the 
losses  named  were  incurred  in  the  great  Chicago  fire  of  187 1.  It 
is  inferable  from  these  circumstances  that  the  insurance  company 
was  insolvent,  that  Kimball  was  its  assignee,  and  that  Forsythe 
sought  a  set-off  as  to  the  small  /n?  rafa  that  was  due  him  on  his^ 
claim.  These  material  facts  do  not,  however,  appear  clearly  in  the 
report ;  and  the  reporter's  remark  that  "  the  facts  are  stated  in  the 
opinion  of  the  court"  is  in  this  instance  insufficient.     Forsythe 
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was  allowed  in  this  case  to  set  off  his  pro  rata  share  or  dividend 
against  his  own  note  for  8800.  We  are  reminded  in  this  connec- 
tion of  the  companion  case  of  Scammon  v.  Kimball,  (see  3  Cent. 
Law  Jour.  577,)  decided  at  the  same  term,  but  which  the  reporter 
has  omitted  from  this  volume.  In  this  case,  Scammon  was 
not  permitted  to  set-off,  as  between  himself  and  Kimball  as  as- 
signee of  the  same  insurance  company  above  referred  to,  the  pro 
rata  amount  coming  to  him  on  account  of  his  losses  by  fire,  against 
his  own  balances  of  unpaid  stock  of  the  company  3  but  was  required 
to  make  up  his  unpaid  stock  subscriptions  in  full.  This  case  might 
well  have  been  allowed  to  accompany  the  Forsythe  case ;  especially 
in  view  of  the  other  cases  appearing  in  this  volume  of  Upton  v. 
Tribilcock,  Sanger  v.  Upton,  and  Webster  v.  Upton.  These  were 
all  cases  instituted  by  Upton  as  assignee  of  the  bankrupt  Great 
Western  Insurance  Company,  and  the  opinions  were  rendered  by 
three  several  judges.  In  Tribilcock's  case,  he  was  compelled  to  pay 
his  unpaid  stock  subscriptions,  against  his  defence  that  he  had  been 
estopped  and  defrauded  into  making  them,  where  it  appeared  that 
he  had  ample  opportunity  to  know  the  alleged  fraud,  and  to  disaf- 
firm his  subscription  prior  to  the  bankruptcy  of  the  company.  In 
the  Sanger  and  Webster  cases,  it  was  held  that  the  mere  ownership 
in  a  corporation  of  stock  implies  a  promise  to  pay  all  lawful  calls 
thereon,  and  renders  the  holder  liable  to  a  suit  to  recover  the 
amounts  unpaid.  All  these  three  cases,  as  well  as  Scammon  v. 
Kimball,  follow  the  principle  of  Sawyer  v.  Hoag,  17  Wall.  610, 
that  the  capital  stock  of  a  corporation  is  a  trust  fund  for  the  pay- 
ment of  its  debts  to  its  creditors,  which  must  in  all  cases  be  applied 
to  that  purpose  pro  rata. 

Others  of  the  cases  reported  by  Mr.  Otto  in  this  volume  are 
worthy  of  more  than  a  passing  notice.  In  Mayer  v.  Hellman,  p. 
496,  it  was  held  that  a  voluntary  assignment  by  a  debtor,  for  the 
use  and  benefit  of  all  his  creditors,  and  without  conditions  or 
preferences,  when  made  more  than  six  months  prior  to  the  assign- 
or's bankruptcy,  is  not  open  to  an  attack  from  his  assignee  in 
bankruptcy.  This  ruling  is  based  mainly  on  the  limitation  pre^ 
scribed  by  the  Bankrupt  Act;  but  it  was  also  said  that  such  an  as- 
signment is  not  generally  void  or  voidable  as  to  creditors.  But  can 
it  be  deemed  void  as  to  the  Bankrupt  Act  and  the  assignee  appointed 
thereunder,  when  made  within  the  time  named  in  the  act  as  to 
conveyances  deemed  obnoxious  to  that  act  ? 

The  court  was  asked  by  counsel  on  each  side  to  decide  this  ques- 
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tion,  but  declined,  not  deeming  it  necessary  to  the  disposition  of 
the  case ;  while  referring  with  favor  to  the  position  assumed  in 
behalf  of  the  voluntary  assignment,  that  it  could  not  be  considered 
a  preference,  nor  in  any  manner  obnoxious  to  the  act,  because  it 
was  really  in  harmony  therewith;  and  aimed  to  accomplish  the 
same  result  (in  part)  by  readier  means.  Exactly  the  opposite  of 
this  doctrine  was  held  by  Emmons,  J.,  in  the  sixth  circuit,  in  the 
subsequent  case  of  Globe  Ins.  Co.  v.  Cleveland  Ins.  Co.,  reported 
in  8  Chicago  Legal  News,  258,  where  such  an  assignment  is  held 
to  be  per  se  an  act  of  bankruptcy,  and  therefore  absolutely  void 
under  the  Bankrupt  Act.  In  this  connection,  it  is  noticeable  that 
Congress,  in  the  act  of  July  26,  1876,  carried  its  amendment  of  the 
Bankrupt  Act,  upon  this  subject,  no  farther  than  to  provide  that 
such  a  voluntary  assignment  prior  to  bankruptcy  should  not  of  itself 
be  a  bar  to  the  debtor's  discharge.  The  Supreme  Court  may  yet 
be  called  on  to  determine  distinctly  whether  it  approves  or  disaf- 
firms the  doctrine  enunciated  by  Judge  Emmons,  that  such  as- 
signment is  in  itself  void  as  to  the  assignee  and  the  creditors  whom 
he  specifically  represents. 

In  two  other  instances,  however,  Congress  has  passed  amend- 
ments to  clear  up  doubtful  paints  under  the  Bankrupt  Law,  which 
the  Supreme  Court  has  in  this  volume  subsequently  held  to  have 
been  an  unnecessary  precaution,  viz. :  In  Lathrop  v.  Drake  it  was 
held  that  an  assignee  may  sue  to  recover  assets  of  the  estate  in 
a  circuit  court,  in  any  district  other  than  that  in  which  he  was 
appointed ;  and  in  Lamp  Chimney  Co.  v.  Brass  and  Copper  Co., 
it  was  held  that  a  creditor  of  a  bankrupt  corporation  may  sue  it 
and  recover  judgment  on  his  claim,  crediting  the  amount  of  div- 
idend he  may  have  received. 

Raymond  v.  Thomas,  p.  712,  holds  that  the  order  of  a  military 
commander  in  South  Carolina,  in  1868,  annulling  a  decree  ren- 
dered by  a  court  of  chancery,  in  a  case  within  its  jurisdiction,  was 
void.  Earle  v.  McVeigh,  p.  503,  avoids  a  judgment  founded  on  a 
notice  posted  on  the  door  of  a  house  where  defendant  had  lived, 
but  from  which  he  and  his  family  had  been  absent  seven  months  in 
the  lines  of  the  Confederate  army ;  it  was  not  in  this  case  his 
**  usual  place  of  abode." 

United  States  v.  McKee,  p.  442,  is  a  case  of  much  longer  stand- 
ing than  Crosby  v.  Buchanan,  in  23  Wall.,  and  possessed  of  almost 
as  many  romantic  features ;  and  the  court  disposed  of  it  by  allowing 
interest  upon  a  Revolutionary  claim  from  1779  ^^  ^^^  present  time. 
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Welton  V.  Missouri,  p.  275,  a  writ  of  error  to  the  Supreme  Court  of 
Missouri,  in  a  case  of  some  celebrity,  determines  that  a  state  license 
tax  on  peddlers  who  sell  goods  made  in  another  state,  not  also  lev- 
ied on  those  selling  goods  made  within  the  state,  is  in  conflict  with 
the  power  of  Congress  to  regulate  commerce  among  the  states,  and 
must  be  disregarded. 

Kohl  V.  United  States,  p.  367,  sustains  not  only  the  eminent 
domain  of  the  United  States  government,  but  also  the  jurisdiction 
of  the  Federal  courts,  inherent  and  independent  of  state  tribunals, 
to  entertain  proceedings  for  the  condemnation  of  property  for  the 
public  purposes  of  the  United  States. 

armers'  and  Merchants'  National  Bank  v.  Bearing,  p.  29,  denies 
the  amenability  of  the  national  banks  to  the  usury  laws  of  the  states, 
and  holds  that  the  National  Banking  Act  establishes  the  only  pen- 
alties that  may  be  imposed  on  such  banks  in  cases  where  usury  has 
been  taken  or  reserved.  This  case  was  a  writ  of  error  to  the 
Court  of  Appeals  of  New  York,  and  reversed  the  ruling  of  that 
court. 

In  Nudd  V.  Burrows,  p.  426,  the  Federal  Practice  Act  of  1872, 
assimilating  "  the  practice,  pleadings  and  forms,  and  modes  of  pro- 
ceeding, in  civil  causes,  other  than  equity  and  admiralty  causes," 
in  the  Federal  courts,  **as  near  as  may  be'*  to  those  obtaining  in 
the  courts  of  the  respective  states,  was  held  not  to  apply  to  or.  con- 
trol in  any  manner  the  ''personal  administration  by  the  judge  of 
his  duties  while  sitting  upon  the  bench.'*  The  appellate  court 
upheld  the  circuit  judge  in  his  refusal  to  conform  to  a  state  law 
requiring  all  instructions  to  juries  to  be  submitted  in  writing,  and 
to  be  taken  by  the  jury  in  their  retirement ;  and  said  :  "  The  per- 
sonal conduct  and  administration  of  the  judge  in  the  discharge  of 
his  separate  functions,  is,  in  our  judgment,  neither  practice ^  plead- 
ingf  nor  a  form  nor  mode  of  proceedingy  within  the  meaning  of  those 
terms  as  found  in  the  context." 

In  Eyster  v.  Gaff,  p.  521,  which  was  a  writ  of  error  to  the  Su- 
preme Court  of  Colorado,  a  proceeding  in  the  territorial  court  to 
foreclose  a  mortgage,  and  a  consequent  sale  and  divestiture  of  title, 
were  upheld ;  notwithstanding  the  mortgagor  had  become  a  bank- 
rupt pending  such  proceedings,  and  his  assignee  was  not  made  a 
party.  It  was  held  that  the  same  rule  would  apply,  whether  the 
mortgagor  had  lost  the  legal  title  by  his  mortgage,  and  had  only 
an  equity  of  redemption,  or  held  the  legal  title  until  foreclosure  ; 
in  either  case  the  assignee  has  no  greater  rights,  and  is  no  more  a 
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necessary  party,  than  would  be  any  vendee  of  the  mortgagor  who 
might  \y\iy  pendente  Hie. 

The  court  exploded  a  fallacy  which  has  been  quite  generally  en- 
tertained, in  respect  to  the  effect  of  the  Bankrupt  Law  on  pending 
suits,  and  tersely  said  :  "  It  is  a  mistake  to  suppose  that  the  Bank- 
rupt Law  avoids  of  its  own  force  all  judicial  proceedings  of  the 
state  or  other  courts,  the  instant  one  of  the  parties  is  adjudged  a 
bankrupt.  There  is  nothing  in  the  act  which  sanctions  such  a  prop- 
osition." This  overrules  the  decisions  of  the  lower  courts  in  sev- 
eral districts. 

Besides  cases  like  the  foregoing,  involving  questions  peculiar  to 
the  jurisprudence  of  the  Federal  courts,  we  find  in  this  volume  sev- 
eral cases  in  which  are  considered  important  questions  of  mercantile 
law,  from  which,  as  a  sample,  may  be  selected  Hoover  v.  Wise,  p. 
308.  Hoover,  as  assignee  in  bankruptcy,  appointed  in  Nebraska, 
sued  in  the  state  courts  in  New  York  to  recover  moneys  collected 
from  his  bankrupt  after  commission  of  acts  of  bankruptcy.  The 
Nebraska  lawyer  who  made  these  collections,  and  who,  it  seems, 
kept  the  money  himself,  had  knowledge  of  these  acts  of  bankruptcy, 
and,  knowing  the  insolvency  of  the  debtor,  procured  his  confession 
of  judgment  within  four  months  prior  to  the  bankruptcy.  But  this 
lawyer  had  been  employed,  not  directly  by  the  creditor,  but  by  a 
mercantile  agency  in  New  York  City,  to  which  the  collection  had 
been  entrusted  by  the  creditor.  The  courts  of  New  York  decided 
that  the  mercantile  agency  in  this  case  was,  like  a  bank  in  similar 
cases,  an  independent  actor  undertaking  the  collection,  and  that 
the  agency  and  fraudulent  knowledge  of  the  Nebraska  lawyer  were 
referable  to  the  mercantile  agency  alone,  and  not  to  the  creditor. 
From  this  judgment  a  writ  of  error  was  taken  to  the  Supreme  Court 
of  the  United  States,  which  affirmed  the  judgment  in  an  opinion 
delivered  by  Hunt,  J.,  based  on  the  considerations  above  stated. 
In  this  view  of  the  case,  as  there  was  no  violation  of  the  Bankrupt 
Act  committed,  the  question  recurs,  where  was  the  Federal  question 
in  the  case  which  could  give  the  United  States  Supreme  Court 
jurisdiction  ?  On  the  case  as  stated  by  Justice  Hunt,  should  not 
the  judgment  of  the  court  have  been  a  disclaimer  of  jurisdiction, 
instead  of  an  affirmance  of  the  New  York  judgment  ?  The  dissent- 
ing opinion  of  Justices  Miller,  Clifford  and  Bradley,  which  is  appar- 
ently the  sounder  opinion,  is  based  on  the  pregnant  facts,  that  the 
employments  of  both  the  mercantile  agency  and  the  attorney  were 
contracts  of  agency  purely,  and  that  the  attorney  necessarily  and 
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properly  made  the  collection  in  the  name  of  the  creditor ;  whereas 
it  is  far  different  in  case  of  a  bank,  which  collects  mercantile  paper^ 
not  as  a  mere  agent,  but  in  its  own  name  as  an  independent,  inter- 
vening actor.  In  this  view  of  the  case,  the  fraudulent  conduct  of 
the  lawyer  would  affect  his  principal,  the  creditor,  and  through  this 
consideration,  perhaps,  the  Federal  court  might  have  acquired 
jurisdiction ;  but  how  otherwise,  it  is  difficult  to  see. 

Mr.  Otto's  first  volume  includes,  also,  besides  numerous  other 
cases  of  general  interest  in  different  departments  of  the  law,  the 
usual  number  of  cases  in  admiralty  and  patent  law,  as  well  as  cases 
based  on  claims  against  the  government,  and  cases  involving  ques- 
tions of  practice.  Among  the  latter,  it  may  be  noted  that  the  court 
was  actually  called  upon  in  Roemer  v.  Simon  to  adjudicate  that  it 
could  not  receive  new  evidence  prepared  after  an  appeal  had  been 
taken ! 

In  patent  law,  the  case  of  Brown  v.  Piper,  p.  37,  is  noticeable  by 
reason  of  the  extent  to  which  the  court  consented  to  take  judicial 
cognizance  of  well-known  facts.  As  judicial  knowledge  had  here- 
tofore been  taken  of  the  meaning  and  popular  understanding  of 
"  the  fable  of  the  frozen  snake,"  so  it  is  here  taken,  as  to  the  com- 
mon use  of  cold  and  freezing  mixtures  as  a  preservative,  and  patents 
based  on  the  application  of  such  agencies  are  held  void  for  want  of 
novelty.  In  this  connection,  reference  is  made  to  Lord  Bacon's 
final  experiment  of  preserving  poultry  by  means  of  snow,  which  he 
made  imprudently  and  caused  his  last  illness. 

The  references  we  have  made  to  the  cases  reported  by  Mr.  Otto 
will  doubtless  suffice  to  show  that  this,  his  first  volume,  is  as  full  of 
interesting  matter  "as  an  egg  is  of  meat."  It  could  scarcely  be 
otherwise,  because  of  the  high  character  of  the  court,  the  great  and 
wide  range  of  cases  appealed  to  it,  and  the  importance  of  the  ques- 
tions involved. 

It  is  impossible  to  rise  from  the  examination  of  this  volume  With- 
out a  conviction  of  the  elevated  tone  and  the  admirable  integrity 
of  the  court,  traceable  plainly  to  the  conservative  influences  which 
positions  so  exalted  and  responsibilities  so  vast  always  exert  over 
men  of  education,  candor  and  sincere  convictions.  Some  of  the 
expressions  contained  in  the  decisions  in  this  volume  are  worthy  to 
be  preserved,  read  and  studied,  and  taught  diligently  to  the  youth 
of  the  land,  as  antidotes  to  many  of  the  baleful  doctrines  of  loose 
political,  mercantile  and  social  morality  which  are  abroad  among 
our  people,  and  the  assertion  of  which  alone  is  a  mark  of  degencr- 
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acy.  Pertinent  to  the  law  as  to  written  contracts,  it  is  said :  *' A 
contractor  must  stand  by  the  words  of  his  contract ;  and,  if  he  will 
not  read  what  he  signs,  he  alone  is  responsible  for  his  omission," 
(p.  50).  Stock  speculations  and  stock  gambling  are  thus  stigma- 
tized :  ''  The  idea  that  the  capital  of  a  corporation  is  a  foot-ball,  to 
be  thrown  into  the  market  for  purposes  of  speculation,  that  its  value 
may  be  elevated  or  depressed  to  advance  the  interests  of  its  man- 
agers, is  a  modern  and  wicked  invention."  Upton  v.  Tribilcock,  p. 
48.  So,  again,  of  the  duties  devolving  on  the  directors  of  such  cor- 
porations :  ''  That  a  director  of  a  joint-stock  corporation  occupies 
one  of  those  fiduciary  relations  where  his  dealings  with  the  subject- 
matter  of  his  trust  or  agency,  and  with  the  beneficiary  or  party 
whose  interest  is  confided  to  its  care,  is  (sic)  viewed  with  jealousy 
by  the  courts,  and  may  be  set  aside  on  slight  grounds,  is  a  doctrine 
founded  on  the  soundest  morality."  Twin  Lick  Oil  Co.  v.  Mar- 
bury,  p.  588.  Other  instances  of  like  wholesome  utterances  are 
familiar  to  all  students  of  the  present  Supreme  Bench.  One  striking 
quality  of  the  foregoing  extracts  is  their  terseness.  Indeed,  it  has 
been  remarked  by  many  members  of  the  profession  that  the  judges 
of  this  high  tribunal  are  advancing  in\the  habit  of  condensing  their 
decisions,  so  that  often  their  utterances  are  distinguished  at  once 
by  a  brevity  of  expression  and  a  breadth  of  meaning.  Thus,  it  is 
said,  in  Wei  ton  v.  Missouri :  **  Commerce  is  a  term  of  the  largest 
import.  It  comprehends  intercourse  for  the  purpose  of  trade  in  any 
and  all  its  forms,"  (p^g^  280.)  And  again,  as  illustrative  of  those 
principles  of  pleading  which  exist  independently  of,  and  cannot  be 
controlled  or  limited  by,  mere  forms:  "Special  pleading  is  still 
allowed  in  certain  jurisdictions ;  and  if  the  plaintiff  and  defendant 
in  such  a  forum  elect  to  submit  their  controversy  in  that  form  of 
pleading,  the  losing  party  must  be  content  to  abide  the  consequences 
of  his  own  election."     Gould  v.  Evansville  R.  R.  Co.,  p.  527. 

If  our  courts  can  by  common  consent  imitate  a  general  practice 
of  thus  crystallizing  all,  or  even  the  greater  part,  of  their  decisions 
into  compact  forms  of  expression  like  those  cited,  the  profession 
may  be  encouraged  to  hope  that  a  limit  can  be  found  to  the  present 
redundance  of  our  books  of  reports. 

Reflecting  upon  the  vast  power  exercised  by  this  high  court,  and 
the  apparently  slight  tenure  of  the  responsibility  to  which  it  is  sub- 
jected, it  is  comforting  to  every  lover  of  his  country  to  observe  the 
fiminent  conservatism  which  has  always  characterized  the  utterances 
of  the  Supreme  Court,  even  in  times  of  the  greatest  partisan  excite- 
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ment.  In  this  one  feature  at  least  of  our  three -fold  sjrstem  of  gov- 
ernment, it  is  evident  that  the  founders  of  our  constitution  made 
no  mistake.  This  branch  *of  our  republican  experiment  has  cer- 
tainly been  subjected  already  to  the  fullest  and  most  severe  tests. 
However  our  other  departments  of  government  may  have  ben{ 
under  the  strain  of  partisan  excesses,  the  courts  have  certainly 
remained  a  firm  bulwark  of  American  liberty.  So  we  may  close 
our  centennial  year  in  the  well-grounded  hope  that  our  grand -child- 
ren will  be  enabled  to  celebrate  the  second  centennial  of  the 
republic.  J.  O.  P. 

• 

A  Digest  of  the  Law  of  Insurance.  Being  an  analysis  of  Fire, 
Marine,  Life,  and  Accident  Insurance  Cases,  adjudicated  in  the 
Courts  of  England,  Ireland,  Scotland,  the  United  States  of 
America,  and  Canada,  commencing  with  the  earliest  reported 
adjudications,  and  continued  to  the  present  time.  By  Oliver 
B.  SAN3UM,  Counsellor  at  Law,  Chicago,  Ills.  (Late  of  the 
Island  of  Barbados,  British  West  Indies.)     Chicago  :     Callaghan 

&  Co.    .1876. 

• 

The  enterprising  publishers  burst  upon  us  early  in  November  last 
with  this  bulky  octavo  of  790  pages,  almost  without  an  announce- 
ment. Their  part  of  the  work,  viz.,  press-work  and  binding,  are 
in  their  usual  excellent  style.  Except  as  to  a  number  of  errors  in 
proofreading,  the  only  improvement  necessary  in  the  mechanical 
part  of  the  work — ^and  this  is  a  matter  quite  as  much  for  the  com- 
piler as  for  the  publisher — would  be  the  employment  of  more  fre- 
quent catch-words  in  bold-faced  type,  suggesting  the  ultimate  or 
remote  topical  sub-divisions  of  the  cases  digested.  The  whole  ap- 
pearance of  the  work  is,  however,  so  handsome,  that  we  take  pleas- 
ure in  complimenting  both  the  publishers  and  the  compiler ;  the 
latter  especially,  as  this,  his  first  introduction  to  the  legal  profession 
of  the  United  States,  as  a  book  maker,  is  under  auspices  so  favora- 
ble. A  complete  Insurance  Digest  was  much  needed,  and  Mr. 
Sansum  will  receive  many  thanks  for  having  anticipated  and  en- 
deavored to  supply  the  want.  It  is  no  longer  an  open  question  that 
in  the  multitude  of  courts  under  our  duplex  system  of  government, 
we  must  have  all  possibly  books  of  ready  reference  in  the  leading 
specialties  of  our  cosmopolitan  practice. 

We  must,  however,  as  a  matter  of  duty — and  this  no  less  because 
he  is  a  stranger  from  another  land,  whom  we  are  glad  to  welcome. 
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— ^point  out  to  the  compiler  certain  errors  into  which  he  has  fallen 
in  this,  his  first  American  book. 

The  plan  upon  which  this  digest  is  constructed  is  indicated  as 
^  follows  in  the  preface  :  "  I  recognize  the  fact  that  classification  or 
arrangement  must  ever  remain  one  of  the  most  important  requisites 
of  a  Digest.  This  part  of  the  work  has  received  my  careful  atten- 
tion. In  determining  the  place  for  the  question,  its  general  name 
or  root,  the  judgment  given,  and  the  thing  carried  up  for  special 
examination,  have  been  kept  steadily  in  view,  in  the  order  men- 
tioned. To  illustrate :  if  the  question  came  up  on  a  motion  to 
arrest  the  judgment,  founded  upon  the  plaintiff's  insufficient  decla- 
ration, and  the  court  arrested  it,  the  question  properly  belongs  to 
'<  Pleading,"  (the  root,)  "What  Is  Not  Sufficient,"  (the  foundation 
of  the  judgment,)  "Of  Declaration,  Complaint,  Bill,  or  Petition," 
(the  declaration  being  the  thing  carried  up  for  special  examina- 
tion.) Or,  if  a  loss  occurred  before  delivery  of  the  policy,  followed 
by  a  refusal  to  recognize  the  claim,  on  the  ground  that  there  was 
no  contract  to  insure,  but  the  court  adjudged  that  there  was  a  com- 
pleted contract,  the  question  is  placed  under  ''Contract,"  (the 
root^  "Complete,"  (the  foundation  of  the  judgment,)  for  the  thing 
adjudged  is,  whether  there  was  a  completed  contract  between  the 
parties  at  the  time  the  loss  happened." 

In  this  it  will  be  seen  our  compiler  has  prescribed  for  himself  a 
commendably  severe  analysis.  But  we  fear  he  has  forgotten  or 
overlooked  one  fact  or  principle,  inherent  in  all  educational  mat- 
ters, and  which  all  teachers  and  book-makers,  and  the  closest  ana- 
lyst most  of  all,  should  ever  keep  in  mind.  It  is  this  :  that  while 
the  analytical  method  is  uniformly  the  best  mode  of  treating  any 
subject  for  the  teacher,  the  student  must  in  nearly  all  cases  learn,  or  at 
. least  commence  to  learn,  synthetically.  The  skilled  teacher  must 
be  perfectly  familiar  with  the  analysis  of  his  subject,  but  he  will 
generally  find  it  necessary  to  impart  instruction  in  the  synthetic 
method.  No  analysis  can  be^  theoretically  or  properly,  too  severe 
for  either  a  digest  or  a  philosophical  treatise  on  legal  subjects. 
But  the  profession  do  not  uniformly,  or  even  generally,  engage  in 
the  study  of  any  specialty  after  a  strictly  philosophical  method. 
Least  of  all  is  a  digest  resorted  to  in  the  hurry  and  press  of  pro- 
fessional engagements,  in  such  a  view  or  for  such  a  purpose.  Un- 
less, therefore,  the  analytical  digest  be  supplied  with  plentiful 
cross-references,  for  the  ready  aid  of  him  who  takes  it  up  for  syn- 
thetical examination,  its  use  will  be  exceedingly  limited.    In  the 
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matter  of  these  cross-references,  we  find  Mr.  Sansum's  digest  defi- 
cient. 

If  we  take,  for  instance,  the  English  case  of  MacKenzie  v.  Whit- 
worth,  in  the  Court  of  Exchequer,  L.  R.  lo  Ex.  142,  2$  Weekly 
Rep.  323,  affirmed  in  the  Court  of  Appeal,  24  Weekly  Rep.  287, 
which  decides  that,  since  the  repeal  of  the  statute  of  19  Geo.  II,  c. 
37,  sec.  4,  requiring  all  re-assurances  to  be  expressed  as  such  in  the 
face  of  the  policy,  a  contract  of  re-insurance  is  perfectly  valid, 
though  it  be  not  so  expressed  or  understood  at  the  time  it  is  made ; 
and  we^vish  to  find  what  other  ca$es,  if  any,  have  treated  of  this 
question,  (and  this  is  an  instance  of  very  common  use  of  a  digest;) 
and  we  turn  to  the  head  of  "  Re-Insurance  "  in  this  digest,  we  find 
no  reference  whatever  to  MacKenzie  v.  Whitworth.  That  case, 
indeed,  figures  under  the  head  of  "  Insurable  Interest,"  and  the 
sub-topic,  **  What  Interest  Need  Not  Be  Disclosed . "  It  appears  no- 
where else  in  the  book.  Conceding  that  Mr.  Sansum's  analysis 
here  is  correct,  and  that  the  proper  "root"  here  is  "Insurable 
Interest,"  still,  as  the  case  appears  under  no  other  head,  it  is  evi- 
dent that  he  who  finds  it  must  be  in  precisely  the  same  train  of 
thought  on  the  subject,  or  in  other  words,  must  be  able  to  analyze 
this  case  and  the  subject,  and  must,  in  fact,  analyze  them  precisely 
as  Mr.  Sansum  does,  or  else  he  will  fail  to  find  the  case.  For  prac- 
tical purposes,  the  digest  is  closed  against  the  investigation  of  cases 
analogous  to  this  one  on  the  subject  of  re-insurance.  A  cross- 
reference  is  wanting,  under  the  head  of  "  Re-Insurance,  i.  Valid 
or  Void  Contract  of,"  column  1181,  by  which  the  examiner  shall 
be  referred  to  column  717,  "Insurable  Interest,  VI,  5,"  where  the 
case  of  MacKenzie  v.  Whitworth  is  found. 

Again,  take  the  case  of  Mutual  Benefit  Ins.  Co.  v.  Ruse,  8  Ga. 
534,  and  the  companion  case  of  Ruse  v.  Mutual  Benefit  Ins.  Co.,  in 
23  N.  Y.  516,  both  involving  the  same  question.  Here  there  had 
been  a  failure  to  pay  the  premium  on  the  day  fixed ;  to  excuse 
which  a  printed  prospectus  used  by  the  insurer's  agents,  which 
intimated  that  a  forfeiture  would  not  be  strictly  exacted  in  such  a 
case,  or  that  more  time  would  be  granted,  was  offered  in  evidence, 
but  was  rejected  as  wholly  inadmissible.  The  lawyer  in  practice 
will  want  to  refer  to  these  cases  in  connection  with  the  subject  of 
Evidence  ;  but  he  will  not  find  them  digested  under  that  head  by 
Mr.  Sansum.  Both  cases  appear  under  the  title  alone  of  **  Payment 
of  Premium;  When  Non-Payment  is  fatal  to  Recovery."  They 
are  not  out  of  place  here ;  but  there  is  not  even  a  cross-reference 
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to  this  entry,  under  the  head  of  "Evidence,"  which  has  the  very 
natural  and  suggestive  sub-topic  of  **  Books,  Papers,  Letters,  and 
Photographs." 

So,  upon  the  question  of  the  power  of  a  corporation  to  make  a 
parol  contract  to  insure,  no  cross-references  can  be  found  between 
the  heads  of  "  Contract,"  "  Parol  Contract,"  and  "  Ultra  Vires," 
respectively.  Insurance  Co.  v.  Colt,  20  Wall.  560,  appears  under 
the  several  heads  of  "Contract,"  **  Parol  Contract,"  and  "Pay- 
ment of  Premium,"  and  does  not  appear  under  the  head  of  "Ultra 
Vires,"  where  we  find  Head  v.  Providence  Ins.  Co.,  2  Cranch, 
127,  with  no  reference  to  the  Colt  case,  nor  anything  to  bring  to- 
gether these  two  cases  from  the  same  court,  so  widely  different  in 
their  conclusions  as  to  exhibit  an  entire  change  in  the  attitude  of 
the  Supreme  Court  of  the  United  States  toward  this  question. 

These  instances  may  suffice  to  show  that  the  compiler  has  unfor- 
tunately limited  the  usefulnes  of  his  digest  quite  materially,  and 
failed  to  develop  his  system  to  its  utmost  capacity,  by  too  close  an 
adherence  to  literal  analysis.  The  same  amount  of  labor  and 
research  might  have  given  us  a  better  working  digest. 

In  some  other  respects  there  are  defects  apparent  which  mar  the 
completeness  and  symmetry  of  the  digest.  Under  the  head  of 
"Evidence;  of  Deceased  Persons,"  only  two  cases  are. cited  where 
the  declarations  of  the  insured,  made  subsequent  to  the  issuance  of 
the  policy,  as  to  his  health  and  habits  of  life,  were  offered  in  evi- 
dence. Evers  v.  Life  Association  of  America,  59  Mo.  429,  we  find 
in  another  place;  Rawles  v.  American  Mutual  Life  Ins.  Co.,  27 
N.  Y.  282,  is  in  like  manner  omitted  from  mention  under  this 
heading,  and  Southern  Life  Ins.  Co.  v.  Booker,  7  West.  Ins.  Rev. 
96,  does  not  appear  fh  the  digest  at  all,  though  these  three  cases 
all  pass  upon  the  question  referred  to,  and  should  all  properly  be 
grouped  under  the  title  above  named. 

Under  the  head  of  "  Evidence ;  Declarations  of  Agents,'*  no 
reference  is  made  to  the  important  case  of  Phoenix  Ins.  Co.  v.  Law- 
rence, 4  Met.  (Ky.)  9,  which  appears  in  the  digest  as  an  authority 
upon  several  other  points. 

Preliminary  proofs  of  loss  are  referred  to  as  "Evidence,"  under 
a  subtitle  of  the  head  *'  Proofs  of  Loss,"  but  are  not  named  under 
the  general  head  of  "  Evidence,"  as  a  distinct  branch  thereof,  not- 
withstanding they  figure  very  largely  as  evidence  in  insurance  cases. 

The  late  cases,  in  several  different  American  courts,  which  treat 
of  the  effect  of  our  late  civil  war  upon  the  contract  of  life  insurance, 
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are  not  grouped  under  the  compiler's  very  appropriate  heading  of 
'*  Contract;  Effect  of  War."  Mr.  Sansum  cites  but  one  of  these 
numerous  cases  under  that  head.  Some  of  them  appear  elsewhere, 
under  the  heading,  **  Payment  of  Premium."  But  in  respect  to 
these  cases,  so  natural  is  the  suggestion  that  the  effect  of  war  upon 
the  contract  is  the  vital  question  in  them,  that  it  would  seem  the 
compiler  has  failed  to  apply  to  them  his  own  chosen  system  of 
analysis. 

So,  again,  the  late  cases  in  several  courts  treating  of  forfeitures 
of  life  policies  for  non-payment  of  interest  on  premium  notes, 
might  well  be  grouped  together ;  and  the  absence  of  this  as  a  sep- 
arate topic  is  conspicuous.  Indeed,  the  compiler  has  not  deemed 
the  subject  of  "  Forfeiture  of  Policy  "  worthy  of  any  further  atten- 
tion than  to  make  a  reference  under  it  to  the  head  of  **  Estoppel." 
But  are  these  terms  synonymous  ?  or  do  they  run  together  as  con- 
vertible terms  in  insurance  cases  ? 

We  observe  that  several  important  cases,  besides  those  already 
named,  are  wholly  omitted,  which  will  deserve  a  place  in  the  next 
edition  of  this  digest ;  among  them  one  touching  the  assignment 
by  a  husband  to  his  creditor  of  a  policy  on  his  life,  where  the  stat- 
ute gave  it  to  the  wife,  the  contest  arising  between  the  creditor  and 
the  wife. 

No  complaint  can  be  made  of  any  paucity  of  cases  in  Mr. 
Sansum's  digest ;  but  we  have  referred  to  the  absence  of  certain 
cases,  when  such  absence  was  conspicuous  by  reason  of  the  small 
number  of  cases  on  the  particular  subject,  for  the  purpose  of  calling 
the  attention  of  digest-makers  to  the  propriety  of  including  all  such 
cases,  and  excluding,  if  any,  only  those  which  enunciate  principles 
or  rulings  that  are  trite. 

In  this  connection,  we  observe  that  the  compiler  has  failed  to 
find  many  leading  and  important  cases  that  have  been  published  in 
our  enterprising  law  periodicals  in  advance  of  the  regular  reports. 
His  citations  from  these  sources  of  information  are  meagre.  Both 
title  and  preface  leave  the  reader  in  doubt  as  to  the  precise  date  to 
which  the  cases  are  intended  to  be  included ;  but  it  is  evidently 
some  point  of  time  in  the  year  1876.  Be  that  as  it  may,  there  are 
many  cases  of  the  class  named,  published  prior  to  1876,  that  cer- 
tainly ought  to  find  a  place  in  a  complete  digest.  It  would  have 
been  an  improvement,  also,  had  citations  been  made  to  Bennett's 
and  Bigelow's  collections  of  insurance  cases,  which  are  so  largely 
used  by  many  lawyers. 
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Lest  it  be  supposed  that  we  would  have  had  this  bulky  digest  any 
larger  than  it  is,  we  beg  to  say  that  the  number  of  cases  cited  in 
the  volume  is  simply  immense,  and  evinces  great  industry  on  the 
part  of  the  compiler.  In  one  respect,  indeed,  a  diminution  might 
be  suggested.  Such  headings  as  **  Agreed  Case,"  "  Money  Had  and 
Received,"  "Change  of  Venue,"  "Citizens,"  «•  Abatement,"  (of 
suit,)  '*  Attorneys  at  Law;  "  and  such  sub-titles  under  the  head  of 
** Evidence "  as  ** Foreign  Laws,"  "Leading  Questions,"  "Con- 
tradicting One's  Own  Witness,"  or  "  Refreshing  Memor}%"  have  no 
necessary  connection  with,  and  form  no  part  of,  the  Law  of  Insur- 
ance, and  may  with  propriety  be  omitted.  So  may  all  matters 
peculiar  to  the  practice  of  our  courts,  such  as  "  Referees,"  "  Garn- 
ishment," and  "Service  of  Process,"  except  such  decisions  as  settle 
rules  under  these  heads,  that  are  in  some  way  peculiar  to  the  insur- 
ance contract  and  cases  arising  thereunder.  Cases  that  deal  with 
insurance  only  so  far  as  to  have  an  insurer  for  a  party  may  be  of 
occasional  interest  to  underwriters,  sufficient  to  authorize  their 
insertion  in  such  a  digest,  though  we  doubt  it.  Lawyers  certainly 
prefer  to  have  them  presented  for  their  use  in  their  proper  connec- 
tion. J.  O.  P. 

Chitty  on  Pleading.  Three  volumes  in  two.  With  American 
Notes  by  Hon.  J.  C.  Perkins.  New  Edition.  Springfield,  Mass. : 
G.  &  C.  Merriam.     1876. 

It  would  be  an  insult  to  the  intelligence  of  the  American  bar  to 
attempt  to  describe  or  to  commend  a  work  which,  from  its  earliest 
publication  in  1808,  has  been  deemed  essential  to  every,  even  the 
smallest,  law  library,  and  we  shall  content  ourselves  with  noting  a  few 
of  the  changes  which  have  been  made  in  the  seventh  English  and 
in  this  edition.  It  will  be  remembered  by  the  profession  that  the 
seventh  English  edition  was  edited  by  Mr.  Greening,  and  was  pub- 
lished in  1843,  ^^^  after  the  adoption  of  the  famous  Rules  of  Hilary 
Terra,  4  William. IV.  Those  rules. were  not  only  given  in  the 
appendix,  but  also  the  body  of  the  work  gave  the  law  and  practice 
under  them,  while  retaining  most  of  what  had  been  said  in  pre- 
vious editions  in  regard  to  matters  that  had  been  affected  by  them. 
They  were  chiefly  aimed  at  the  scope  of  the  old  general  issue  in 
assumpsit  and  debt,  although  covering  other  ground,  and  served  to 
restore  the  common  law  system  of  pleading  to  its  ideal  character,  and 
to  destroy  the  many  arbitrary  and  often  absurd  rules  that  had  made  it 
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the  most  illogical  statement  of  a  cause  of  action  and  of  its  defence 
which  is  known  to  jurisprudence. 

The  text  of  the  sixteenth  American  edition,  so  far  as  the  treatise 
or  volume  i  is  concerned,  is  but  a  reproduction  of  the  seventh 
English  edition,  edited  by  Mr.  Greening.  The  fourteenth  Amer- 
ican edition,  edited  also  by  Mr.  Perkins,  and  issued  by  the  same 
publishers,  was  also  taken  from  the  same  English  edition  ;  but  that 
edition  was  not  followed  in  this :  Mr.  Greening  had  omitted  the 
common  law  rules  of  pleading  so  far  as  they  pertained  to  defences 
admissible  under  the  general  issue  before  the  adoption  of  the  so- 
called  Hilary  Rules,  as  they  were  superseded  by  those  rules.  But, 
inasmuch  as  these  rules  had  not  been  adopted  in  many  of  the 
states,  the  old  text  was  retained  by  the  American  editor,  as  well 
as  the  additions  by  Mr.  Greening.  In  the  present  edition,  however, 
the  matter  thus  retained  in  the  fourteenth  edition  is  omitted,  and 
we  have  in  the  first  volume  or  treatise  only  the  English  rules  of 
pleading  after  the  changes  referred  to.  It  is  also  enriched  by 
many  new  American  notes  and  citations. 

I  have  spoken  of  the  treatise,  or  the  first  volume ;  but  instead  of  the 
second  and  third  volumes  of  the  original  Chitty,  the  editor  has 
given  us  one  volume  almost  wholly  new.  We  entirely  miss  the 
old  ponderous  precedents  which  so  tried  the  patience  of  young 
pleaders,  but  which  were  the  delight  of  experienced  ones,  and  gave 
them  such  advantages  over  the  former. 

In  reference  to  volume  2  the  editor  says :  "  In  place  of  those  vol- 
umes, (2  and  3  Chitty,)  and  as  a  substitute  for  them,  a  single  vol- 
ume of  precedents  carefully  adapted  to  modern  practice  has  been 
prepared,  and  is  now  published  as  a  more  suitable  companion  to 
the  treatise.     This  volume  is  founded  on  Chitty,  Jr.'s,  'Precedents 
in  Pleading,'  and  contains  a  copious  and  diversified  collection  of 
forms  which  are  clear,  concise,  and  in  every  way  suited  to  the 
practice  of  the  present  time.     The  best  forms  in  this  book  of  pre- 
cedents have  been  preserved  and  adopted.     The  American  editor 
has  also  selected  and  adopted  the  most  valuable  of  the  forms  in  the 
third  edition  of  'Precedents  of  Pleadings,'  by  Bullen  and  Leake, 
some  by  way  of  substitution  for  less  valuable  ones  in  Chitty,  Jr., 
and  others  in  addition.     Reference  is  also  made  under  different 
heads  to  a  great  number  of  cases  in  which  suitable  forms  may  be 
found  for  almost  every  conceivable  state  of  circumstances  that  may 
arise  for  legal  investigation.     The  editor  has  also  introduced  into 
the  work  forms  of  issues  for  trial  by  jury  of  disputed  facts  in  chan- 
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eery  cases,  and  also,  of  issues  in  probate  cases  to  try  the  validity  of 
contested  wills.  The  author  has  prepared  the  forms  selected  for 
each  topic  by  a  series  of  valuable  observations  upon  the  general 
subject,  and  has  also  appended  notes  to  the  forms  for  the  purpose 
of  showing  the  necessity,  force,  and  operation  of  particular  words 
or  phrases  in  them,  and  to  point  out  where  other  similar  forms  under 
the  same  head  may  be  found.  The  American  editor  has  endeavored 
largely  to  increase  the  value  of  these  observations  and  notes  for  use 
in  the  American  states,  by  incorporating  in  them  statements  of  the 
American  law  upon  the  same  subjects,  and  by  citations  of  the  Amer- 
ican and  later  English  cases." 

This  extract  from  the  preface  faithfully  describes  the  character 
of  volume  2,  and  its  value  will  be  seen  at  once,  especially  in  those 
states  that  have  not  adopted  the  New  York  system  of  pleadings. 
There  are  few  states,  if  any,  where  the  ancient  precedents,  as  em- 
bodied in  the  old  Chitty,  are  now  followed  in  detail.  Not  only 
had  they  been  curtailed  in  England  by  the  Hilary  Rules  of  4  Wil- 
liam IV,  and  more  especially  by  the  Procedure  Act  and  rules  of 
1852,  but  in  the  states  generally,  either  silently  or  by  statute,  a 
more  simple  and  condensed  mode  of  statement  had  grown  into  use, 
and  the  forms  in  the  present  edition  of  Chitty  will  be  far  more  use- 
ful than  those  in  former  editions.  The  introductory  observations 
to  each  topic,  spoken  of  by  the  editor,  are  a  notable  feature  of  the 
book.  They  form,  indeed,  very  full  though  condensed  digests  of 
the  particular  subjects,  and  will  be  found  of  great  value. 

In  looking  at  the  changes  made  by  the  Procedure  Act  of  1852, 
we  almost  regret  that  our  reforms  did  not  take  the  same  direction. 
By  that  act,*  all  names  and  forms  of  actions  at  law  were  abolished, 
and  instead  of  the  old  cumbrous  introduction,  the  pleader  was  per- 
mitted, after  giving  the  title  of  the  court,  the  date  of  the  pleading, 
and  the  county  or  venue,  only  to  say,  "  A  B  by  C  D,  his  attorney, 
sues  E  F.  In  that,*'  etc.,  stating  the  facts  constituting  the  cause  of 
action.  For  a  second  count  the  pleader  was  required  to  say,  "  And 
the  plaintiff  also  sues  the  defendant  for  that,"  etc.  The  conclusion 
was  equally  simple:  "And  the  plaintiff  claims  £^ ,"  or,  in  re- 
plevin, "  a  return  of  said  goods  or  their  value  and  JP^ for  their 

detention."  No  venue  is  to  be  given  in  the  body  of  the  declara- 
tion, or  in  any  subsequent  pleading,  except  when  place  becomes 
matter  of  local  description  ;  and  all  causes  of  actions  at  law  were 
permitted  to  be  joined  in  one  action,  except  in  replevin  and  eject- 
•ment,  when  the  remedies  would  render  the  union  inconvenient. 
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Thus  we  see,  without  going  further  into  detail,  that  the  substance, 
the  best  parts  of  the  New  York  system ,  so  far  as  actions  at  law  are 
concerned,  have  long  been  adopted  in  England ;  and  the  second 
volume  of  Chitty,  in  the  edition  now  before  us,  contains  forms 
and  precedents  embodying  these  changes.  Independent,  then,  of 
the  very  rich  notes  and  observations  that  abound  in  the  volume,  it 
thus  becomes  of  far  more  value  than  the  second  and  third  of  the 
old  Chitty.  There  are  few  states  retaining  the  common  law  system 
that  have  not  adopted  the  substance  of  the  English  reforms,  and 
no  pleader,  even  where  the  New  York  system  is  adopted,  can  fail 
to  admire  the  clear,  simple,  and  terse  statements  that  are  given  in 
the  volume,  and  to  be  led  therefrom  to  improve  his  own  style. 

The  work  says  nothing  of  the  more  recent  changes  in  England, 
which,  though  very  interesting  in  the  history  of  a  progressive  juris- 
prudence, have  not  become  of  practical  value  to  us.  B. 

A  Treatise  on  the  Law  of  Evidence.  By  Simon  Greenleaf, 
LL.D.,  Emeritus  Professor  of  Law  in  Harvard  University.  Vol. 
I ;  Thirteenth  Edition  ;  carefully  revised ;  with  Large  Addi- 
tions, by  John  Wilder  May,  Author  of  the  "  Law  of  Insurance," 
etc.     Boston :     Little,  Brown,  &  Co.     1876. 

This  old  and  standard  work  was  first  presented  to  the  profession 
in  1842,  and  since  that  time  its  popularity  has  gone  on  increasing 
until  the  present  time.  In  England  it  has  been  republished  by 
Mr.  Taylor,  with  such  alterations  as  were  necessary  in  .order  to 
meet  the  requirements  of  the  laws  of  that  country  ;  and  now  the 
labors  of  Prof.  Greenleaf  in  this  important  branch  of  the  law  are 
daily  referred  to  in  all  courts  whose  proceedings  are  carried  on  in 
the  English  language.  The  present  edition  is  a  very  considerable 
improvement  on  former  ones.  The  first  volume  alone  refers  to 
about  nine  hundred  cases  which  have  been  reported  since  the  date 
of  the  last  edition  ,  and  yet  the  arrangement  of  the  matter  has  been 
so  skilfully  made  that  the  size  of  the  volume  is  but  little  increased. 
The  index  has  been  enlarged,  and  the  number  of  cross-references 
has  been  increased.  Catch-words  in  a  different  type  have  been 
prefixed  to  the  sections.  This  is  a  very  desirable  improvement  in 
a  work  which,  above  most  others,  is  required  for  instantaneous  use 
in  the  court  room.  They  afford  also  a  kind  of  artificial  aid  to  the 
memory.  The  law  of  evidence  is  by  no  means  deficient  in  intricacy 
or  extent,  and  a  perfect  familiarity  with  it  is  a  matter  of  the  first 
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importance  to  the  practicing  lawyer.  Questions  of  evidence  must 
be  promptly  disposed  of  as  they  arise,  and  the  advocate  who  has 
not  fully  mastered  the  learning  on  the  subject  is  not  well  equipped 
for  any  forensic  contest  upon  which  he  may  enter.  These  questions 
usually  turn  up  in  an  unexpected  manner,  and  but  little  time  is 
given  for  their  discussion.  The  lawyer  who  can  at  once  refer  to 
the  law  on  the  subject,  instead  of  propounding  vague  generalities, 
is  an  efficient  aid  to  the  court,  and  is  apt  to  prove  a  valuable  ally 
for  his  client.  Not  unfrequently  an  important  rule  of  evidence  is 
not  thought  of  until  the  trial  is  over ;  and  the  reports  are  full  of 
cases  where  objections  to  evidence  are  overruled  in  the  appellate 
courts,  not  because  they  are  not  well  taken,  but  because  they  were 
not  taken  on  the  trial ;  and  thus  good  cases  are  often  lost.  *'  Too 
early  seen  unknown,  and  known  too  late.'' 

This  edition  bears  the  marks  of  the  greatest  diligence  in  its  prep- 
aration, and  of  a  sincere  desire  to  make  it  acceptable  to  the  high- 
est critical  faculty  of  the  profession ;  and  we  doubt  not  that  it  will 
stand  the  closest  scrutiny  with  unusually  favorable  results.  With 
its  clean,  white  paper,  clear  type,  smooth  and  elegant  binding,  it 
puts  the  best  previous  edition — that  much-used  book — as  it  is  now 
generally  found,  dimmed  by  much  handling,  and  badly  dog-eared, 
very  much  to  shame.  It  would  be  almost  worth  while  to  buy  this 
edition  on  the  score  of  beauty,  without  regard  to  its  improvements 
of  substance  and  arrangement.  U.  M..R. 

A  Treatise  upon  Conveyances  Made  by  Debtors  to  Defraud 
Creditors.  Containing  references  to  all  the  cases,  both  English 
and  American.  By  Orlando  F.  Bump,  Counsellor  at  Law.  Sec- 
ond Edition.     New  York  :   Baker,  Voorhis  &  Co.,  Publishers,  66 

Nassau  street.     1876. 

• 

This  new  and  revised  edition  of  Mr.  Bump's  valuable  work  shows 
an  addition  of  7a  pages,  making  a  total  of  600  pages  of  text.    The 
principal  accretions  are  in  the  chapters  devoted  to  **  What  Transfers 
are  within  the  Statute,**  '* Assignments  for  the  Benefit  of  Cred- 
itors,'* "How  Far  a  Fraudulent  Transfer  is  Void,"  and  *^  Remedies." 
To  these  chapters  several  sections  are   added,  and  a  number  of 
other  chapters  are  re-arranged  and  re-written,  in  whole  or  in  part. 
But  the  general  plan  of  the  work  and  the  division  into  chapters 
remain  unchanged.     This  fact  renders  it  a  matter  for  regret,  that 
an  entirely  new  paging  has  been  adopted  in  the  present  edition, 
while  that  followed  in  the  first  edition  has  been  completely  aban- 
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doned.  Much  inconvenience  will  result  from  this,  for  the  work  is 
so  useful,  and  is  so  largely  used  by  the  profession,  that  frequent 
citations  from  it  are  made  both  in  opinions  and  briefs.  A  perma- 
nent, standard  work  should  have  but  one  paging,  so  that  citations 
from  it  by  pages  may  furnish  the  same  clues  to  enquirers,  "yester- 
day, to-day,  and  forever."  By  thus  early  abandoning  the  paging 
of  his  first  edition,  Mr.  Bump  may  be  understood  to  have  expressed 
a  want  of  confidence  in  the  permanence  of  his  own  work. 

But  the  work  can  hardly  prove  ephemeral.  The  subject  certainly 
will  not,  for  it  has,  during  the  four  years  intervening  between  the 
two  editions  of  this  work,  grown  both  in  bulk  and  importance. 
Several  hundred  cases  are  referred  to  in  the  present  volume,  in 
addition  to  those  cited  in  the  first  edition. 

The  style  and  character  of  Mr.  Bump's  labors  in  this  field  of  juris- 
prudence have  became  familiar  to  the  bar.  His  work,  from  its  first 
publication,  was  found  to  answer  to  a  great  extent  a  professional 
demand.  The  large  number  of  cases  cited  by  him  shows  extended 
and  industrious  research ;  and  it  may  be  presumed  that  he  who  takes 
up  the  work  to  use  it  as  a  digest  will  find  all  the  case-law  the  ex- 
igencies of  his  investigations  may  require. 

As  a  philosophical  treatise,  however,  the  work  shows  certain 
defects.  The  admirable  aim  is  proposed  by  the  author  to  himself, 
in  his  preface,  of  attaining  **  unity  and  symmetry"  in  his  treatise 
**by  considering  the  law  of  fraudulent  conveyances  as  simply  apart 
of  the  common  law,  and  as  the  same  in  every  country  where  Angli- 
can law  prevails."  This  canon  is  adopted  in  view  of  the  rule  that 
the  English  statutes,  and  therefore  their  American  copies,  are  but 
declaratory  of  the  previously  existing  common  law^  But  Mr.  Bump 
limits  his  own%  power  over  the  subject ;  he  endeavors  to  elucidate 
by  expressly  declining  to  explain  any  of  the  variations  from  the 
general  law  upon  the  subject,  that  may  obtain  in  particular  states,  on 
the  ground  that  such  explanations  would  not  interest  the  professioH 
He  merely  warns  the  local  practitioner  that  *'  the  text  is 
not  applicable  to  his  particular  state."  With  respectful  deference 
to  the  author's  right  to  control  the  plan  of  his  own  work,  we  sug- 

the  duty  of  any  author,  under  such  circumstances,  to 
point  out  the  character  of  the  errors  that  may  distinguish  the 
opinions  of  any  respectable  state  court  of  last  resort,  and  explain, 
if  possible,  how  such  errors  arose,  and  how  they  may  be  corrected. 
This  is  a  part  of  the  duty  the  author  owes  to  the  profession  he  aims 
to  serve.     It  is  a  part  of  his  duty  toward  that  "jealous  mistress," 
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the  law,  whose  ''unity  and  symmetry"  he  professes  to  believe  in. 
The  mere  suggestion  that  some  state  court  has  decided  contrary 
to  the  law  as  presented  by  the  author  in  his  text  seems  to  carry 
the  inference  that  such  contrary  opinion  is  of  too  little  account  to 
receive  further  notice. 

Especially  are  these  considerations  true  in  respect  to  a  branch  of 
the  law  in  which,  as  Mr.  Bump  states,  ''  conflict  was  there  before 
he  began  his  investigations,  and  will  continue  after  his  labors  have 
ceased.''  In  such  an  unusual  case  surely  the  profession  are  inter- 
ested in  having  the  subject  so  treated  as  to  fortify  the  strong  posi- 
tions of  the  law  against  all  attacks  and  to  disarm  all  opposition. 

Again,  this  treatise  is  thus  advertised  by  the  publishers :  ''  This 
work  is  constructed  upon  the  theory  that  Fraud  is  always  a  question 
of  Intent,  and  is  arranged  throughout  to  unfold  and  develop  this 
theory.  This  arrangement  gives  unity,  system,  and  symmetry  to 
the  whole  treatise,  and  renders  it  clear  and  compact." 

Doubtless  the  publishers  have  in  this  statement  correctly  inter* 
preted  the  design  of  a  work  upon  *'  Conveyances  Made  by  Debtors 
to  Defraud  Creditors,"  for  the  title  itself  expresses  the  author's  lim- 
itation of  his  own  treatise  to  cases  involving  a  fraudulent  intent. 
We  And,  too,  that  he  has  apparently  assumed  this  substantial  fact, 
which  this  theory  presif)poses,  and  has  devoted  but  thirteen  pages 
of  his  text  to  the  subject  of  '*  Fraudulent  Intent,"  after  explaining 
"  What  Constitutes  a  Fraudulent  Conveyance  '*  in  the  brief  space  of 
a  trifle  over  three  pages.  There  is,  however,  a  large  class  of  fraud- 
ulent conveyances,  illustrated  in  the  cases  referred  to  in  an  article 
in  this  Review,  (p.  731,)  in  which  the  intent  of  the  parties  is 
wholly  immaterial.  What  will  be  done  with  such  cases  in  a  treatise 
based  on  the  theory  that  fraud  is  always  a  question  of  intent? 
They  are  not  wholly  ignored  by  Mr.  Bump,  as  might  be  expected 
from  his  publishers'  advertisement.  A  large  number  of  this  class 
of  coses  are  cited  by  him,  in  support  of  the  proposition,  incon- 
sistent with  hifi  theory  of  fraud,  that  as  their  legal  effect  is  to 
hinder,  delay,  and  defraud  creditors,  "the  law  imputes  to  them 
a  fraudulent  purpose,  without  regard  to  the  actual  motives  of  the 
partes,"  (p.  124.)  This  essentially  fraudulent  character  of  such 
conveyances  is  further  illustrated  in  language  drawn  from  opinions, 

which  the  courts  have  expressly  recognized  the  good  faith  of  the 
parties,  and  the  absence  of  fraudulent  intent;  among  them  is 
Robinson  v.  Elliott,  22  Wall.  513. 

Indeed,       is  from  this  class  of  cases  that  the  author  has,  under 
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his  head  of  *' Fraudulent  Intent,"  drawn  the  definition  of  fraud, 
which  he  apparently  approves,  that  "  what  constitutes  fraud  is  a 
question  of  law  ;  it  is  the  judgment  of  the  law  upon  facts  and  in- 
tents;'  (p.  26.) 

These  apparent  divergences  among  the  decisions  are  not  to  be 
harmonized  upon  any  theory  of  a  legal  presumption  of  a  fraudulent 
intent.  Presumptions  are  applied  by  the  law  to  many  cases,  in 
order  to  reach  the  conclusion  of  fraud ;  notably  in  questions  of 
possession  under  suspicious  circumstances,  from  which  the  law  pre- 
sumes an  intent  to  defraud,  the  possession  being  innocent  enough 
unless  with  such  intent.  But  in  theclass  of  cases  above  referred  to,  of 
mortgages,  reserving  either  a  power  of  sale  or  the  unrestricted  use 
of  consumable  articles,  presumptions  as  to  intent  are  no  more 
relied  on  than  proof  as  to  intent.  Imputation,  and  not  pre- 
sumption, is  here  exercised.  The  law  imputes  to  the  transaction 
an  essentially  fraudulent  tendency,  inherent  therein,  not  depend- 
ing upon  proof  of  intent,  and,  therefore,  not  requiring  the  aid  of 
presumption  in  lieu  of  proof.  Such  conveyances  are  fraudulent, 
though  not  fraudful.  The  latter  term  would  best  describe  convey- 
ances intended  ^^ to  defraud^'  creditors,  or  those  in  which  fraud 
actually  exists.  These  may,  indeed,  be  properly  included  under  the 
term  *' fraudulent ;  **  but  that  adjective  is  doubtless  so  comprehen- 
sive as  to  include  conveyances  not  infected  with  any  intent  to  com- 
mit fraud,  while  they  yet  tend  so  inevitably  toward  fraud  as  to  be 
<:ondemned  by  the  law.  P. 

United  States  Reports,  Supreme  Court,  Vol.  92.  October 
Term,  1875.  Reported  by  William  T.  Otto.  Vol.  2.  Boston : 
Little,  Brown,  &  Company.     1876. 

This  second  volume  of  the  new  reporter  keeps  the  fair  promise 
of  the  first  volume,  both  in  respect  to  the  quantity  of  matter  fur- 
nished and  the  manner  in  which  it  >s  presented.  A«  to  the  quality, 
or  the  character  of  the  cases  reported,  it  will,  no  doubt,  be  equally 
satisfactory.  The  important  cases  elsewhere  noticed  as  omitted 
from  Mr.  Otto's  first  volume  are  now  reported,  together  with  many 
others  of  equal  importance;  the  volume  containing  in  all  94  cases, 
■(exclusive  of  those  which  are  mere  repetitions  of  the  decisions  in 
other  cases,)  which  occupy  a  space  of  766  pages.  The  longest 
reports  in  the  volume  are  the  **  State  Railroad  Tax  Cases,"  three 
•cases  determined  together,  which  ha\^  been  reported  in  the  law 
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periodicals  under  the  title  of  Taylor  v.  Secor,  Miller  v.  Jessup,  and 
Miller  v.  Kidder,  and  which  here  occupy  43  pages,  embodying  a 
statement  of  facts  much  longer  than  accords  with  Mr.  Otto's  cus- 
tom ;  and  United  States  v.  Reese,  the  Kentucky  case,  arising  under 
the  Enforcement  Act  of  May  31,  1870,  in  which  42  pages  are  de- 
voted wholly  to  the  opinion  of  Chief  Justice  Waite,  and  the  dis- 
senting opinions  of  Justices  Clifford  and  Hunt.  The  enforcement 
case  from  Louisiana,  of  United  States  v.  Cruikshank,  occupies  27 
pages,  including  the  dissenting  opinion.  Terry  v.  Tubman,  p.  156, 
is  an  interesting  case  under  general  rules  of  law,  holding  that  in 
case  of  the  insolvency  of  a  bank,  the  time  when  the  bank  refuses 
or  ceases  to  redeem  its  issue,  and  is  notoriously  and  continuously 
insolvent,  is  the  time  when  a  right  of  action  accrues  in  behalf  of 
a  bill-holder  against  a  stockholder,  so  as  to  commence  the  running 
of  time  with  reference  to  the  Statute  of  Limitation.  Garsed  v. 
Beall,  p.  684,  holds  that  in  equity  cases,  while  disputed  questions 
of  fact  may  be  referred  to  a  jury,  their  verdict  will  not  be  conclu- 
sive, either  before  the  chancellor  or  in  an  appellate  court,  and  will 
be  only  influential  in  the  latter.  In  this  case  the  appellate  court 
sustained  the  verdict  after  patiently  reviewing  the  whole  of  the 
evidence  in  the  case.  Smith  v.  Vodges,  p.  1^3,  follows  Lloyd  v. 
Fulton,  in  91  U.  S.  479,  in  sustaining  a  voluntary  settlement  upon 
a  wife, in  a  case  appearing  to  be  honest  in  intent;  the  maxim  being 
laid  down  in  both  cases,  that  fraud  in  such  settlements  is  always  a 
question  of  fact  with  reference  to  the  intention  of  the  grantor. 
But  we  observe  that  Mr.  Otto  has  indexed  one  of  these  cases  under 
the  head  "Wife,'*  and  the  other  under  the  head  ** Settlement," 
which  leads  to  the  suggestion  that  a  critical  profession  will  expect 
of  this  new  and  already  favorite  reporter  the  best  and  most  perfect 
indexing  possible. 

So  the  case  of  Terry  v.  Tubman,  above  referred  to,  is  to  be 
found  in  the  index,  not  under  the  head,  either  of  "Limitations** 
or '*  Statute  of  Limitations,"  but  under  that  of  **  Georgia;**  and 
the  somewhat  similar  case  of  Carrol  v.  Green,  p.  509,  is  indexed 
under  the  head  of  "South  Carolina**  alone,  but  not  where  one, 
seeking  a  case  arising  under  the  Statute  of  Limitations,  would 
naturally  look  for  it.  Other  errors  and  omissions  in  this  reporter's 
indexes  have  been  brought  to  the  reviewer's  attention  by  members 
of  the  profession. 

Among  the  cases  in  this  volume  arising  under  the  Bankrupt  Law 
may  be  noted  Burbank  v.   Bigelow,  p    179,  which   decides  that 
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assignees  in  bankruptcy  may  be  sued  in  the  United  States  Circuit 
Court  in  any  district,  the  jurisdiction  being  acquired  in  the  par- 
ticular cslse  both  by  virtue  of  the  provisions  of  the  Bankrupt  Law 
and  also  by  reason  of  the  separate  citizenship  of  the  parties ;  and 
the  two  cases  in  91  U.  S.,  of  Lathrop  v.  Drake,  p.  516,  and  Eyster 
V.  Gaff,  p.  521,  are  approved  and  re-affirmed. 

But  this  mere  glimpse  of  the  character  of  the  contents  of  the  vol- 
ume is  all  that  our  space  will  afford.  It  is  plain  that  if  the  profes- 
sion are  to  expect  any  material  abridgment  of  the  amount  of  matter 
covered  by  the  reports  of  the  opinions  of  the  Supreme  Court, 
beyond  that  which  the  care  in  selection  and  pains  in  condensation 
exhibited  by  Mr.  Otto  will  afford,  it  must  be  secured  by  some  cur- 
tailment of  the  great  number  of  cases  which  may,  under  present 
rules,  be  carried  into  that  tribunal  for  re-examination. 

It  is  a  noticeable  feature  of  Mr.  Otto's  reporting  that  he  has  dis- 
pensed with  tb.e  illustrations  of  models  and  plans  involved  in  patent 
cases,  that  have  distinguished  the  preceding  volumes  of  the  reports 
of  this  court.  The  taste  displayed  by  Mr.  Otto's  predecessor  in 
this  respect  may  have  been  the  most  really  correct.  Still,  the 
patent  cases  that  are  still  numerous  among  the  decisions  of  the 
Supreme  Court  do  not  possess  the  greatest  interest  for  the  majority 
of  lawyers ;  and  they  are  among  (hose  which  many  would  prefer 
to  see  lost  to  the  jurisdiction  of  the  appellate  court — at  least  until 
the  press  of  cases  upon  its  dockets  is  somewhat  diminished*  It  is 
more  to  the  convenience  of  the  profession  to  have  the  illustrations 
in  this  special  class  of  cases  banished  to  an  appendix,  or  relegated 
to  those  volumes  of  special  reports  which  pertain  to  patent  cases 
alone.  P. 

A  Digest  of  the  Law  of  Evidence.  By  James  Fitzjames 
Stephens,  Q.  C.  Reprint.  St.  Louis:  Soule,  Thomas  & 
Wentworth.     1876. 

The  author  of  the  English  edition  of  this  Digest  of  the  Law  of 
Evidence  has  announced  that  his  object  in  preparing  the  work  has 
been  "  to  separate  the  subject  of  Evidence  from  other  branches  of 
the  law  with  which  it  has  been  commonly  mixed  up ;  to  reduce  it 
into  a  compact,  systematic  form,  distributed  according  to  the  nat- 
ural division  of  the  subject-matter ;  and  to  compress  into  precise 
definite  rules — illustrated,  when  necessary,  by  examples — such  cases 
and  statutes  as  properly  relate  to  the  subject-matter,  so  limited  and 
arranged." 
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The  publishers  of  the  American  reprint  have  evidently  sought  to 
place  before  the  profession  a  practical  realization  of  the  purposes 
of  the  English  author. 

It  is  certainly  a  novelty  to  announce  and  produce  a  handy  vol- 
ume edition  of  the  Law  of  Evidence.  Yet  it  seems  to  be  in  entire 
accord  with  the  purposes  of  the  author,  and  the  work  of  the 
publishers  has  been  well  done. 

•  With  the  exception  of  Article  91  of  Chapter  XII,  all  subjects 
not  strictly  within  the  designation  of  the  Law  of  Evidehce  have 
been  purposely  omitted  by  the  author.  He  has  grouped  and 
illustrated,  as  the  rules  of  evidence,  those  which  determine  what 
facts  may,  and  what  may  not,  be  shown  in  particular  cases ;  what 
sort  of  evidence  must*  be  given  of  a  fact  which  may  be  proved  ; 
by  whom,  and  in  what  manner,  the  evidence  must  be  produced  by 
which  any  fact  is  to  be  established. 

The  purpose  has  been  to  present  principles  with  illustrations  of 
their  practical  application.  While  precision  has  been  the  main 
object,  yet  the  handling  of  the  subject  has  been  at  the  same  time 
comprehensive. 

"My  attempt  in  this  work,"  says  the  author,  '* has  been  em- 
phatically pcterefontes — to  reduce  an  important  branch  of  the  law 
to  the  form  of  a  connected  system  of  intelligible  rules  and  prin- 
ciples." 

We  express  the  opinion,  emphatically,  that  the  attempt  has 
proven  a  success,  and  we  commend  this  little  book  most  heartily  to 
the  profession.  Observing  its  distintrions,  there  can  be  no  room 
for  confusion. 

We  commend  this  compendious  presentation  of  the  rules  of  evi- 
dence to  the  judge  at  Nisi  PriuSy  as  enabling  him  to  recur,  at  once, 
to  established  principles  of  the  Law  of  Procedure,  requiring  hourly 
application ;  to  the  advanced  student,  as  a  guide,  which  will 
surely  lead  him  to  observe  unceasingly  the  vital  distinction  between 
relevancy  aiwi  proof;  and  to  the  trier  of  causes,  as  a  loyal  auxili- 
ary, rich  in  often  needed  and  most  welcome  illustration. 

C  ri»  K.» 

A  Treatise  on  the  Law  of  Fixtures.     By  Marshall  D.  Ewell. 

Chicago  :  Callaghan  &  Co.     1876. 

« 
The  author,  in  treating  of  a  subject  at  once  intricate  and  attract- 
ive, has  been  fortunate  in  his  choice.     He  has  selected  for  his 
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theme  a  species  of  property  which,  as  has  been  said,  is  the  divid- 
ing line  between  real  and  personal,  and  to  decide  on  which  sid^.  of 
the  line  certain  things  belong  is  as  vexatious  as .  it  is  difficult,  and 
becomes  greater  as  the  point  of  division  is  approached.  It  is 
interesting  to  trace  the  origin  and  growth  of  this  branch  of  the  law, 
and  the  causes  which  from  time  to  time  modified  the  strict  rules 
which  first  obtained.  The  history  of  the  growth  of  this  doc- 
trine is  the  history  of  property  rights,  weakened  by  innovation 
caused  by  national  growth,  and  restricted  by  Judicial  power  dic- 
tated by  public  policy.  In  early  times  in  England  the  position 
of  a  land  owner  was  a  particularly  happy  one.  Above  his  acres 
might  fittingly  have  been  placed  the  words  which  Dante  saw  over 
the  portals  of  the  lower  regions ;  for  to  the  unfortunate  tenant 
who  placed  his  chattels  upon  the  land,  the  hope  was  indeed  small 
that  he  would  ever  be  able  to  get  them  out — tTiey  cleaved  to  the  soil 
in  the  most  extraordinary  manner.  The  public  stood  in  no  better 
position  ;  for  ''if  a  man  be  hung  in  chains  upon  my  land,  after  the 
body  is  consumed  I  shall  have  gibbet  and  chains,"  is  laid  down  in 
the  books. 

Presently,  however,  the  power  of  the  trader  commences  to  show 
itself,  and  the  power  of  the  landlord  to  correspondingly  diminish. 
It  asserts  itself  even  in  the  courts  of  law,  and,  being  recognized  by 
the  judges,  from  the  hand  of  the  land  owner  trade-fixtures  slip 
through  a  judicial  decision.  Later,  the  tiller  of  the  soil  desires  the 
declaration  of  a  like  right,  and  comes  before  the  court,  but  Lord 
Ellenborough  (Elwes  v.  Ma  we,  2  Sm.  L.  C.  162) 

"  Stated  the  case  and  the  question,  and  spoke  their  considered  opinion  ; 
No  right  had  the  defendant,  they  held,  to  remove  these  buildings. 
Wisely  he  showed  how  the  general  rule  bids  cleave  to  the  freehold. 
Things  by  the  tenant  once  fixed,  and  explained  the  divers  exceptions. 
Suffered  in  favor  of  trade,  the  furnace,  the  vats,  and  the  boilers. 
Also  the  new  fire  engines,  the  cider  mills,  and  the  salt  pans  ; 
Ever  in  favor  of  trade  such  exceptions,  no  mention  of  farming. 
Further  to  stretch  the  exception  to  mere  a^^Hcultural  buildings, 
Not  for  a  certain  trade,  where  great  and  rash  innovation. 
Wherefore  Elwes,  the  shrewd,  maintained  his  cause  and  his  verdict.** 

Though  the  ruling  in  this  celebrated  case,  which  Mr.  Ewell  re- 
ports in  full,  has  not  been  disturbed,  to  any  extent,  to  this  day, 
a  perusal  of  this  volume  and  a  study  of  the  later  adjudications  will 
show  that  the  doctrine  of  stare  decisis  is  being  frequently  discarded, 
and  the  intention  of  the  party  n;aking  the  annexation  more  fre- 
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quently  considered.  The  maxim,  quicquid plantatur  solo^  solo  cedit^ 
is  giving  place  to  the  more  common  sense  view  taken  of  the  sub- 
ject in  Teaff  v.  Hewitt,  i  Ohio  St.  51X,  that  "the  true  criterion  of 
a  fixture  is  the  united  application  of  the  following  requisites: 
ist.  Actual  annexation  to  the  realty,  or  something  appertaining 
thereto.  2d.  Application  to  the  use  or  purpose  to  which  that  part 
of  the  realty  with  which  it  is  connected  is  appropriated.  3d.  The 
intention  of  the  party  making  the  annexation  to  make  a  permanent 
accession  to  the  freehold." 

On  the  question  as  to  what  constitutes  annexation,  the  case  of 
Snedeker  v.  Warring,  decided  by  the  New  York  Court  of  Appeals 
in  1854,  and  noticed  here  at  length,  is  both  novel  in  its  nature  and 
decided  upon  general  principles.  Thom,  the  sculptor,  having  mort- 
gaged his  property,  erected  thereupon  a  dwelling  house,  built  in  the 
Gothic  style,  of  red  stone,  and  a  sun  dial;  and  placed  upon  a  base,  in 
the  lawn  in  front  of  his  house  a  colossal  statue  of  Washington.  On 
a  sale  of  the  property  under  a  foreclosure,  a  contention  arose  as  to 
the  nature  of  the  property  of  the  dial  and  statue.  The  dial  was 
three  or  four  feet  in  height,  supported  upon  a  pedestal  of  red  stone. 
This  pedestal  rested  upon  a  flag  covering  a  well,  and  was  kept  in 
this  position  by  its  own  weight  alone,  which  was  about  two  hundred 
pounds.  The  statue  and  pedestal,  weighing  between  three  and  four 
tons,  were  made  from  a  single  block  of  red  stone.  The  statue  was 
not  in  any  way  secured  to  the  base,  except  by  its  own  weight,  and 
had  never  been  removed  from  its  position  since  it  was  placed  there, 
some  seven  years  before  the  trial.  Mr.  Thom  testified  that  he 
intended  to  sell  the  statue,  and  placed  it  upon  the  base  only  to 
remain  there  only  until  he  could  sell  it.  As  no  case  could  at  that 
time  be  found,  in  either  the  English  or  American  courts,  deciding 
in  what  cases  statuary  placed  in  a  house  or  on  grounds  should  be 
deemed  real,  and  in  what  personal,  property,  the  court  was  obliged 
to  determine  the  question  upon  the  general  principles  of  the  law. 
It  seemed  plain  enough  that  statuary  exposed  for  sale  in  a  work- 
shop, or  temporarily  placed  on  exhibition,  was  personalty.  But 
the  court,  after  an  exhaustive  review  of  the  Civil  and  the  French 
law,  held  that  it  must  be  considered  as  a  part  of  the  realty,  on  the 
ground  that  the  intention  of  the  proprietor  was  shown  in  the  erec- 
tion of  a  permanent  base  on  which  to  place  it.  In  noticing  the 
contention  that  it  was  annexed  to  the  base  by  its  weight  alone, 
Parker,  J.,  used  the  following  language :  ''  It  is  said  the  statues  and 
sphinxes  of  colossal  size,  which  adorn  the  avenue  leading  to  the 
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Temple  of  Karnak  at  Thebes,  are  secured  on  their  solid  founda- 
tions only  by  their  own  weight.  Yet,  that  has  been  found  sufficient 
to  preserve  many  of  them  for  four  thousand  years,  and  if  a  trav- 
eler should  purchase  from  Mehemet  AH  the  land  on  which  these 
interesting  ruins  rest,  it  would  seem  quite  absurd  to  hold  that  the 
deed  did  not  cover  the  statues  still  standing,  and  to  claim  that  they 
were  the  still  unad ministered  personal  assets  of  the  Ptolemies,  after 
an  annexation  of  such  long  duration.  No  legal  distinction  can  be 
made  between  the  Sphinxes  of  Thebes  and  the  statue  of  Thom. 
Both  were  erected  for  ornaments,  and  the  latter  was  as  colossal  in 
size  and  as  firmly  annexed  to  the  land  as  the  former,  and  by  the 
same  means.  I  apprehend  the  question  whether  the  Pyramids  of 
Egypt  or  Cleopatra's  Needle  are  real  or  personal  property,  does 
not  depend  upon  the  result  of  an  enquiry  by  the  antiquarian  whether 
they  were  originally  made  to  adhere  to  their  foundations  with  wafers 
or  sealing  wax,  or  .a  handful  of  cement.  It  seems  to  me  puerile  to 
make  the  title  to  depend  upon  the  use  of  such,  or  of  any  other  ad- 
hesive substances,  when  the  great  weight  of  the  erection  is  a  much 
stronger  guaranty  of  permanence." 

This  work  contains  over  five  hundred  and  fifty  pages,  and  is 
divided  into  fourteen  chapters,  following  substantially  the  arrange- 
ment adopted  by  Mr.  Ferard,  treating  consecutively — Of  the  Defi- 
nition and  Nature  of  Fixtures ;  Of  the  Right  to  Fixtures,  as  be- 
tween the  Owner  of  the  Freehold  and  a  Stranger  making 
Annexations  thereto ;  Of  the  Legal  Effect  of  Annexation  of 
Chattels  to  the  Soil  of  Another  with  His  Consent,  or  Under  a 
Contract,  Expressed  or  Implied,  as  to  iheir  Removal;  Of  Fixtures 
as  between  Landlord  and  Tenant,  Heir  and  Executor,  and  Tenants 
for  Life  or  in  Tail,"  and  their  Personal  Representatives,  and  the 
Remainderman  or  Revisioner;  Of  Chattels,  Heir-Looms,  Emble- 
ments, etc. ;  Of  the  Transfer  of  Fixtures  by  Conveyance,  Mort- 
gage, Devise,  in  case  of  Bankruptcy;  Of  the  Seizure  and  Sale  of 
Fixtures  on  Execution ;  Of  Exemption  from  Distress ;  Of  Rights 
and  Liabilities  respecting  Land  as  Increased  in  Value  by  the  An- 
nexation of  Personal  Chattels ;  Of  the  Legal  and  Equitable  Reme- 
dies respecting  Fixtures,  and  of  the  Criminal  Law  relating  thereto. 
Several  sections  on  such  topics  as  Annexations  to  the  Freehold  of 
a  Church,  Ecclesiastical  Persons,  English  Bill  of  Sale  and  Agri- 
cultural Holdings  Act,  Poor  Rates,  Parochial  Rates,  may  strike  the 
American  practitioner  as  somewhat  foreign  to  what  he  desires  to 
know  of  the  subject  of  Mr.  Ewell's  treatise.     But  it  is  a  sufficient 
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answer  to  any  adverse  criticism  on  this  point  to  say  that  this 
work  is  intended  for  the  English  as  well  as  the  American  practi- 
tioner ;  that  the  author  commenced  his  labors  with  the  design  of 
including  in  it  all  the  adjudicated  cases  in  this  country  and  Eng- 
land, from  the  earliest  date  to  the  present  time,  and  that  an  ex- 
amination of  the  cases  under  these  heads  will  show  that  they  are 
decided  on  principles  applicable  to  cases  arising  here. 
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UNITED  STATES  DIGEST, 

FIBIST  SERIEfil. 

NOW  CX>MFIiEfrE  IN  FOX7BTEEN  VOLUMBS. 

A  Digest  of  Decisions  of  the  Various  Courts  within  the  United 
States,  fronn  the  Earliest  Period  to  the  Year  1870. 

^wiTH   iisriDDas: 

Of  Titles  and  Cross  Beferences,  exhibltlnsr  the  Classlflcation 

employed. 

Royal  8vo.     j6.oo  P^r  vol.     Any  volume  sold  separately. 

Compriiing  all  the  American  BediioxLi  digeited  in  Thirty-one  Volnmei  of  the 
United  Statei  Digest  and  United  Statee  Equity  Bigeit  with  careful 

roTieion,  and  important  Additions. 

BT  BElir JAlHOr  TAIIOHAIV  ABBOTT, 


The  Publishers  take  pleasure  in  announcing  the  completion  of  this  g^eat  work,  which  n 
without  rival  or  precedent  in  the  annals  of  legal  literature.  Its  preparation  was  undertaken  by 
Mr.  Benjamin  Vaughan  Abbott  earlv  in  1870,  and  the  first  volume  was  given  to  the  public  in 
February,  1874.  It  covers  the  period  between  the  b^inning  of  our  judicial  history  and  the  year 
1870,  and  represents  the  whole  body  of  American  Reports  to  that  date.  Based  on  the  well- 
known  United  States  Digest,  it  contains  all  that  is  valuable  in  that  work,  arranged  in  a  more 
convenient  form  under  one  alphabet,  and  includes  several  volumes  which  were  omitted  in  its  pre- 
decessor. 

Some  other  important  changes  add  greatly  to  the  value  of  the  new  work.  The  arrangement 
of  decisions  is  determined  by  logical  connection,  or.  where  circumstances  render  it  expedient, 
by  logical  order  of  subject-matter.  In  subjects  governed  by  local,  positive  law,  the  decisions  are 
arranged  by  States,  showing  at  a  glance  what  has  been  the  course  of  the  law. 

Every  topic  being  completely  treated  in  one  volume,  the  work  obviates  the  necessity  of 
special  digests. 

The  vast  scope  of  the  work  is  indicated  by  the  following  statistics  :  — 

Total  number  of  volumes  of  Reports  comprised  in  this  Digest,  bringing  them  down  to  the 
beginning  of  the  New  Series  of  the  Digest,  Jan.  x,  xSto,  1,900. 

Total  number  of  volumes  omitted  in  tne  original  edition  of  the  United  States  Digest  and 
Annual  Digest,  and  included  in  the  First  Series,  106. 


UNITED   STATES    DICEST.-New   Series. 

Tolumes  I.— TI. 

Royal  8vo.     j6.oo  per  vol.     Any  volume  sold  separately. 

Vol,  I.  (1870)  contains  a  Digest  of  the  Decisions  embraced  in  8  vols,  of  United  States  Re- 
ports; 58  vols,  of  State  Reports;  Total  66  vols. 

Vol.  II.  (1871)  contains  a  Digest  of  ihe  Decisions  embraced  in  zo  volf.  of  United  States  Re- 
ports ;  69  vols,  of  State  Reports  :  Total  To  vols. 

Vol.  III.  (1872)  contains  a  Digest  of  tne  Decisions  embraced  in  iz  vols,  of  United  States  Re- 
ports ;  73  vols,  of  State  Reports  ;  Total,  83  vols. 

Vol.  IV.  ((Z873)  contains  a  Digest  of  the  Decisions  embraced  in  zo  vols,  of  United  States 
Reports ;  88  vols,  of  State  Reports  ;  Total,  oB  vols. 

Vol.  V.  (1874)  contains  a  Digest  of  the  Decisiotu  embraced  in  ao  vols,  of  United  States  Re- 
ports .  80  vols  of  State  Reports  ;  Total,  too  vols. 

Vol.  VI.  (1875)  contains  a  Digest  of  the  Decisions  embraced  in  zz  vols,  of  United  States 
Reports ;  80  vols,  of  State  Reports  ;  Total  oi  vols. 

This  Annual  Dzgbst  will  be  re-issued  hereafter  m  the  month  of  May. 

lilTTIiE!,  BROWIKT,  A  CO.,  Publishers. 

3S4  Washington  Strbst,  Boston. 
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THE  AMERICM  LAW  TIMES  AND  REPORTS. 


Thb  Law  Tzmbs  and  Rbpokts  is  a  periodical  of  exceptional  value  to  the  legal  profession. 
The  object  of  the  work  is  to  afford  the  Bar  that  which  will  prove  uxe/td  in  tvtry-day  practice. 
To  effect  this  it  contains  substantially  nothing  that  has  not  emanated  from  the  bench  in  the  form 
of  official  promulgation.  Discarding  all  affectation^  the  numbers  are  compiled  uiK>n  the  theory 
that  the  practice  of  the  law  is  a  hustiuss  as  well  as  an  art,  and  that  a  timely  opinion  of  a  court 
is  of  more  importance  to  the  average  lawyer  than  the  most  finished  dissertation  upon  a  point  he 
is  not  likely  to  meet.  Many  legal  periodicals  may  claim  to  be  more  philosophical,  but  none,  it 
b  thought,  to  be  as  coMPRBHSNsiirBLV  ijsbpul. 

Each  number  contains  not  less  than  sixty-four  Iftrgp  royal  octavo  pages  divided  into  two  inde- 
pendent sections,  the  Law  Timbs  and  Law  Tiub4  Rbports. 

The  Law  Timbs  section,  which  consists  of  sixteen  pages,  contains,  each  month,  a 

DIGBST  OF  ATJi  OASES 

of  value  reported  in  contemporary  Americaui  legal  periodicals^uring  the  preceding  month,  so 
arranged  that  it  may  be  examined  with  the  greatest  facility.  There  are  some  sixteen  weekly  or 
monthly  legal  periodicals  which  contain  cases  determined  in  the  Federal  or  State  Courts  in  dif- 
ferent parts  of  the  Union.  It  is  impossible  for  the  busy  lawyer  to  take  or  read  all  of  these  period- 
icals, yet  some  of  them  sia^.  each  month,  contain  a  decision  of  the  greatest  value  to  him.  The 
Law  Timbs,  by  giving  a  Digest  of  these  Cases,  enables  the  lawyer  to  obtain  promptly  single 
numbers  of  any  of  the  other  periodicals  that  contain  the  cases  which  he  requires  in  his  practice. 
Thus  the  subscriber  to  the  Law  Timbs  and  Rbpdrts  practically  ukes  all  the  American  legal 
journals  and  pays  for  such  number  or  numbers  of  them  as  he  needs,  which  are  probably  invala- 
able  to  him  at  the  time  they  are  purchased.    The  Timbs  portion  contains  also 

IMPORTANT  UNITEZD  STATBS  STATUTES,  OASES,  Eta 

In  addition  to  the  above  a  NEW  FEATURE  of  pronounced  utility  has  been  added  to  the 
Law  Timbs  section.    Each  issue  will  contain  rescripts  of 

ALL  OPINIONS  OF  THE  SX7FBEHE  COUBT  OF  THE  UNITED  STATBS, 

together  with  notes  of  Orders,  Motions,  Arguments,  and  other  proceedings,  the  object  being  to 
present  an  outline  of  all  that  transpires  in  the  national  court  of^  last  resort.  The  matter  is  ob- 
tained from  official  sources  and  is  brought  down  to  the  latest  practicable  date  prior  to  the  issue 
of  the  numbers. 

The  Rbports  occupy  the  remaining  forty<eight  pages  of  each  number.  These  are  made  up 
of  cases  from  the  United  States  Supreme  and  Circuit  Courts  and  courts  of  last  resort  of  the 
States,  pub  ished  in  advance  of  the  rq^ular  series  By  arrangement  with  Reporters,  Judges, 
Clerks*  and  others,  the  editor  is  enaoled  to  give  these  Rbports  much  in  advance  of  regular  pub- 
lication. Special  attention  is  devoted  to  cases  from  the  Supreme  Court  touching  points  before 
undetermined  by  that  court.    These  are 

TEST    OASES, 

which  decide  upon  points  that  are  universally  applicable,  and  they  are  printed  as  soon  as  possiUe 
after  the  decisions  are  delivered.    Frequently  more  than  an  entire  3'ear  is  gained  in  this  way. 

Particidar  attention  is  devoted  to  adjudications  that  relate  to  the  many  important  subjects  that 
have  grown  with  American  civilization,  and  to  cases  that  relate  to  new  subjects,  rather  than  to 
new  interpretations  of  mooted  points.    Among  these  may  be  mentioned  constructions  affectinf 


The  Iiaw  of  Ctommon  Carriers. 

Neflrllsence  in  all  Ita  Aspects. 

Xilie  ]^aranoe. 

Insanity. 

Bankraptoy. 


Ckmstmotions  aifeotinff  National 


Ctonstitntional  Iiaw. 
Taxation  in  all  its  Aspects. 
Kandamus,  eto.,  etc. ,  etc. 


The  Ambrican  Law  Timbs  and  Rbports  is  truly  NATIONAL,  in  that  it  contains  only  mat* 
ter  that  reaches  and  obtains  in  every  section.  There  is  nothing  stale,  no  Slate  statute  law  nor 
anything  construing  it.  nor  any  State  practice  or  pleading.  It  is  all  substantially  Common  Law, 
of  the  same  force  in  Maine  as  in  Texas  It  is  truly  practical  in  that  it  gives  only  that  which  is 
authoritative  in  its  niture,  and  truly  usbful  in  that  it  gives,  to  all  intents  and  purposes,  every- 
thiog  authoritative  in  the  whde  range  of  American  l^au  periodical  literature,  besides  other  mat- 
ter of  standard  value. 

TERMS :  Six  dollazB  per  axmuxn,  postaffe  free. 

The  work  was  begun  in  x868.  The  bound  volumes  for  1868-1875,  being  volumes  I.,  IT.,  III., 
IV.,  v.,  and  VI..  Old  Series,  and  volumes  I.  and  II.,  New  Series,  will  be  furnished  in  law  sheep 
at  $6.eo  per  volume. 

All  remittances  should  be  by  draft  or  P.  O.  order,  payable  to  H.  O.  Houghton  &  Co.«  River- 
side Press,  Cambridge,  Mass. 

49*  All  correspondence  with  the  Editor  should  be  addressed  to  RowiJiin>  Cox,  as9  Broad- 
way, New  York. 

HOBD  AND  HOUGHTON,  13  Astor  Place,  New  Tork. 

H.  O.  HOUGHTON  AND  OOMPANY,  Boston. 

The  Riverside  Preee,  Cambridge. 
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Allen'8  Telegraph  Caeee.    a  Reprint  of  all  the  Cases  relating  to  the  liability  of 
Telegraph  Companies.     With  Notes  and  References.     By  Chaklbs  Allen,  hsq'  8vo.  |S.oo. 

American  Law  Times  tieports.    Edited  by  Rowland  cox.    VoU.  i.-vi. 

(Z868-X873;.   Vol.  i.  and  II.    New  Scries  ^1874  and  1875).    8vo.  Price  per  volume,  $6.00. 

Benjamin,  a  Treatise  on  the  Law  of  Sale  of  Personal  Property;  with  References  to  the 
American  Decisions  and  to  the  French  Code  and  Civil  Law.  By  J.  P.  Bunjamin,  Elsq.,  Q.C., 
of  Lincoln's  Inn,  Barrister  at  Law.  First  American  from  the  second  English  edition,  by  Hon. 
J.  C.  Pbkkins.    8vo.    16.50. 

Bennett's  Fire  Insurance  Cases.  Embracing  all  the  Reported  Cases  in  Great 
Britain  and  America,  including  Canada  and  the  British  Provinces.  With  Notes  and  Refer> 
ences.  By  Edmuho  H.  Ubmnbi-t.  Vols.  I.,  11.,  III.  and  IV.  (1727-1864)  now  ready.  8vo. 
( yia/.  y.  tn  Press.)    Price  per  volume,  #6.50. 

BIgelow's  Reports  of  the  Life  and  Accident  Insurance  Cases 

deiermined  in  tne  Courts  of  America.  England  aud  IretiAnd,down  to  Marcn,  1875.  With  Notes 
and  References.  By  Mblvillb  M.  Bigblow.  4  vols.,  8  vo.  {Vol.  V.  in  Press.)  Price  per 
volume,  ^.50. 

Chitty  on  Pleading,  Three  volumes.  With  American  Notes,  by  Hon.  J.  C.  Per- 
kins.    New  editionr    1870.     8vo.    ^16.00. 

Chitty  on  Contracts*  a  Practical  Treatise  on  the  Law  of  Contracts  not  under  Seal, 
and  upon  the  usual  Defenci:s  to  Actions  thereon.  By  Josbph  Chitty,  Jr.  Eleventh  Ameri- 
can, from  ti^e  Ninth  English  edition.  Much  enlarged  by  Hon.  J.  C.  Pkrkzns.  In  two  vol- 
umes, 8vo.    ^13  00 

Chitty  on  Bills  of  Exchange,  Promissory  Notes,  etc.   Edited  by 

Hon.  J.  C.  Perkins.     8vo.    ^8.cxj. 

Green's  Orixninal  Iaw  Beports.  By  N.  St.  John  Grbbn.  Vols.  I.  and  II.  8vo. 
Price  per  volume,  ^6.50. 

Haywood's  Beports  of  Cases  Argued  and  Adjudged  in  the  Supreme  Court  of  Errors 
and  Appeals  of  I'ennessce.  With  Notes  and  References  by  Mblvillb  M.  Bigblow,  of  the 
Memphis  Bar.    ^4.o«. 

Hennen's  Dlflrest.  Digest  of  the  Reported  Decisions  of  the  Superior  Court  of  the  late  Ter- 
ritory of  Orleans,  the  late  Court  of  Errors  and  Appeals,  and  the  Supreme  Court  of  the  State  of 
Louisiana.  Contained  In  the  sixty-five  volumes  of  reports,  from  First  Martin  to  Fifteenth 
Louisiana  Annual.  By  William  D.  Hbnnbn,  Attorney  and  Counsellor  at  Law.  In  two 
volumes,  8ve  ,  |i6.oc. 

Uassachnsetts  Beports.  Vols.  XCI.-CXVI.  Twenty-six  volumes.  8vo.  (Allbn, 
Brownb  and  Lathkop.)     Price  per  volume,  $4.50. 

KCetoalf  on  Contracts.  Principles  of  the  Law  of  Contracts,  with  examples  of  their  appli- 
cation. By  Thbron  Mbtcalf,  late  Associate  Justice  of  the  Supreme  Judicial  Court  of  Mas- 
sachusetts.   3vo.    #400. 

Phillips  on  Insoranoe.  A  Treatise  on  the  Law  of  Insurance.  By  Willard*  Phillips. 
Fifth  Edition.     Two  volumes,  8vo.    I13.00 

PomerOy's  Constitutional  Law.  An  Introduction  to  the  Constitutional  Law  of  the 
United  States.  Especiallv  designed  for  the  use  of  students,  general  and  professional.  By 
John  Norton  Pokbroy,  LL.  D.   Third  edition,  revised,  enlarged  and  improved.    8vo.  $4  50. 

Bedfleld  on  Carriers.  The  Law  of  Carriers  of  Goods  and  Passengers ;  also,  the  Construc- 
tion, Responsibility  and  Duty  of  Telegraph  Companies,  the  Responsibility  and  Duty  of  Inn- 
keepers, and  the  Law  of  Bailments.    By  Isaac  F.  Rbovibld,  LL.D.    8vo.    ^5.50. 
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Rev.  GEORGE  THACHER,  D.  D.,  President  of  the  Univeisity. 

WILLIAM  G.  HAMMOND,  LL.D.,  Chancellor  of  the  Department  and  Resident 
Professor  of  Law. 

JAMES  F.  LOVE,  LL  D..  (£/.  S.  DisirUt  Jmdge  for  Jawa,)  Professor  of  Com- 
mercial  Law,  etc. 

ORLANDO  C.  HOWE,  Resident  Professor  of  Law. 

JOHN  F.  DILLON.  M.D.,  LL.D,  (J^uif^e  of  JSijfrA^M  Federal  CireuU.)  Lecturer 
on  the  Jurisdiction  and  Practice  of  Federal  Courts,  and  on  Medical  Jurisprudence. 

JOHN  F.  DUNCOMBE,  Lecturer  on  Law  of  Railroads. 

JOHN  N,  ROGERS,  Lecturer  on  Constitutional  Law. 

LEWIS  W.  ROSS,  Lecturer  on  Law  of  Rail  Property. 

The  twdlflh  annual  course  of  this  Departoiert  will  commence  on  Wednesday,  September 
S3th,  1876,  and  extends  to  Tuesday,  June  19th,  1877.  Students  completing  this  course  and 
passing  the  examinations  which  form  part  of  it  will  receive  the  degree  of  Bachellor  of  Laws, 
which,  from  this  Institution,  by  the  Code  of  Iowa,  admits  them  to  the  Bar  without  further 
examination  or  conditions.  Or  tney  may,  at  their  option,  take  the  adtfanced course ,  occupying 
a  second  year,  « ithout  further  charge  for  tuition. 

The  history  of  this  department  during  the  eleven  years  of  Its  existence  has  been  one  of  un- 
interrupted  success  and  rapid  growth.  It  ha.s  been,  and  will  continue  to  be,  the  purpose  of  its 
conductors  to  provide  instruction,  which  for  thoroughness,  breadth  of  culture  and  scientific  pre- 
cision will  be  fully  equal  to  any  attainable  in  any  part  of  the  country.  It  has  always  been  a 
distinguishing  feature  of  the  school,  that  the  chief  work  of  instruction  has  been  committed  to 
resident  professors,  who  devote  their  entire  time  to  the  school.  Special  attention  has  also  been 
given  to  the  arrangement  of  the  cour  e  of  study,  so  as  to  secure  the  greatest  amount  of  orofi- 
ciency  in  a  given  time:  and  it  is  believed  that  by  making  the  course  a  systematic  whole,  in 
which  every  topic  finds  its  natural  place,  as  illustrated  by  sdl  that  has  gone  before,  and  senrinc 
to  illustrate  all  that  follows,  a  great  economy  of  the  students'  time  and  Tabor  has  fcwen  effected, 
as  compared  with  the  courses  in  which  the  older  method  is  still  employed  of  teaching  ach 
branch  or  topic  of  the  law  separately,  without  reference  to  the  rest,  and  without  any  oommon 
system  or  purpose. 

The  course  of  study  is  intended  to  embrace  all  branches  of  a  complete  legal  education,  so 
far  as  is  practicable,  within  the  time  allotted,  and  to  prepare  students  tor  the  b^r  of  any  of  the 
United  States :  speeial  attention,  however,  being  given  to  the  subjects  most  likely  to  be  useful 
in  western  practice.  It  embraces  a  preliminary  .survey  of  the  whole  field  of  American  Law, 
with  special  courne  upon  Real  Estate  Law,  Torts,  Contracts,  Bills  and  Notes,  Agency,  Partner- 
ship, Bailments,  the  Law  of  Corporations,  Domestic  Relations,  and  Const! tutioiial  Law,  closing 
witn  a  thorough  review  of  the  entire  course  of  study.  Courses  of  lectures  will  also  be  given  cm 
Medical  Jurisprudence,  on  Insanity,  on  the  History  of  Law,  on  the  Civil  Law  and  its  use  in 
American  practice,  and  on  several  other  topics  of  value  to  the  student. 

Exercises  in  Pleading  and  Practice,  both  at  common  law  and  under  the  Code  system,  are 
held  daily  throughout  the  year,  unr^er  the  professor  assigned  to  that  department,  in  direct  con- 
nection with  the  Moot  Courts,  which  are  held  twice  a  week. 

Special  attention  will  be  given  to  the  law  and  practice  of  the  Federal  Courts. 

TUITION. 

Twenty  dollars  per  term,  or  fifty  dollars  ($30.00)  for  the  entire  course,  in  advance.  No 
charge  for  matriculation,  incidental  expenses  or  graduation.  Board  can  be  obtained  in  the  dty 
at  very  reasonable  rates. 

For  catalogues  or  other  information  respecting  the  Law  Department,  address  the  Chancellor, 

lows  Oity,  lows. 
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LIST  OF  ATTOKNETS. 

ALABAMA. 

Post  Office. 

Name. 

Post  Office. 

Name. 

Abbeville, 

Oates  &  Bro. 

Mobile, 

Hon.  Geo.  N.  Stewart. 

CarroIIton. 

M.  L.  Stansel. 

«« 

R.  H.  A  R.  I.  Smith. 

•• 

E.  D.  Willett. 

Montgomery, 

T.  M.  Arrington. 

Centre, 

Thos.  Bradford. 

It 

David  Clopton. 

Decatur. 

R.  L.  Elliott. 

II 

John  Bruce.                • 
K.  M.  Williamson. 

Demopolis, 

Jas.  T.  Jones. 
Shorter  Bros. 

•I 

Eufaula,  . 

•I 

]n:  G.  Winter. 
H.  G.  Speake. 

Florence, 

R.  T.  Simpson. 

Moulton, 

Huntsville, 

David  D.  Shelby. 

Scottsboro, 

Robinson  &  Brown. 

i< 

J  no.  J.  McDavid. 

Selma. 

Wm.  M.  Brooks. 

Jasper, 
La  Fayette, 

W.  B.  Appling. 

II 

Sterrett  &  Mabry. 

W.  H.  Denson. 

•« 

Sumter  Lea. 

Mobile, 

G.  Y.  Overall. 

Tuskaloosa, 

Frank  S.  Moody 

•1 

J.  Little  Smidj. 

ARIZONA. 

Prescott, 

Jos.  p.  Hargrave. 

Tucson. 

Briggs  Goodrich. 

ARKANSAS, 

Augusta, 

D.  D.  Leach. 

Lewisville, 

Cook  &  Parks. 

Batesville, 

Edw.  W.  Thompson. 

Little  Rock, 

Hon.  U.  M.  Rose. 

Camden, 

Robt.  E.  Salle. 

II 

N.  &  J.  Erb. 

Clarendon, 

Marston,  Ewan  &  Bobo.        '* 

B  C.  Brown. 

Clarksville. 

Floyd  &  Cravens. 

II 

Clark  &  Williams. 

Des  Arc. 

J.  E  Gatewood. 
W.  H.  Halliburton. 

■i 

Wassell  A  Moore. 

DeWitt, 

II 

Dick  Gantt. 

Evening  Shade, 

A.  A.  Clarke. 

«* 

M.  W.  Benjamin. 

Gainesville, 

Jas.  E.  Riddick. 

Lonoke, 

Jno.  C.  England. 

Harrisburg, 

L  B.  Cobb. 

II 

W.  T.  Jones. 

Harrison, 

Patterson  &  Crump. 

Marian  na. 

Monroe  Anderson, 

Helena. 

Hon.  C.  C.  Waters. 

Magnolia, 

B   F.  Askew. 

•• 

P.  O.  Thweatt. 

Mineral  Springs, 

H.  A.  Jones. 

Hot  Springs. 

George  J.  Summers. 

Perry  ville. 

J.  F.  Sellers. 

Hon.  Jno.  A.  Williams. 

Jacksonport, 
Lake  Village. 

Wm.  A.  Monroe. 

Pine  Bluff. 

L.  H.  Springer. 

Pocahontas, 

Jno.  McCoy. 

•t 

D.  H.  Reynolds. 

Searcey, 

B    D.  Turner. 

•• 

Mark  Valentine. 

II 

Jno.  G  Holland. 

Lewisbuig, 

Chas.  C.  Reid  Jr. 

Smithville, 

Geo.  Thomburg. 

Lewis  ville. 

Jno.  B.  Burton. 

L  A.  &  X.  J.  Pmdall. 

Van  Buren, 

Jesse  Turner. 

Walton. 

•^ 
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LIST   OF   ATTORNEYS. 


Post  Office. 


CALIFORNIA. 
Name.  Post  Office. 

San  Francisco, 


II 


Sacramento,  Robt.  C.  Clark. 

SanU  Barbara,  Hall  &  Hatch. 

San  Bernardino,  H.  C.  Rolfe. 

San  Diego,  N.  H.  Conklin.  San  Luis  Obispo, 

San  Francisco,  S.  Heydenfeldt,  Jr.         San  Jose, 

COLORADO. 


Name. 

Robert  Robinson. 
Campbell,  Fox  & 

Campbell. 
Hon.  W.  J.  Graves. 
G.  W.  Fentress. 


Colorado  Springs.  Bane  &  McMorris. 


Del  Norte, 
Denver, 


ii 
II 


Litchfield, 


Washington, 


Femandina, 

Jacksonville, 
•« 

Key  West, 
Ii 

Milton, 
Montieello, 


AtlanU, 


•I 
i« 
Ii 
ii 
if 
II 


fi 

Augusta, 
<< 

Butler, 
Carters  ville, 
Columbiu, 
Covington, 
Dublin, 


C.  W.  Tankersley. 
Chas.  S.  Thomas. 
Alfred  Sayre. 
A.  S.  Blake. 


Denver, 

Georgetown, 

Pueblo, 


S.  S.  Wallace. 
E.  O.  Wolcott. 
Thatcher  &  Gast. 
Q.  C.  Richmond. 


Wait  &  Swan. 


CONNECTICUT. 

Chas.  B.  Andrews.         Norwich, 

DAKOTA. 

Yankton,  S.  W.  Packard. 

DELAWARE. 

Wilmington,  Henry  C.  Turner. 

DISTRICT  OF  COLUMBIA. 

Hon.  Stephen  J.  Field.  Washington,         L.  M.  Saunders. 

FLORIDA. 


Jno.  Friend. 
Fleming  &  Daniel. 
Finley  &  Finley. 
Anno  &  Marcy. 
Winer  Bethel. 
G.  Bonne  Patterson. 
John  Chain. 
Thos.  L.  Clarke. 


Ocala, 
Pensacola, 


Ii 


San  ford, 
Tallahassee, 


H.  E.  Miller. 

E.  A.  Perry. 

J.  P.  Jones. 

G.  A.  Stanley. 

R.  L.  Campbell. 

E.  K.  Foster. 

Hon.  Wm.  Archer  Cocke 


GEORGIA. 


Z.  D.  Harrison. 
Ben.  H.  Hill  &  Sons. 
W.  Izard  Heyward. 
Julius  L.  Brown. 
A.  B.  Culberson. 
'   /.  T.  Newman. 
R.  N.  Broyles. 
Hoke  Smith. 
Hon.  Jno.  L.  Hopkins. 
Frank  H.  Miller. 
Jas.  S.  Hook. 
O.  M   Colbert. 
A.  Johnson. 
Ingram  &  Crawford. 
Clark  &  Pace. 
R.  A.  Stanley. 


Greensboro, 

Hart  well, 

Hawkins  ville. 
It 

Lawrence  ville, 

Lexington, 

Marietta, 

Milledgeville, 

Montezuma, 

Oglethorpe, 

Quitman, 

Rome, 
•I 

Savannah, 
Ii 


M.  W.  Lewis 
C.  W.  Seidel, 
Chas.  C.  Kibbee. 
L.  C.  Rvan. 
N.  L.  Hutcfaings. 
W.  G.  Johnson. 
W.  T.  &  W.  J.  Winn. 
W.  G.  McAdoo. 
R.  G.  Ozier. 
Thos.  P.  Lloyd. 
Jno.  G  McCall 
Wright  &  Featherston. 
Hamilton  Yancey. 
T.  P.  RaveneL 
W.U.Garrard, 
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GEORGIA.— Continued. 


Post  Office. 
Savannah, 


•i 
II 


Namk. 

Howell  &  Denmark. 

A.  P.  Adams. 

Robt.  Falligant. 

j.  V.  Ryals. 

Hon.  H.  B.  Tompkins. 


Post  Office. 

ThomasviUe, 

Valdosta, 

Washingtoh, 
•I 

II 


Name. 

K.  T.  McLean. 
Powhattan  B.  Whittle. 
Robert  Toombs. 
W.  M.  Reese. 
J  no.  C.  Reed. 


IDAHO. 

Silver  City,     H.  Martin. 

ILLINOIS. 


Beardstown, 

Belleville. 

Bloomington, 
•I 

Chicago, 
11 

■I 

•I 

II 

Danville. 

East  St.  Louis, 

Eldorado, 

Golconda, 

Havana, 

Hillsboro, 

Jacksonville, 
II 


J.  Henry  Shaw. 
C.  W.  Thomas. 
Hon.  R.  M.  Benjamin. 
Karr  ft  Karr. 
Dent  &  Black. 
Wm.  H.  Sisson. 
Julius  Rosenthal. 
Ira  O.  Wilkinson. 
E  G.  Asay. 
Frank  W.  Penwell. 
Frecis  &  Rafter. 
Jno.  T   Latham. 
Thos.  H.  Qark. 
Dearborn  &  Campbell. 
W.  T.  Coale. 
Morrison  &  Whitlock. 
Wm.  Brown. 


Jerseyville, 

Moline, 

Monmouth, 
II 

Monticello, 

Oakland, 

Peoria, 
II 

II 

Petersburg, 

Rochelle, 

Rock  Island, 

Shelbyville, 

Springfield,    • 

Tuscola. 

Winchester, 
II 


Boonville, 


INDIANA. 

Indianapolis, 


Tno.  B.  Handy. 
R.  D.  O.  Moore. 

Bowling  Green,     Rose  &  Stephenson,  La  Grange, 

Evansville,  W.  F.  Smith.  Lawrenceburg, 

Jno.  A.  Coleman.  La  ayette. 

Combs.  Morris  ft  Bell.  Logansport, 

A.  W.  Hendricks.  Rockport, 

C.  H.  Remy.  Sullivan, 

Hon  Sol.  Blair.  Wabash, 

Smith  &  Hawkins.  Washington, 


Fort  Wayne, 
Indisinapolis, 


II 


IOWA. 


Adel. 

Afton, 

Atlantic, 

Burlington, 

Centre  ville, 

Chariton, 

Corydon, 

Davenport, 
•I 

Des  Moines, 
•I 

Dubuque, 


Jno.  B.  White. 
J.  M.  Milligan. 
L  T.  Hanna. 
Thos.  Hedge.  Jr. 
Gen.  F.  M.  Drake. 
N.  B.  Branner. 
Tedford  &  Miles. 
Grant  &  Smith. 
C.  E.  Putnam. 

.  S.  Clark. 

.  C.  Macey. 
Myron  H.  Beach. 


T.  J.Selby. 

Eugene  Lewis. 

Wm.  Marshall. 

Elias  Willets. 

S.  R.  Reed. 

Jas  S.  Yeargin  &  Son. 

Cratty  Brothers. 

Ingersoll  &  Puterbaugh. 

D.  McFarland. 

N.  W.  Branson. 

Jno.  M.  Peffer. 

W.  H.  Gesi. 

Geo.  D.  Chaffee. 

N.  M.  Broadwell. 

R.  B.  McPherson. 

.  D.  Lair. 

as.  M.  Riggs. 


I 


I 


Dubugue, 

Eldora, 
Estherville, 
Fort  Dodge, 
Fort  Madison, 

Guthrie  Centre, 

Iowa  City, 
•I 

Keokuk, 


II 


C.  C.  Hines. 
H.N.  Spaan. 
C.  U.  Wade. 
Jno.  Swartz. 
Chase  &  Chase 
fas.  M.  Howard. 
Chas.  L  Wedding. 
Jno.  T.  Gunn. 
C.  Cowgill. 
W.  J,    fason. 


J.  M.  Griffith. 
Wn/y  Graham. 
E.  W.  Elastman. 
E.  B.  Soper. 
T.  F.  Duncombe. 
Van  Valkenburg  & 

Hamilton. 
A.  K.  Updcgraff. 
G.J.  Boal. 
Jas.  G.  Berryhill. 
Frank  AUyn. 
Jas.  Hagerman. 


■  •  • 
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Post  Office. 

Name. 

Post  Office. 

Name. 

Keokuk, 

Gillmore  &  Anderson. 

Newton, 

J.  C.  Cook. 

L.  C.  Blanchard. 

Knoxville, 

T.  J.  Anderson. 

Oskaloosa, 

Marshalltown, 

Cassius  M.  Norton. 

Ottumwa, 

H.  B.  Hendershott. 

«t 

J.  M.  Parker. 

Sioux  City. 

Isaac  Pendleton. 

•• 

Timothy  Brown. 

West  Union, 

H.  F.  Miller. 

Montexuma, 

W.  R.  Lewis. 

Winterset, 

Byram  I^onard. 

Mount  Pleasant, 

Woolson  &  Babb. 

KANSAS. 

Atchison, 

A.  F.  Martin. 

Lawrence, 

M.  Summerfidd. 

Columbus, 

W.  R.  Cowley. 

Lawrence. 

J.  Q.  A.  Norton. 

Council  Grove, 

A.  J.  Hughes. 

Leavenworth, 

Clough  &  Wheat. 

Emporia, 

W.  T.  McCarty. 

«* 

J.  W.  English. 

Fort  Scott, 

A.  A.  Harris. 

Netawaka, 

A.  M.  Crockett. 

ti 

T.  H.  Annable. 

Ottawa, 

A.  W.  Benson. 

Great  Bend, 

Sam'l  Maher. 

Paola. 

J.  A.  Hoag. 

Hiawatha, 

J.  P.  Mulhollen. 

Parsons, 

R.  T.  HoMoway. 

Humboldt, 

Cates  &  Keplinger. 

Topeka, 

Alfred  Ennis. 

fi 

£.  A.  Barber. 

II 

Howel  Jones. 

KENTUCKY. 

Ashland, 

Hampton  &  Hager. 

Lexington, 

W.  C.  P.  Breckcnridge, 

Clinton, 

N.  P.  Mo§s. 

Louisville, 

R.  W.  Woolly. 

Covington, 

J.  E.  Hamilton. 

II 

G.  P.  Arbegust. 

It 

John  P.  Harrison. 
Stevenson  &  O'Hara. 

«• 

B.  H.  Young. 

•1 

•1 

J.  P.  Helms. 

J.  Rowan  Boone. 

Falmouth, 

P.  F.  Bonar. 

«« 

Frankfort, 

T,N.  &  D.W.  Lindley. 

II 

Caldwell  &  Winston. 

Georgetown, 

Tno.  A.  Bell. 

•I 

J.S.Pirtle. 

Grayson, 

E.  B.  Wilhoit. 

•1 

Alex.  P.  Humphrey. 

Glasgow, 

Smith  &  Son. 

II 

Wilkins  G.  Anderson. 

Greenup. 

Bennett  &  Raison. 

Paris, 

Geo.  C.  Lockhart. 

Harrodsburg, 

Thos.  C.  Bell. 

Shelbyville. 

Erasmus  Frazier. 

Hartford. 

E.  D.  Walker. 

Somerset, 

W.  H.  Pettus. 

Hawesville, 

Murray  &  Powers. 

LOUISIANA. 

Bastrop, 

Hon.  C.  B.  Wheeler. 

New  Orleans, 

Hon.  Jno.  A.  Campbell. 
Wm.  Mithofr,Jr. 

It 

Newton  &  Hall. 

•• 

Bayou  Sara, 

Sam.  J.  Powell. 

•1 

Gustavus  Schmidt. 

Columbia, 

Thos.  E.  Meredith. 

•t 

Randolph,  Singleton  ft 

Clinton, 

D.  J.  Wedge. 

Browne. 

Delhi. 

H.  P.  Wells. 

II 

Merrick,  Race  ft  Foster. 

Homer, 

J.  S.  Young. 

II 

Peter  J.  Kramer. 
N.  C.  Blanchard. 

Lake  Providence, 'Hon.  J.  E.  Leonard. 

Shreveport, 

Monroe. 

R.  W.  A  R.  Richardson 

T.  F.  Bell. 

New  Orleans, 

Chas.  S.Rice. 

Thibodeauz, 

J.  S.  Goode. 

II 

Henry  B.  Kelley. 

Vernon, 

J.  E.  Hamlctt. 

MAINE. 

Bangor, 

Jno.  A.  Peters. 
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MARYLAND. 

Annapolis. 

Randal  &  Hagner. 

Baltimore, 

N.  W.  Watkins. 

CenterviUe, 

John  B.  Brown. 

MASSACHUSETTS. 

Post  Ofhcb. 

Name. 

Post  Office. 

Name. 

Boston, 

G.  A.  Somerby. 

Boston, 

Seth.  J.  Thomas. 

91 

M.  M.  BigeUw. 

MICHIGAN. 

Bay  City, 

C.  L.  Collins. 

Grand  Rapids, 

Taggart,  Simonds  & 

It 

C.  H.  Denison. 

Fletcher. 

Detroit, 

W.  P.  Wells. 

II 

J.  W.  Champlin. 

t« 

Henry  A.  Chaney. 

Ishpeming, 

Geo.  W.  Hayden. 

Marquette, 

Ball,  Black  A  Owen. 

MINNESOTA. 

Caledonia, 

W.  H.  Harries. 

St.  Paul, 

Hon.  E.  Rice. 

Hastings, 

T.  Ol-eary. 

Stillwater, 

Fayette  Marsh. 

II 

J.  R.  Claggett. 

Willmar, 

J.  W.  Arctander. 
R.  R.  Brings. 

Minneapolis, 

J.  W.  Lawrence. 

Winona, 

Rochester, 

H.  C.  Butler. 

II 

Simpson  ft  Wilson. 

St.  Paul, 

Henry  A.  Castle. 

If 

Wilson  &  Taylor. 

MISSISSIPPI. 

Aberdeen, 

Jno.  B.  Sale. 

Kosciusko, 

D.  C.  Wasson. 

II 

R.  O  Reynolds. 

Meridian, 

S.  B.  Watts. 

Beauregard, 

L.  O.  Briedwell. 

Natchez, 

R.  North. 

Brandon. 

J.  M.  Jayne,  Jr. 

Oxford.      ' 

Hon.  R.  A.  Hill. 

Coffeeville, 

Geo.  H.  Lester.} 

Port  Gibson, 

J.  L.  Humphreys. 

Friar's  Point, 

Jas.  T.  Rucks. 
T.  J.  Humphries. 

Scooba, 

Ellis  &  Brame. 

Handsboro. 

Vicksburg, 

Catchings  &Ingersoll. 

Haxelhuist, 

T.  E.  Cooper. 

•1 

H.  F.  Cook. 

Jacinto, 

L.  P.  Reynolds. 

West  Point, 

White  &  Bradshaw. 

Jackson, 

Hon.  A.  H   Handy. 

Woodville, 

L.  K.  Barber. 

II 

Hon.  J.  Z.  George. 

Yazoo  City, 

Miles  &  Epperson, 

•1 

W.  L.  Nugent. 

MISSOURI. 

Appleton  City, 

H.  W.  Grantley. 

Kansas  City, 

Dunlap  &  Freeman. 

Bolivar, 

Jno.  W.  Ross. 
Ell.  Torrance. 

•• 

J.  Brumback. 
Holmes  &  Dean. 

Brookfield. 

II 

Brunswick, 

Chas.  Hammond. 

II 

J.  H.  Lipscomb. 

Bucklin, 

Thos.  Whitaker. 

Kingston. 

Lemuel  Dunn. 

Chillicothe, 

C.  H.  Mansur. 

Louisiana, 

A.  L.  Loucks. 

Columbia, 

S.  C.  Douglass. 

Macon, 

A.  F.  Foster. 

Farmington, 

Hon.  F.  M.  Carter. 

•1 

• 

A.  J.  Williams. 
L.  T.  Hatfield. 

Fredericktown, 

B.  Benson  Cahoon. 

Milan, 

Hannibal, 

Wm   P.  Harrison. 

New  London, 

Wm.  Christian. 

II 

James  Carr. 

Perryville, 

G.  W.  Gostorf. 

•1 

Richard  Dal  ton. 

Plattsburg. 

Thos.  E.  Tumey. 

Harrisonville, 

H.  Clay  Daniel. 

Poplar  Bluff, 

S.  M.  Chapman. 

■1 

R.  T.  Railey. 

Potosi, 

W.  S.  Relfe. 

Independence,  « 

J.  H.  Slovcr. 

Sedalia, 

Hon.  T.  C.  Sears. 

I  ronton. 

J.  P.  Dillingham. 
J.  S.  Botsford. 

ii 

R.  P.  Garrett. 

Jeflferson  City, 

•1 

Heard  &  Jackson. 

II 

A.  M.  Lay. 

11 

U.  F.  Short. 

•1 

Henry  W.  Ewing. 

—    —  . 
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1. 

Post  Office. 

Name.                      Post  Office. 

Name. 

Sedalia, 

Houston  &  Bothwell.     St.  Louis, 

Hon.  H.  M.  Jones. 

!• 

Sam  H.  Gleason. 

Britton  A.  HiU. 

St.  Joseph, 

A.  H.  Vories. 

Theo.  Hunt. 

il 

H.  M.  Ramcy.                        "       ' 

F.  N.  Judson. 

•  1 

R.  T.  Musser. 

Jacob  Klein. 

St.  Louis, 

Edmund  T.  Allen. 

thester  H.  Krum. 

(• 

A.  D.  Anderson.                     " 

Alex.  Martin. 

•• 

Hon.  J.  O.  Broadhead. 
Geo.  A.  Castleman.               " 

E.  P.  McCarty. 

i« 

H.  E.  Mills. 

«• 

W.  F.  Causey. 

N.  Myers. 

II 

M.  M.  Cohn. 

Jno.  W.  Noble. 

ti 

J   P.Colby. 

S.  Obcrmeyer. 

II 

Rob.  E.  Collins. 

J.  W.  Phillips. 

II 

H.  I.  DArcy. 

Hon.  Albert  Todd. 

<f 

M.  C.  Day. 

L.  B.  Valliant. 

II 

Daniel  Dillon. 

M.  W.  Watson. 

II 

C.  P.  EUerbe. 

Hon.  J.  G.  WcEmer. 
Low  &  McDougalU 

II 

S.  T.  Glover.                   Trenton, 

i« 

Grover&  Ellis.                Warrensburg, 

NEBRASKA. 

Jno.  J.  Cockrell. 

Crete, 

Hon.  W.  H.  Morris.      Lincoln, 

T.  M.  Marquette. 

Fremont, 

W.  A.  Marlow. 

Amasa  Cobb. 

Kearney, 

L.  A.  Groff.                    Omaha. 

Hon.  J.  M.  Woolworth. 

NEVADA. 

. 

•  Carson, 

Harris  &  Coffin.               Eureka, 

Hillhouse  A  Davenport. 

* 

NEW   HAMPSHIRE. 

Nashua,                 Geo.  Y.Sawyer  &  Sawyer.  Jr. 

NEW  JERSEY. 

Newark, 

John  W.  Taylor.             Princeton, 

L.  H.  Anderson. 

New  Brunswick, 

Jas.  H.  Van  Cleef. 

NEW  MEXICO. 

Cimarron, 

Francis  Springer.            Santa  Fe, 

T.  B.  Catron. 

• 

NEW  YORK. 

Albany, 

N.  C.  Moak.                     New  York, 

Hon.  D.  McAdan. 

<< 

L.  G.  Hun. 

Jno.  F.  Baker. 
Richard  O'Gorman. 

Brooklyn, 

P.  S.  Crooke. 

Bufblo^ 

E.  C.  Robbins. 

Morrison,  Lauterback  * 

Ithica, 

King  &  Montgomery. 

Springam. 

Kingston, 

Hon.  T.  R.  Westbrook. 

Geo.  Gray. 

Lockport, 

J  no.  E.  Pound.                Rochester, 

H.  &G.  H.  Humphrey. 

Monticello, 

A.  C.  &  T.  A.  Niven. 

NORTH  CAROLINA. 

Ashville, 

W.  M.  Cocke,  Jr.           Hertford, 

T.  G.  Skinner. 

Camden  C.  H. 

G.  G.  Luke.                     Hillsboro, 

Graham  &  Graham. 

Elizabeth  City, 

W.  F.  Martin.                 Kenansville, 

Wm.  A.' Allen  &  Son. 

Enfield. 

S.  Whitaker.                   Laurenburg, 

G.  M.  Patterson. 

Fayetteville, 

T  C.  MacRae.                 Ridgeway, 
M.  L.  Eure.                   Tarboro, 

M.  J.  Hawkins. 

Gatesville, 

Jno.  L.  Bridges  A  Son. 

LIST   OF   ATTORNEYS. 
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Post  Office. 

Bellefontkine. 
Bucynis, 
Canton, 
Chillicothe, 

Cincinnati, 
It 


«i 
«« 
«* 
It 

II 
•I 

Cleveland. 
Columbus, 


Astoria, 
Baker  City, 


Bellefonte, 

Columbia, 

Qearfield, 

Easton, 

Ebensburs:, 

Harrisburg, 

MeadviUe, 


Newport, 


Name. 


OHIO. 

Post  Office. 


Hon.  Wm.  Lawrence.    Dayton, 
Thos.  Beer.  Jefferson, 

Louis  Schaefer.  Kenton, 

Van  Meter  &  Tbrock-    Lima, 

morton.  Mt.  Vernon, 
Rufus  King.  Norwalk, 

Moulton,  Johnson  &       Pomeroy, 

Blinn.  Ripley,' 
Logan  &  Randall.  Toledo, 

W.  J.  Applegate. 
Hon.  Stanley  Matthews. 
Hoadley,  Johnson  & 

Colston. 
Thos.  T.  Heath. 
J.  H.  &  C.  Bates.  Troy, 

E.  D.  Starke.  Washington  C 

Jno.  G.  McGuffey.  Wellsville, 


If 


II 


Name. 

J.  A.  McMahon. 
W.  H.  Ruggles. 
Jno.  D.  King. 
Isaiah  Pillars. 
W.  Dunbar. 
Chas.  B.  Stickney. 
J.  P  Bradbury. 
Young  A  Linn. 
A.  H.  McVcy. 
Osborne  &  Swayne. 
G.  R.  Haynes. 
C.  H.  Scribner, 
I.  P.  Pugslcy. 
G.  Harmon. 
W.  S.  Thomas. 
.H..S.  F.  Kerr. 
J.  W.  Reilly. 


Silas  B.  Smith. 
L.  O.  Sterns. 


OREGON. 

Portland, 


PENNSYLVANIA. 


McAlisterft  Beaver. 
J.  J.  Frueauff. 
Frank  Fielding. 
M.  H.  Jones. 
Geo.  M.  Reade. 
J.  W.  Simon  ton. 
H.  L.  Richmond  & 


Philadelphia, 
Pittsburg, 
Reading, 
Sunbury, 
Troy, 

Washington, 
Son.  West  Chester, 


RHODE  ISLAND. 

Hon.  W.  B.  Lawrence.  Providence, 

SOUTH  CAROLINA. 


Aiken, 

G.  W.  Croft. 

Charleston, 

Anderson, 

B.  F.  Whitner. 

Cheraw, 

Bamberg, 

Izlar.  Dibble  A  Dibble. 

Columbia, 

Beaufort. 

W.  J.  Verdier. 

II 

Bennettsville, 

J.  H.  Hudson. 

T.  Moultrie  Mordecai. 

II 

Charleston, 

Simonton  &  Barker. 

Conwayboro, 

Buist  ft  Buist. 

Edgefield, 

Rutledge  ft  Young. 

•1 

C.  R.  Miles. 

Greenville, 

G.  W.  Dingle. 

•I 

McCrady  &  Son. 

Newbury, 

Corbin  &  Stone. 

Orangeburg, 

Walker  &  Bacot. 

Sumpter, 

A.  D.  Cohen. 

Union, 

Simons  A  Simons. 

If 

W.  H.  Brawlcy. 

Winnsboro, 

J.  N.  Nathans. 

Yemassee, 

S.  W.  Rice. 


W.  Henry  Rawle. 
Kenneth  Macintosh. 
H.  Willis  Bland. 
S.  P.  Wolverton. 
D.  Rockwell. 
Boyd  Crumrine. 
R.  J.  Monaghan. 


Hon.  E.  R.  Potter. 


A.  G.  McGrath. 
Henry  Mclver. 
W.  A.  Clark. 
McMaster  ft  Le  Conte. 
Melton,  Chamberlain  ft 
Wingate. 
Jos.  T.  Walsh. 
I.  C.  Sheppard. 
Gen.  M.  C.  Butler. 
James  P.  Moore. 
Isaac  M.  Bryan. 
Jones,  Jones  &  Mower. 
Izlar  and  Dibble. 
Richardson  &  Son. 
Robert  W.Shand. 
P.  A.  Cummings. 
Jas.  H.  Rion. 
C.  J.  C.  Hutson. 
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TENNESSEE. 


FoST  Office. 

Athens, 
Altamont, 
Bolivar, 
Brownsville, 


II 

Chattanooga, 
tf 

II 

II 

Clarksville, 
II 

Cleveland, 
•I 

11 

Clinton, 

Colun)bia. 

Decaturville, 

Dyersburg, 

Fayetteville, 

Gallatin, 
•I 

II 

II 

Greenville, 
•I 

Hartsville, 

Jackson, 
(■ 

II 
Jonesboro, 

Knoxville, 
<i 

•I 

II 

II 


Lebanon, 
II 

II 

Loudon, 

McMinnville, 

Memphis, 
II 

II 

II 


Post  Office. 

Anderson, 

Austin, 
II 

fi 

II 


Name. 

J.  S.  Matthews. 
Jas.  W.  Bouldin. 
Frank  Williams. 
E.  J.  &  J.  C.  Reid. 
W.  F.  Talley. 
H.  B.  Folk. 
Ben.  J.  Lea. 
Nash  H.  Burt. 
M.  H.  Clift. 
Key  A  Richmond. 
G.  T.  White. 
H.  H.  Lurton. 
Jas.  E.  Bailey. 
J.  E.  Raht. 
J.  H.  Gaut. 
P.  B.  Mayfield. 
Hon.  D.  K.  Young. 
Wright  A  Webster. 
J,  M.  Porterfield. 
H.  L.  W.  Tumey. 
J.  H.  Holman. 
J.  A.  Trousdale, 
M.  S.  Elkin. 
Head  A  Ban*. 
J.  J.  Turner. 
H.  H.  IngersoU. 
Th.  Maloney. 
Jno.  S.  McMurray. 
E.  S.  Mallory. 
Jno.  W.  Buford. 
Jno.  H.  Freeman. 
1.  E.  Reeves. 
S.  J.  Kirkpatrick. 
John  Baxter. 
Geo.  Washington. 
W.  P.  Washburn. 
Lewis  Tillman,  Jr. 
Logan  A  Lucky. 
Thomburg  &  McGuflfy. 
A.  B.  Martin. 
J.  A  J.  F.  Stokes. 
Hon.  R.  L.  Caruthers. 
H.  A.  Chambers. 
Ben.  J.  Hill. 
L.  B.  M'Farland. 
E.  L.  Belcher. 
Hon.  Henry  G.  Smith. 
W.  M.  Randolph. 


Post  Office. 
Memphis, 


II 
II 
•• 
II 
II 
II 
•I 
II 
II 
II 

Cl 


Mossy  Creek, 

Morristown, 
II 

Murfreesboro, 

Nashville, 
II 

II 

ii 

<i 

II 

II 

II 

II 

II 

•I 

II 


Paris. 
Ii 

Pulaski, 
•I 

Ripley, 
•I 

Shelbyville, 

Somerville, 
•I 

Trenton, 
•I 

II 

Troy, 

•• 

Winchester, 


TEXAS. 


Name. 


Post  Office. 


J.  G  McDonald.  Bandera  City, 

Smith  ft  Blackburn.        Bastrop, 
Hancock.West  &  North.  Beaumont, 
Terrell  &  Walker.  Belton, 

E.  T.  Moore. 


Name. 

T.  W.  Scales. 
Robt.  Hutchinson. 
Hon.  J.  O.  Pierce. 
Myers  &  Sneed. 
Humes  &  Poston. 
Estes  ft  Ellet. 
Wright  ft  Folkes. 
Duncan  ft  Gordon. 
J.  A.  Anderson. 
Wilson  ft  Beard. 
Harris,  McKisick  ft 

Turlcy. 
H.Clay  King. 

0.  C.  King. 
Wm.  McFarland. 
R.  M.  Barton. 
Palmer  ft  Richardson. 
And.  Allison. 

W.  B.  Bate. 

Jerc  Baxter. 

Hon.  W.  F.  Cooper. 

Robert  Ewing. 

Hon.  Henry  S.  Footc. 

Gaut.  Osment  ft  Gaut. 

M.  B.  Howell. 

A.  H.  Lusk. 

Thos.  H.  Malone. 

Jno.  ft  Frank  T.  Reid. 

Baxter  Smith. 

Thos.  M.  Steger. 

Thruston  ft  Bradford. 

W.  A.  Dunlap. 

1.  N.  Thomason. 

J.  ft  W.  H.  McCallum. 
Jones  ft  Ewing. 
Lynn  ft  Oldham. 
Wilkerson  ft  Wilkenon. 
Thos.  H.  ColdweU. 
W.  A.  Millikcn. 
W.  B  Dortch. 
W.  A.  Cooper. 
Carthel  ft  Neil. 
Hon.  Thos.  J.  Freeman. 
J.  G.  Smith. 
S  M.  Howard. 
Colyar  ft  Curtis. 
J.  B.  Fitzpatrick. 


II 


Name. 

H,  C.  Duflfy. 
I.  D.  Siyeis. 
Tom.  J.  Russell. 
A.  J.  Harris. 
Tyler      Rosebrough. 


LIST   OF   A'rrORNEYS. 

... 
XIU 

• 

TEXAS- 
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Post  Officb. 

NAME. 

Post  Office. 

Name. 

VE. 

Belleville, 

Ben.  T.  Harris. 

Houston, 

C.  Anson  Jones. 

Boston,  ' 

B.  T.  Estcs. 

ia 

Crosby  &  Hill. 

"^  -* 

Brenham, 

P.H.  &  J.  T.Swearingen 

. 

Henry  Clive. 

\  .  .  ,^- 

•• 

Giddings  ft  Morris. 

fl 

J.  W.  Jones. 
Likens  ft  Stewart. 

•     I 

Bryan, 

Jno.  N.  Henderson. 

II 

X  V-: 

Caldwell. 

A.  W.  Mclver. 

II 

W.  P.  ft  E.  P.  Hamblin. 

A        li   *♦"• 

•< 

DcWitt  C.  Booth. 

Huntsville, 

Abercrombie  ft  Goree. 

J 

Cameron, 

C.  R.  Smith. 

Indianola, 

W.  H.  Grain. 

-■ .  »? 

Centreville, 

W.  D.  Wood. 

Jacksboro, 

Thomas  Ball. 

*  .  • 

•i 

W.  M.  Johnston. 

Jasper, 

Moulton  *  Doom. 

A 

Cleburne, 

Oatis  &  Kouns. 

•• 

L.  Norvell. 

Columbus, 

W.  J.  Darden. 
R.  H.  Hanna. 

Jefferson, 
Kaufman, 

Geo.  T.  Todd. 

i          ' 

Comanche, 

Manion  ft  Adams. 

.    % 

Corpus  Cbristi, 

Jno.  S.  Givens. 
Nunn  ft  Williams. 

La  Grange, 

J.  C.  Stiehl 
Tiechmuller.  Dunn  A 

. 

Crockett, 

II 

V    -^ 

Dallas. 

A.  W.  Nowlin. 

Meerscheidt. 

«• 

Jno.  H.  Carleton. 
R.  D.  Coughanour. 

Lockhart, 

Nix  ft  Storey. 

■  ■ 

•• 

II 

M.  R.  Stringfellow. 

«i 

Willard  &  Fletcher. 

Marshall, 

Jas.  Turner. 

J.  B.  Williamson. 

• 

El  Paso. 

Colbert  Coldwell. 

II 

a 

Fort  Worth. 

J.  C.  Terrell. 
B.  B.  Paddock. 

II 

Geo.  L.  Hill. 

II 

Paris, 

Maxey.  Lightfoot  ft  Gill. 

Galveston, 

Willie  &  Cleveland. 

Rockport, 

Wm.  W.  Dunlap. 

p^ 

•• 

Walter  Gresham. 

Refugio, 

J.  Richard  Lynn. 
E.  Esmonds. 

» 

II 

Albert  N.  Mills. 

San  Antonio, 

^ 

•I 

George  Mason. 

•I 

Nic.  Tengg. 

• 

II 

Robt.  G.  Street. 

San  Marcos, 

W.  O.  Hutchinson. 

II 

Jas.  B.  Gilmer. 
BaUinger  ft  Jack. 

Seguin, 

\V.  E.  Goodrich. 

if 

Sherman, 

Woods  ft  Fears. 

It 

R.  M.  FrankUn. 

II 

W.  B.  Brack. 

II 

T.  N.  Waul. 

Springfield, 

D.  M.  Prendergast. 

II 

Wheeler  A  Rhodes. 

Stephen  ville. 

S.  C.  Buck. 

Gainesville 

Weaver  *  Potter. 

Tyler, 

Stephen  Reaves. 

Gatesville, 

W.  O.  Campbell. 

11 

Hon.  M.  H.  Bonner. 

Goliad. 

EUsberry  R.  Lane. 

Victoria, 

Lackey  ft  Stay  ton. 

Gonzales, 

Harwood  ft  Winston. 

Waco, 

West  ft  Prather. 

Greenville, 

Winbray  *  Barlow. 

11 

R.  T.  Goode. 

Hamilton, 

Eidson  &  Pierson. 

Waxahatchie, 

E.  P.  Anderson  ft  Bro. 

Houston, 

Baker  &  Botts. 

Wharton, 

George  Quinan. 

UTAH. 

Beaver  City, 

Chas.  J.  Swift. 
Hon.  Frank  Tilford. 

Salt  Lake  City, 

Hempstead  *  Kirk- 

Salt  Lake  City, 

patrick. 

•( 

Ben.  Sheeks. 

II 

Hoge  ft  Jonasson. 

VIRGINIA. 

Post  Office. 

Name. 

Post  Office. 

Name. 

Alexandria, 

John  M.  Johnson. 

Fredericksburg, 

Marye  A  Fitzhugh. 

•1 

Geo.  A.  Mushback. 

Harrisonbuig, 

Geo.  G.  Grattan. 

Arrington, 

Thompson  A  Brown. 

Jerusalem, 

J.  H.  A  J   B.  Prince. 

Buchanan, 

E.  Pendleton. 

Marion, 

Jas.  H.  Gilmore. 

Buckingham, 

Wm.  M.  Cabell. 

Portsmouth, 

Uodwin  ft  Crocker. 

II 

Camm  Patterson. 

Richmond, 

L.  R.  Page. 

Charlottesville, 

Wm.  J.  Robertson. 

Scottsville, 

Thos.  S.  Martin. 

11 

Blakey  ft  Fry. 

Suffolk. 

Jno.  R.  Kilby  ft  Son, 

EstillviUe, 

H.  W.  Holdway. 

Tazewell  C.  H. 

H.  C.  Alderson. 

Fincastle, 

Thos.  D.  Houston. 

Winchester, 

A.  R.  Pendleton. 

Palmyra, 

Wm.  B.  Petlit. 
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WASHINGTON. 

Walla  Wallat  Thomas  H.  Brents. 


WEST  VIRGINIA. 


Beverly, 
Buchanao, 
Charlestown, 
Lewisburg, 


Appleton, 
Chippewa  Falls, 
Eau  Claire, 
Fond  du  Lac, 
Hudson. 
La  Crosse, 

Lancaster, 
Madison, 


D.  Goff. 

W.  G.  L.  Totten. 
J.  M.  Mason. 
Mathews  &  Mathews. 


Petersburg. 
Point  Pleasant, 
Wheeling, 


•I 


WISCONSIN. 


G.  T.  Thorn. 
Bingham  &  Jenkins. 
S.  W.  McCasUn. 
W.  H.  Hurley. 
Jno.  C.  Spooner. 
Benj.  F.  Bryant. 
J.  W.  Losey. 
Bushnell  &  Clark. 
Burr.  W.  Jones. 


Menominee, 
Milwaukee, 


la 


If 


Oshkosh, 
Sheboygan, 


W.  F.  Dyer. 
W.  H.  Tomlinson. 
W.  V.  Hoge, 
Wm.  P.  Hubbard. 


Bundy  Sk  Manwaring. 
Finches,  Lynde  ft  Miller. 
Jenkins,  Elliott  A  Wink- 
ler. 
Dixon,  Hooker,  Wegg 

A;  Noyes. 
Finch  ft  Barber. 
C.  Krez. 


